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27.  Note  (J),  /or  "!%«  Pnnce  Gwrge,  2  Hagg."  r«Kj    "TA«  Prince 
Oeorfftf  8  Hagg." 

88.  Note  (6),  /or  *<I%e  Zor(£  Cochrane,  4  No.  Ca.*'  reeui  **  The  lord 

Cochrane,  8  No.  Ca.*' 

89.  Note  (#),  flkW  **TheKamaky  18  L.  T.  N.  S.  661." 

42.  Note  (d)  and  note  (g),  add  "  The  Kamak,  18  L  T.  N.  S.  661." 
62.  Note  (6),  after  "  1  Salk.''  add  "  85.'» 

67.  Note  (A),  for  "  TA«  DowOwrpe,  1  W.  Rob."  rwid  <«!%«  Dowthw-pe,  2 

W.  Rob." 

61.  Note  (a)  and  p.  62,  note  {e\  add  "  !%«  Sylph,  L  R.  2  Ad.  24,  37  L.  J. 
Ad.  14 ;  The  Uhla,  id.  16  (n)." 

68.  Note  (A),  for  **  Orieeewald;*  read  ''Qriefawaldr 
66.  Note  (u),  flkW  ''The  Chieftain,  Br.  &  L.  212." 
88.  Note  (p),  flwW  "  The  Felix,  18  L.  T.  N.  S.  417." 

102.  Note  (z),  for ''The  Saratoga,  ib:'  read  " The  Saratoga,  Lusb." 

112.  Lait  line,  fw  "It  iefwrther,"'  read  "It  woe  further." 

118.  Note  (!>),  add  "  The  Generous,  L.  B.  2  Ad.  37." 

114.  Note  is),  add  "  The  Generous,  L.  R.  2  Ad.  57." 

186.  Note  (r),  for  "  The  NicoUna,  1  W.  Rob."  read  "  The  Nicolina,  2  W. 
Bob." 

188.  Note  (o),  for  "ih.  216,"  read  "ib.  286." 

148.  Sixth  line  from  bottom, /or  "Admiralty  Court  Act,  1861,"  read  "Zki 

Vict,  c  66." 

149.  Note  (n),  for  "  8  Hagg.  866  (n.),"  read  "S  Hagg.  886  (w.)." 
171.  Note  (A),  nf<^  "  The  2>.  /ea^"  tnwr^  *«  18  L.  f.  N.  S.  22." 
178.  Note  (j)  and  (r),  q/^  **  5r%«  iVromo,"  odd  "  16  W.  R.  686." 

176.  f(oU{x)fadd"TUffalUy,L.  R.  2  Ad.8,reTenedinP.C.16W.R.998." 
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215.  Note  (a).  The  cUnae  commeDoing  at  the  fifth  line  from  the  bottom  of 
the  note  ihonld  read  thus — "and  the  report  may  be  obtained  and 
filed  as  Boon  aa  it  ia  ready,  but  the  bond  cannot  be  executed,  save  by 
oonient,  until  the  expiration  of  the  time  aboTe-mentioned.*' 

249.  Note  (n),  for^'Tke  Exeter,  2  W.  Rob."  read,  ''The  Exeter,  2  Rob.' 

277.  Note  (e),for  "1  W.  Rob.  886,"  read  "1  W.  Rob.  215.' 

285.  Note  {x),  for  "Br.  h  L.  122,"  read  "Lush.  122." 

287.  Note  {h),  for  "  8  W.  Rob."  read  "  2  W.  Rob." 

290.  Note  (r),  after  "Br.  &  L.*'  add  19. 
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THE  JURISDICTION  AND  PRACTICE 


OF 


THE  HIGH  COURT  OF  AlMRALTY. 


•   *-       * 


INTRODUCTION. 


»         « 


The  High  Court  of  Admiralty  or  Instance  Court  is  a  *e6irft 
of  Maritime  Jurisdiction,  and  was  anciently  styled  the  Courfc. 
of  the  Lord  High  Admiral,  and  the  judge  was  called  the. 
admiral*s  lieutenant  or  deputy.  The  judge  now  receives  his 
appointment  from  the  crown.  Formerly  the  Court  was  not 
a  court  of  record,  but  recently  by  statute  it  has  been  consti- 
tuted a  court  of  record  (a).  The  jurisdiction  which  the 
Court  exercises  as  an  Instance  Court  must  not  be  con- 
founded with  the  jurisdiction  of  an  entirely  distinct  character, 
which  it  possesses  in  cases  of  prize.  The  same  judge  usually 
presides  over  the  Instance  Court  and  the  Prize  Court  (b),  but 
by  virtue  of  separate  commissions.  The  Instance  Court 
originally  exercised  not  only  civil  but  criminal  jurisdiction ; 
now  offences  committed  within  the  jurisdiction  of  the  Ad- 
miralty are  triable  before  the  ordinary  tribunals  (c).      The 

(a)  24  Vict.  c.  10,  b.  14.    See  T<m'  trade,"  proyides  (s.  28)  that dedsiona of 

kinsvn'M  Case,  12  Bep.  104.  doubtful  daima  to  bounty  money  ahaU 

(6)  The  judge  baa,  under  certain  cir-  be  Bummarily  determined  by  the  Judge 

eumatanoes,  jurisdiction  to  decide  mat-  of  the  Court  of  Admiralty.    See  Br.  k 

ters  coDoeming  booty  of  war.     8  &  4  L.  148. 

Viet.  c.  65,  a.  22.    Banda  Jk  Kirwee  (e)  ''The  Admiralty  Court  hath  oogni- 

Booty,  L.  B.  1  Ad.  109.  sanoe  of  all  erimea  and  offenoea  oom- 

Stat.  5  Qeo.  4,  c.  113,    "An  Act  mitted  either  upon  the  aea  or  on  the 

to  amend  and  eoniolidate  the  lawa  re-  '  coaata  out  of  the  body  or  extent  of  any 

latiog  to  the  abolition   of   the  slaTC  Engliah  county ;  and,  by  gtat.  16  Rich. 
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Court  also  in  former  times  possessed  authority  to  administer 
discipline  in  the  Royal  Navy,  but  that  portion  of  its  jurisdic- 
tion is  now  exercised  by  Naval  Courts  Martial,  (d) 

It  is  impossible  accurately  to  trace  the  history  of  the  Court, 
for  the  early  records  relating  to  its  origin  are  doubtful  and 
obscure.  The  juri^ction  of  the  crown  concerning  maritime 
matters  seems  t^  ^fe  been  established  at  a  very  remote 

period,  but  it  ia  ^flScult  to  ascertain  to  whom  the  exercise  of 

•    •  • 

this  power  wjw'.first  entrusted,  or  in  what  manner  it  was 

originally  QaJeiiiBiSed  (e).     It  seems,  however,  that  the  process 

•  •  •_ 


2,  'c.  3,4f.*darth  and  mayhem  hap- 
peningihi^^fllfc  ships  being  and  hover- 
ing inlh^jnain  stream  of  great  rivera 
belo^4i^e  bridges.  But  as  this  Court 
preceedted  without  jury  in  a  method 
•jnAi;^*  conformed  to  the  ciril  law,  the 
I  *i^^tefoise  of  a  criminal  jurisdiction  there 
•  • .  *  "y*"  contrary  to  the  genius  of  the  law 
\  •**of  England  :  insomuch  as  a  man  might 
••*•  be  there  deprived  of  his  life  by  the 
*•  opinion  of  a  single  judge,  without  the 
judgment  of  his  peers.  And  besides,  as 
innocent  persons  might  thus  fall  a  sacri- 
fice to  the  caprice  of  a  single  man,  so 
very  gross  offenders  might  and  did  fre- 
quently escape  punishment ;  for  the 
rule  of  the  civil  law  is  that  no  judgment 
of  death  can  be  given  against  offenders 
without  proof  by  two  witnesses,  or  a 
confession  of  the  fact  by  themselves. 
This  was  always  a  great  offence  to  the 
English  nation,  and  therefore  in  the 
eighth  year  of  Henry  VI.  it  was  endea- 
voured to  apply  a  remedy  in  parliament^ 
which  then  miscarried  for  want  of  the 
royal  assent.  However,  by  the  statute 
28  Henry  8,  e.  15,  it  was  enacted 
that  all  treasons,  felonies,  z-obberies, 
murders,  and  confederades  on  the  sea 
or  within  the  jurisdiction  of  the  Admi- 
ralty should  be  tried  by  commissioners 
of  oyer  and  terminer,  under  the  king's 
great  seal,  the  indictment  being  first 
found  by  a  grand  jury  of  twelve  men, 
and  afterwards  tried  by  a  petty  jury, 
and  that    the    course    of  proceedings 


should  be  according  to  the  law  of  the 
land"  (Stephen's  Blackatone,  Book  6,  c 
14).  The  provisions  of  this  statute 
were  afterwards  extended  by  89  Qeo.  8, 
c.  37,  46  Geo.  3,  c.  54,  7  &  8  Qeo. 
4,  c.  29,  4  &  5  Wm.  4,  c  36,  7  &  8  Vict, 
c.  2,  and  various  other  statutes.  The 
recent  Criminal  Law  Consolidation  Acts 
provide  generally  that  all  offences  men- 
tioned in  those  acts,  committed  within 
the  jurisdiction  of  the  Admiralty,  shall 
be  dealt  with,  inquired  of,  tried  and 
determined  in  any  county  or  place  in 
England  or  Ireland  in  which  the  offender 
shall  be  apprehended  or  be  in  custody, 
in  the  same  manner  in  all  respects  as 
if  they  had  been  actually  committed  in 
the  county  or  place.  24  &  25  Viet  o. 
100,  s.  68 ;  c.  96,  s.  115 ;  o.  97,  s. 
72.  As  to  coinage  offences,  see  24  &  25 
Vict  c  99,  s.  36, 

(d)  See  13  Car.  2,  8.  1,  0.  9 ;  22 
Geo.  2,  0.  83 ;  29  &  80  Vict.  o.  109. 

(e)  Much  curious  information  respect- 
ing the  early  history  of  the  Court  will 
be  found  in  the  works  cited  below,  not 
a  few  of  which  display  prodigious  re- 
search : — 

Spelman.     Ad.  Jurisdict.  p.  217. 

Lambard's  Archion,  p.  49. 

The  Fourth  Institute.  Admiralty 
Court. 

Prynne  on  the  Fourth  Institute. 

Zouch  on  Admiralty  Jurisdiction. 

Sir  John  Borough's  Sovereignty  of  the 
British  Seas.    1651. 
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of  the  ordinary  courts  of  common  law  originally  depended 
upon  venue^  and  did  not  extend  to  matters  happening  upon 
the  sea. 

Very  early  records  refer  to  an  officer  of  state,  to  whom 
the  keeping  of  the  sea  was  entrusted  by  the  crown.  He  seems 
to  have  been  called  custos  maris,  and  in  later  times  admiral 
Whether  judicial  functions  were  originally  conferred  upon 
him  or  not  may  be  matter  of  doubt,  but  as  soon  as  maritime 
afifairs  began  to  assume  importance,  matters  happening  at  sea, 
and  not  within  any  county  from  whence  a  jury  could  be 
summoned,  requiring  judicial  investigation,  were  referred  to 
him  for  adjudication.  At  what  period  a  regular  tribunal  for 
the  exercise  of  the  duties  thus  cast  upon  the  admiral  was  first 
erected  is  a  question  much  debated  among  antiquaries,  but  it 
is  certain  that  ia  the  reign  of  Edward  IIL  the  court  of  the 
admiral  was  firmly  established,  and  in  the  succeeding  reign 
it  was  sufficiently  powerful  to  assert  prominent  jurisdic- 
tion (/). 


Sir  Thomas  Ridley^s  View  of  the  CiyU 
and  Eoclesiaatical  Law.     1607. 

Godolphin  on  AdmiTalty^Jiuifldiction. 

The  Maritime  "Dktooiogj,  John  £z- 
toD.     1664. 

Sir  L.  Jenkins'  Argument,  contained 
in  the  first  Tolume  of  his  life. 

Brown  on  the  Oiyil  Law. 

Preface  to  Pritchard's  Digest 

Edwards  on  Admiralty  Jurisdiction. 

Preface  to  Hall's  edition  of  Gierke's 
Praxis. 

Selden's  Kare  Clausnm,  book  2,  cc 
15  &  16. 

The  Tarioos  anthorities  are  discussed 
with  great  learning  and  research  in 
seTeral  jndgments  in  the  American 
Admiralty  Courts.  In  the  ease  of  De 
Lovio  T.  Bo^  2  Gallison,  899,  Kr. 
Justice  Story  reriews  the  early  autho- 
rities in  a  most  masterly  judgment. 
The  conclusions  at  which  the  learned 
judge  arriyes  are,  howoTer,  startling, 
and  are  disputed  with  great  force  of 
Kasoniog  by  Mr.  Justice  Johnson 
in  JUamay  t.  AUegre,  12  Wheaton, 


623.  See  also  United  States  r.  New 
Bedford  Bridge,  1  Wood  k  Min.  401 ; 
Cflinian  t.  Brig  ffaainah,  Bee,  419. 
All  these  cases,  especially  the  two  firsts 
are  worthy  of  attentive  study. 

(/)  "  Yet  though  there  were  many 
admirals  before  the  time  of  Ed.  III.,  yet 
I  find  not  that  they  had  any  jurisdiction 
therein;  .  .  «  They  had  the  keepbg 
of  the  seas  and  full  authority  by  the 
king's  commission  to  invade  among  and 
spoile  all  French  merchants.  So  that 
in  short  they  were  admirals  for  military 
action,  not  for  dril  jurisdiction."  Spel- 
man's  Admiralty  Jvrisdietionf  p.  221. 

''And  concerning  the  Admiralty,  I 
think  that  the  decision  of  marine  causes 
was  not  put  out  of  the  King's  House  and 
committed  to  the  charge  of  the  admiral 
until  the  time  of  King  Edward  III." 
Lamhair^s  Arefwm,  p.  49. 

'*  The  jurisdiction  of  the  Lord  Admi« 
rail  is  Terie  antient  and  long  before  the 
reign  of  Edward  the  third,  ss  some  haye 
supposed,  as  may  appear  by  the  laws  of 
Oleron  (so-called  for  that  they  were 
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About  the  time  of  the  Crusades,  courts  were  established  in 
the  Mediterranean,  which  had  general  maritime  jurisdiction, 
and  took  cognisance  of  controversies  respecting  freight, 
damage  to  goods  shipped,  mariners*  wages,  and  maritime 
contracts  in  general.  The  proceedings  in  these  courts  were 
after  the  method  of  the  civil  law,  which  was  the  foundation  of 
the  general  system  of  jurisprudence  prevailing  in  the 
countries  on  the  continent  of  Europe.  In  England  the 
admiral  organised* his  court  after  the  same  model,  and  en- 
couraged by  the  example  of  these  foreign  tribunals,  soon  laid 
claim  to  a  jurisdiction  as  extensive  as  that  possessed  by  them. 
Those  persons  in  the  realm  who  were  favourably  inclined 
towards  the  civil  law,  lent  active  support  to  these  pretensions, 
and  urged  that  commerce  would  be  facilitated  if  the  rules  of 
maritime  law  recognised  by  the  trading  nations  of  the  con- 
tinent were  adopted  in  this  country,  and  administered  by  a 
court  specially  constituted  to  take  cognisance  of  such  mat- 
ters (fir).     But  the  people  at  large  were  averse  to  encouraging 


made  by  King  Richard  the  first  when  he 
was  there)  that  there  had  been  an  admi- 
raU  time  oat  of  minde,  and  by  many 
other  antieut  records  in  the  reignes  of 
Henrie  the  third,  Edward  the  first,  and 
Edward  the  second,  is  most  manifest." 
2  Co.  Liu.,  260  b. 

**  In  my  pemsal  of  the  Black  Book 
of  the  Admiralty  there  reserved  (of  as 
great  authority  with  them  as  the  Black 
and  Red  Books  in  the  Coart  of  Ex- 
chequer are  there),  pp.  24-27,  I  found 
an  ordinance  made  at  Ipswich  in  the 
reign  of  King  Henry  I.,  by  the  admirals 
of  the  north  and  west  and  other  lords, 
and  of  diyers  kings  before  that  time, 
containing  the  manner  of  outlawing  and 
banishing  persons  attainted  of  felony  or 
trespass  in  the  Admiral's  Court ;  the 
former  whereof  is  there  recorded  at 
large,  by  which  it  is  apparent  that  there 
was  an  AdmiraPs  Court,  and  proceed- 
ings in  it  eren  in  criminal  and  capital 
causes  relating  to  mariners  and  seamen 
(as  well  as  in  civil),  in  the  reign  of  King 


Henry  I.,  derived  from  our  ancient 
Saxon  Kings  Alfred,  Ed^,  Btbelred, 
and  others  who  had  the  dominion  of 
the  British  Ocean,  which  continued  in 
use  tiU  the  reign  of  King  Richard  I." 
— Prynne  on  the  Fourth  InsiUuie,  106. 
Many  other  ancient  documents  are  dted 
by  this  learned  author. 

The  Black  Book  of  the  Admiralty 
is  an  ancient  compilation  of  laws, 
ordinances,  and  records  in  support  of 
the  authority  and  jurisdiction  of  the 
Court.  It  is  Slid  by  some  to  have  been 
compiled  in  the  reign  of  Ed.  3,  though 
it  contains  considerable  additions  of  a 
later  period.  Mr.  Justice  Story  (2 
GalHson,  408)  speaks  of  the  book  as 
''of  the  highest  authority  in  matters 
concerning  the  Admiralty." 

(g)  ''n^m  the  common  acceptance  of 
the  sea  laws  in  other  nations  is  inferred 
the  acceptance  of  them  in  England  .  .  . 
That  the  trafficking  and  aea  trading 
is  different  from  the  bargaining  and 
trading  at  land,  and  that  therefore  in 
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a  method  of  proceeding  introduced  from  abroad.  They  were 
attached  to  the  institution  of  trial  by  jury,  and  jealous  of  the 
civil  law,  and  they  determined  to  prevent  the  Admiralty 
Court  encroaching  upon  the  jurisdiction  of  the  favourite 
tribunals  at  Westminster  (h). 

In  the  13th  year  of  Richard  II.  an  Act  was  passed,  entitled 
"  An  Act  concerning  what  things  the  Admiral  and  his  deputy 
shall  meddle."  The  Act  recites  that  great  and  common 
clamour  had  been  made,  for  that  the  Admirals  and  their 
deputies  held  sessions,  accroaching  to  them  greater  authority 
than  belonged  to  their  office,  in  prejudice  of  the  king  and  the 
common  law  of  the  realm,  and  in  destruction  and  impoverish- 
ing of  the  common  people,  and  enacts  as  follows : — "  That  the 
Admirals  and  their  deputies  shall  not  meddle  from  henceforth  - 
of  anything  done  within  the  realm,  but  only  of  a  thing  done 
upon  the  sea,  as  it  hath  been  used  in  the  time  of  our  noble 
Prince  King  Edward,  grandfather  of  our  Lord  the  King  that 
now  is."  Although  this  statute  was  no  doubt  intended  to 
prevent  the  Court  exercising  any  jurisdiction  except  con- 
cerning things  wholly  and  exclusively  done  upon  the  sea, 
the  Admiralty  Court  does  not  seem  to  have  acquiesced 
in  any  such  interpretation  of  it.  The  civil  lawyers  stoutly 
contended  that  the  statute  did  not  apply  to  contracts,  and  ' 
the  Court  continued  to  assert  the  disputed  jurisdiction ;  so 
that  after  a  little  time  the  legislature  found  it  necessary  to 
pass  another  statute  couched  in  more  explicit  language. 

In  the  15th  year  of  Richard  II.,  an  Act  was  passed  which 
enacted  as  follows:^ — "It  is  declared, ordained  and  established 
that  of  all  manner  of  contracts,  pleas,  and  quarrels,  and  all 
other  things  rising  within  the  bodies  of  the  counties  (i),  as 


all  foreign  natioDS  they  baTB  thei?  dis- 
tinct judicatories,  guided  by  distinct 
laws."— fiicton. 

{h)  A  similar  feeling  seems  to  have 
been  entertained  in  later  times  in 
America,  The  Massachusetts  House  of 
fiepresentativea,  in  the  contest  before 
the  BeTolution,  passed  the  following  re- 
■olation  : — *'  That  the  extension  of  the 


powers  of  the  Coart  of  Admiralty  within 
this  province  is  a  most  yiolent  infrac- 
tion of  the  right  of  trials  by  juries;  a 
right  which  this  House,  upon  the  prin- 
ciples of  their  British  ancestors,  hold 
most  dear  and  sacred."  See  United 
StaUs  y.  New  Bedford  Bridge^  1  Wood 
&  Min.  401. 

(i)  '*  That  arm  or  branch  of  the  sea 
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well  by  land  as  by  water,  and  also  of  wreck  of  the  sea^  the 
Admirars  Court  shall  have  no  manner  of  cognizance,  power, 
nor  jurisdiction;  but  all  such. manner  of  contracts,  pleas,  and 
quarrels,  and  all  other  things  rising  within  the  bodies  of 
counties,  as  well  by  land  as  by  water,  as  afore,  and  also 
wi'eck  of  the  sea,  sliall  be  tried,  determined,  discussed,  and 
remedied  by  the  laws  of  the  land,  and  not  before  nor  by  the 
admiral  nor  his  lieutenant  in  any  wise"  (k). 


-wMcb  U  within  the /auees  terrcSf  where 
a  man  may  reaaonably  diaceme  between 
■hore  and  shore,  ia,  or  at  least  may  he, 
within  the  body  of  a  oonnty."  Hale,  De 
Jure  Maris,  Harg.  Law  Tracts,  p.  10. 
See  ConatahWa  Ccue,  5  Eep.  106 ; 
Beeve's  Hist,  of  BngUsh  Law,  toI.  8, 
198  note;  8  Inst.  o.  i9;  i2.  t.  Bruce, 
2  Leach,  C.  G.  1093  ;  The  Pauline,  2 
W.  Bob.  258 ;  and  The  Saxonict,  Lush. 
410.  Sir  Matthew  Hale  thus  de- 
scribes the  jurisdiction  of  the  Court, 
Hist.  Co.  Law,  86.  ''The  jurisdic- 
tion of  the  Admiral  Court  as  to  the 
matter  of  it  is  confined  by  the  laws  of 
this  realm  to  things  done  upon  the  high 
sea  only,  as  depredations  and  piracies 
upon  the  high  sea;  offences  of  masters 
and  mariners  upon  the  high  sea ;  mari- 
time oonti'acts  made  and  to  be  exe- 
cuted upon  the  high  sea;  matters 
of  prize  and  reprisal  upon  the  high 
sea.  But  touching  contracts  or  things 
made  within  the  bodies  of  English 
counties,  or  upon  the  land  beyond  the 
sea,  though  the  execution  thereof  be  in 
some  measure  upon  the  high  sea,  as 
charter-parties  or  contracts  made  even 
upon  the  high  sea  touching  tbiogs  that 
are  not  in  their  own  nature  maritime,  as 
a  bond  or  contract  for  the  payment  of 
money,  so  also  of  damages  in  navigable 
rivers,  within  the  bodies  of  counties, 
things  done  upon  the  shore  at  low  water, 
wreck  of  the  sea,  &c.  These  things 
belong  not  to  the  Admiralty  jurisdiction, 
and  thus  the  common  law  and  the  sta- 
tutes 18  Bich  2,  c.  15, 15  Bich.  2,  c.  8, 


confine  and  limit  their  jurisdiction  to 
matters  maritime,  and  such  only  as  are 
done  upon  the  high  sea.** 

The  views  adopted  by  Mr.  Justice 
Story  are  very  different  from  those  of 
Sir  M.  Hale.  But  the  great  eminence 
of  the  distinguished  American  judge 
renders  his  opinion  of  weighty  even 
though  opposed  to  the  notions  com* 
monly  received  and  acted  upon  in  Eng- 
land. In  the  judgment  in  De  Lovio  v. 
Boit  (2  Gallison,  467),  the  following  pas- 
sages occur  : — '*That  the  common  law 
interpretation  of  the  statutes  abridged 
the  jurisdiction  to  things  wholly  and 
exclusively  done  upon  the  sea.  That 
this  interpretation  is  indefensible  upon 
principle,  and  the  decisions  founded 
upon  it  are  inconsistent  and  oontradie- 
tory.  That  the  interpretation  of  the 
same  statutes  by  the  Admiralty  does  not 
abridge  any  of  its  ancient  jurisdiction, 
but  leaves  to  it  cognisance  of  all  mari- 
time matters,  and  all  torts,  injuries  and 
offences  upon  the  high  sea  and  in  ports 
as  far  as  the  tide  ebbs  and  flows  *  *  * 
That  the  jurisdiction  of  the  Admiralty 
depends  or  ought  to  depend  ss  to  con- 
tracts upon  the  subject  matter,  ».«., 
whether  maritime  or  not,  and  as  to 
torts,  upon  the  locality,  t.e.,  whether 
done  upon  the  high  sea  or  in  ports  with- 
in the  ebb  and  flow  of  the  tide  or  not.'* 

(k)  The  statute,  however,  contains 
the  following  clause  relating  to  the 
criminal  jurisdiction  of  the  Court : 
*' Nevertheless  of  the  death  of  a  man, 
or  a  maihem,  done  in  great  ships  being 


« 
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These  enactments  created  a  formidable  barrier  against  the 
encroachments  of  the  Admiralty,  but  the  judges  of  the  Court 
cherished,  notwithstanding,  the  idea  of  general  jurisdiction 
over  maritime  causes,  and  refused  obedieDce  to  statutes,  the 
justice  of  which  they  did  not  acknowledge  (t).  Whenever 
an  opportunity  offered,  they  seem  to  have  asserted  forbidden 
jurisdiction,  and  although  the  proceedings  in  the  Court  were 
frequently  stayed  by  the  process  of  prohibition,  it  was  found 
necessary  to  provide  a  more  effectual  check.  Accordingly 
in  the  reign  of  Hen.  IV.  an  Act  (m)  was  passed  to  give  a  direct 
remedy  to  persons  wrongfully  pursued  in  the  Court  It 
enacts  that  the  statute  and  the  common  law  be  holden 
against  the  admiral  and  his  lieutenant,  and  that  the  party 
grieved  shall  have  his  action  on  the  case  against  him  that 
doth  unlawfidly  pursue.  After  this  the  contest  for  jurisdic- 
tion became  altogether  unequal,  but  it  was  not  wholly  aban- 
doned, though  the  efforts  of  the  Court  to  assert  its  powers 
were  for  long  only  feeble  and  intermittent. 

The  civil  lawyers  attempted,  by  adopting  one  of  the  fictions 
of  the  common  law,  to  evade  the  provisions  of  the  statutes. 
As  improvements  were  introduced  into  the  common  law,  the 
strict  rules  which  formerly  prevailed  with  reference  to  venue 
were  relaxed  in  their  operation.  At  common  law,  in  cases 
where  the  venue  was  immaterial,  such  as  cases  sounding  in 
contract,  the  plaintiff  was  allowed  to  lay  the  venue  where  he 
pleased,  and  where  a  contract  was  made  abroad  it  was  usual 
to  allege  a  fictitious  venue  within  the  realm.  It  was  a 
common  thing  for  a  plaintiff  to  aver  that  a  contract  made 
at  sea  was  made  at  the  Royal  Exchange  at  Comhill,  and  this 
averment  was  not  traversable  because  it  was  not  material. 
In  the  Admu'alty  it  was  sought  to  introduce  similar  fictions, 
and  to  feign  that  contracts  which  really  were  made  on  land 

and  boTeriDg  in  the  nuiin  Btream   of  were  presented  to  Parliament.** — Sir  L. 

great  riyera  only,  beneatli  tbe  bridges  Jenhini  Argument, 
of  tbe  same  riyers,  nigh  to  the  sea,  and  (m)  2  Hen.  4,  c.  11 ;  repealed  bj  24 

in  none  other  places  of  the  same  rivers,  Vict,  c  10,  s.  81 ;  see  8  &  4  Vict,  c 

the  Admiral  shall  hare  cognisance."  65,  s.  19 ;  and  see  1  Salk.  81 .    Em* 

{I)  *'From  1889  to  1409  not  less  pinngham's  CatCy  12  £ep.  84. 
than  8  petitions  against  the  admiral 
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were  made  at  sea.  But  the  courts  of  common  law  interfered 
by  prohibition,  and  held  that  as  the  Admiralty  Court  was  a 
Court  of  exceptional  and  limited  jurisdiction,  it  was  material 
in  all  proceedings  there  that  the  real  venne  should  be  stated, 
"  and  so  laid  as  should  appear  to  the  King*s  Court  to  be  so 
indeed."  The  civil  lawyers',  not  unnaturally,  refused  to  recog- 
nise the  force  of  this  reasoning,  and  on  the  question  a  long 
controversy  was  waged,  but  the  power  of  the  superior  courts 
prevailed.  Afterwards  the  right  of  the  Court  to  adjudicate 
concerning  contracts  made  on  land  in  foreign  parts,  and  even 
concerning  contracts  made  at  sea  under  seal,  seems  to  have 
been  questioned,  so  that,  as  Godolphin  observes,  "betwixt  land 
and  water,  between  contracts  made  beyond  sea  and  obligations 
made  at  sea,  the  Admiralty  was  like  a  kind  of  derelict." 

•  To  examine  the  various  cases  of  prohibition  relating  to  the 
Admiralty,  which  are  to  be  found  in  the  early  reports  (n), 
would  be  a  long  and  tedious  labour.  It  is  sufficient  to 
observe  that  although  the  common  lawyers  were  not  able 
always  to  hold,  firmly  and  consistently,  the  ground  which 
they  had  taken,  they  seem,  so  far  as  they  could,  to  have 
acted  upon  the  broad  rule  that  nothing  was  to  be  left  to  the 
Admiralty  of  which  the  common  law  could  conveniently  take 
cognisance.  This  principle,  though  not  always  avowed,  and 
often  hidden  behind  quaint  arguments,  and  sometimes  only 
loosely  enforced,  seems  to  have  been  the  guiding  principle 
of  all  the  early  decisions  (o).    Had  the  system  of  common  law 


(n)  Many  of  the  early  cases  are  dted 
in  the  Fourth  Institute.  See  also  Shep- 
pard*s  Epitome,  361,  Hughes'  Ab.  Tit. 
Admiralty,  Eolle's  Abridg.,  part  1, 
p.  528.  Viner's  Abridgment,  toI.  6, 
p.  505. 

(o)  The  following  passage  is  taken 
from  the  judgment  of  the  Hon.  Mr. 
Justice  Johnson,  in  the  case  of  Ramtay 
T.  il/^e,12Wheaton,  620.—*'  The  one 
principle  runs  through  all  the  decisioos 
of  the  common  law  courts,  that  of 
subjecting  to  the  trial  by  jury  every 
cause  in  which  that  form  of  trial  could 


be  applied,  without  injury  to  the  par- 
ties' rights.  It  is  true,  that  where 
they  found  them  in  the  exercise  of  a 
power  analogous  to  that  of  a  Court  of 
Equity,  they  did  not  take  from  the 
Admiralty  a  power  which  they  should 
only  have  handed  oyer  to  another  civil 
law  court ;  they  had  no  motive,  if  they 
had  the  power,  to  make  the  transfer. 
And  hence  the  Admiralty  is  left  in  the 
exercise  of  jurisdiction  in  cases  of  hypo- 
thecation, bottomry,  and  a  kind  of 
specific  execation  between  part  owners 
of  ships.     Their  jurisdiction  of  prize 
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procedure  been  more  elastic  than  it  was^  doubtless  it  would 
have  been  made  to  embrace  the  whole  jurisdiction  of  the 
Admiralty,  and  one  great  anomaly  in  our  law  would  thus 
have  been  removed.  But  the  technical  process  of  the  courts 
of  common  law  limited  their  jurisdiction,  and  hampered 
their  procedure;  and  it  was  impossible,  with  any  show  of 
justice,  to  prohibit  suitors  from  resorting  to  the  Admiralty 
in  cases  where  that  Court  alone  could  afford  a  satisfactory 
remedy.  So  that,  as  matters  at  last  adjusted  themselves, 
the  Admiralty  judges,  although  compelled  to  abandon  all 
claim  to  general  maritime  jurisdiction,  were  yet  suffered  to 
exercise  undisputed  authority  in  all  maritime  cases  where  the 
common  law  could  not  give  redress. 

The  Admiralty  Court  was  left  in  possession  of  its  juris-  ^ 
diction  over  torts  committed  on  the  high  seas,  for  that  had 
never  been  disputed,  and  in  suits  of  salvage  also  its  authority 
prevailed,  for  that  was  regarded  as  a  branch  of  the  royal 
prerogative,  with  the  exercise  of  which  the  court  was  properly 
entrusted.  In  suits  of  possession  the  Admiralty  acquired 
jurisdiction,  because  it  afforded  a  summary  process  unknown 
to  the  common  law,  by  which  the  possession  of  the  very  thing 
in  dispute  was  at  once  dealt  with.  Again,  in  cases  of  hypo- 
thecation the  Admiralty  was  suffered  to  exercise  jurisdiction, 
because  the  contract  of  hypothecation  was  not  recognised  by 
the  common  law,  and  it  was  only  in  the  Admiiulty  that  the 


and  aalvage  are  rojaltiea,  and  that 
over  Beameii*s  wages  is  a  peculiarity, 
but  perfectly  reasonable  and  consistent, 
in  whatever  light  it  be  yiewed.  In 
the  sea  laws  it  is  called  '  a  custom  of 
the  realm.'  Holt,  C.J.,  pat  it  on  the 
ground  of  a  positive  concession  and 
eonimunU  error.  And  the  judges  often 
Bay,  '  we  permit  them  to  exercise  this 
jurisdiction  because  they  may  sue  toge* 
ther  there,  and  must  sue  severally  in 
the  common  law  courts,  and  there 
they  can  have  remedy  upon  the  body 
of  the  vessel  which  they  cannot  have 
here;'  thus  placing  the  exception  in 
their  favour  upon  the  conceded  ground 


of  incapacity  in  the  Common  Law  to  do 
complete  justice,  and  the  equitable 
ground  of  preventing  a  maltiplicity  of 
suits.  My  own  opinion  is  that  it 
stands  on  a  much  higher  ground,  and 
has  its  basis  in  the  same  policy  which 
makes  their  wages  to  depend  on  the 
safety  of  the  ship  they  na^dgate,  by 
giving  them  in  that  event  every  possible 
chance  of  getting  compensation.  To 
which  we  may  add  that  their  thoaght- 
less  character  and  ignorance  renders 
them  emphatically  the  wards  of  the 
Admiralty,  while  the  law  on  which 
they  earn  or  lose  their  wages  is  a 
system  of  the  Admiralty.'* 
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thing  hypothecated  could  be  directly  proceeded  against.  Over 
seamen's  wages  the  court,  though  only  after  a  severe  struggle, 
obtained  jurisdiction,  apparently  on  the  grounds  that  as  the 
crew  could  sue  together  in  the  Admiralty  Court,  the  remedy 
there  was  more  convenient  than  at  law,  and  that  seamen 
were  entitled  to  the  advantage  the  Admiralty  afforded  them 
of  having  the  ship  itself  arrested  as  a  security  for  their  wages. 
These  were  the  only  matters  left  within  the  jurisdiction  of 
the  court,  and  even  as  to  some  of  these  the  Admiralty  judges 
were  compelled  to  move  within  very  narrow  limits  (p). 

In  the  time  of  James  I.  the  civil  lawyers,  greatly  dis- 
satisfied that  the  Admiralty  was  unable  to  exercise  general 
jurisdiction  over  maritime  contracts,  and  exasperated  at  the 
"  daily  prohibitions "  which  were  issued,  conceived  the  idea 
of  seeking  the  interference  of  the  crown  on  behalf  of  the 
court.  The  king,  who  was  vain  of  his  prerogative,  and  not 
too  favourably  inclined  towards  the  common  law,  encouraged 
their  suit  (g).  In  the  eighth  year  of  his  reign  he  summoned 
the  judges  to  be  present  at  a  council,  at  which  he  received 
a  petition  from  the  judge  of  the  Admiralty  Court.  The 
petition,  among  other  things,  requested  that  the  judge  of 
the  Admiralty  might  have  and  enjoy  the  cognition  of  all 
contracts  and  other  things  arising  upon  the  sea,  and  contracts 
made  beyond  the  sea,  without  any  let  or  prohibition,  and  that 
the  said  judge  might  have  and  enjoy  the  knowledge  of  breach 
of  charter-parties  for  voyages  to  be  made  to  parts  beyond  the 
sea  (r).  In  support  of  the  petition,  it  was  stated,  though  on 
what  foundation  it  is  difficult  to  ascertain,  that  thirty-eight 
years  before,  in  the  reign  of  Elizabeth,  the  judges  of  the 
Queen's  Bench  had  given  their  assent  to  its  main  articles  (s). 


(p)  See  poti,  Possession,  Wages. 
Molloy,  B.  2,  c.  8,  s.  8. 

(q)  See  the  extract  from  the  King's 
Speech  on  the  advantage  of  the  ciWl 
law,  dted  by  Sir  L.  Jenkins  in  his 
argoment.     Life  of  Jenkins,  vol.  L 

(r)  It  is  curious  to  note  that  one  of 
the  articles  in  the  petition  was  to  the 
following  effect.  That  the  clause  non 
obitanU  ttatuio  which  hath  foundation 


in  his  Majesty's  prerogative!  and  is 
current  in  all  other  grants,  yet  in  the 
Lord  Admiral's  patent  is  said  to  be  of 
no  force.  Lord  Coke  obserres  as  to 
this  artidei  that  it  is  not  worthy  of 
answer. 

(ff)  The  document  does  not  seem  to 
have  been  made  public  in  the  reign  of 
Elizabeth.  But -see  Zouch.  Jurlsdic.  of 
Admiralty  Asserted,  p.  121.    In  weigh- 
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But  Lord  Coke,  who  was  chief  justice  of  the  Common  Pleas, 
and  the  other  judges,  altogether  repudiated  the  "  sup- 
posed agreement"  in  the  time  of  Queen  Elizabeth,  and 
declined  to  accede  to  the  prayer  of  the  petitioa  In  the 
Fourth  Institute  Lord  Coke  gives  an  account  of  what  took 
place  before  the  king  (t).  It  is  there  stated  that  at  the 
conference  the  king  desired  that  the  complaint  should  be  set 
down  in  writing  by  Dr.  Dunn,  judge  of  the  Admiralty,  and 
that  the  judges  of  the  realm  should  deliver  answers  to  the 
same.  The  articles  of  complaint,  together  with  the  answers 
of  the  judges  in  wilting,  which  were  accordingly  delivered  to 
the  king,  are  set  out  at  length  by  Lord  Coke,  and  supported 
by  numerous  authorities  cited  by  him  (u).  These  answers 
distinctly  reply  to  the  articles  of  complaint,  and  deny  all  the 
material  assertions  contained  in  them.  After  this  conference 
with  the  king,  the  judges,  as  Prynne  observes,  giunted  more 
prohibitions  to  the  Admiralty  than  ever  before ;  and  their 
vigorous  conduct  seems  to  have  prevented  any  further  eflfort 
being  made  during  the  reign  of  James,  to  extend  the  juris- 
diction of  the  Court  (x). 


ing  the  stafcementfl  made  by  the  ciril 
lawyers  at  the  period  in  queetion,  it 
shonld  be  remembered  that  their  asser- 
tions are  obviously  not  impartial. 
There  is  reason  to  suppose  that  the 
common  hiwyers  were  sometimes  re- 
strained from  publishing  matter  dis- 
pleasing to  the  Court  All  Lord  Coke's 
papers  were  seized  at  his  death.  In 
the  12th  vol.  of  the  Reports,  p.  104, 
the  following  note  is  appended  to 
Tomliman^M  Cote,  "This  case  was 
intended  to  have  been  inserted  by  my 
Lord  Coke  into  his  Seventh  Report^ 
but  was  not  then  published  because 
the  king  commanded  that  it  should  not 
be  printed ;  but  the  judges  resolved 
ui supra"  The  case  decides  that  the 
Admiralty  Court  is  no  Court  of  Record. 

(0  4  Inst.  135. 

(ft)  In  the  case  of  Smart  r,  Wolfe, 
8  T.  R.   848,  Mr.  Justice  Buller  ob- 


serves— ''With  respect  to  what  is  said 
relative  to  the  Admiralty  jurisdiction 
in  4  Inst.  135,  I  think  that  tbat  part 
of  Lord  Coke's  work  has  been  always 
received  with  great  caution,  and  fre- 
quently contradicted.  He  seems  to  have 
entertained  not  only  a  jealousy  of,  but 
an  enmity  against,  that  jurisdiction.** 
In  the  case  of  Raimay  v.  AlleffrCy  12 
Wheaton,  623,  Mr.  Justice  Johnson 
states  that  the  answer  given  in  4  Inst, 
is  "a  calm,  dignified,  learned,  and 
triumphant  answer.** 

(x)  See  Empringham^s  Case,  12  Rep. 
84,  where  one  of  the  marshals  of  the 
Court  was  sentenced  by  the  Star  Chamber 
to  fine  and  imprisonment,  and  ordered 
to  make  restitution.  One  of  the  charges 
against  the  defendant  was  that  he  bad 
caused  divers  to  be  dted  to  appear 
before  him  for  things  done  in  the  body 
of  a  county. 
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made  beyond  sea,  and  to  institute  proceedings  in  reva  at 
'  suit  of  material  men. 

Owing  to  the  disordered  state  into  which  the  coimtry  was 
rown  soon  after  this  time,  it  is  difficult  to  ascertain  whether 
is  extra-judicial  opinion   of  the  judges  was  in  any  way 
'ted  upon  by  them  (a).  The  resolutions  appear  inserted  in  the 
rst  edition  of  Croke's  reports,  but  in  the  second  edition  they 
re  omitted,  and  a  note  is  added  under  the  head  of  "  MaTi- 
isaa,'*  which  states  "  that  the  resolutions  were  not  judicial 
esolutions,  and  therefore  not  authentique  (&)."     In  the  time 
j{  the  Commonwealth,  the  importance  of  placing  the  Admi- 
ralty jurisdiction  upon  a  satisfactory  basis  was  urged  upon 
Parliament.    The  numerous  entries  in  the  journals  of  the 


(a)  Boi  lee  the   case  of  Tcuker  r, 
GaU,  RoUe*8  Ab.  533. 

(b)  The  following  obaerratioDS  of  the 
Hod.  Judge  Bee  (Clinton  t.  Brig 
HoMnahy  Bee,  419)  are  ▼orthy  of  atten- 
tioa  : — '*In  the  fint  edition  of  Cro. 
Car.  29<l,  we  find  resolntiona  upon  eases 
of  Admiralty  jurisdiction,  sabseribed  by 
aU  the  judges  of  both  benches  in  Apiil, 
1632  ;  wherein,  amongst  other  things, 
it  was  resolTed  that  a  shipwright  may 
sae  in  the  Admiralty,  prorided  his  snit 
be  against  the  ship.  BoQe^  as  a  £uth- 
fol  abridger,  gires  the  law  as  it  then 
stood  under  the  authority  of  these  reso- 
lutioDs.  In  Article  19,  he  mentions 
the  doctrine  respeetiDg  shipwrights,  and 
cites  the  case  of  Tatker  t.  QiUe,  And 
in  Article  21,  he  giTct  the  law  respect- 
ing charter-parties,  adding  these  re- 
markable words,  'As  it  was  declared 
by  the  Court  to  hare  been  lately  re- 
solred  by  all  the  judges  of  Bngland.' 
8o  that  thoee  resolutions  seem  to  be  the 
only  foundation  upon  which  these  doc- 
trines rest.  And  it  is  very  observable 
that  although  Oroke  records  the  reeoln- 
tions  as  they  were  subscribed  in  Hilary 
Term,  the  8th  of  Charles,  yet  he  does 
not  report  the  case  of  Toiker  r,  Oaie^ 
although  adljndged  (according  to  BoUe) 
in  the  9th  of  Charles^  which  must  hare 


been  but  a  few  months  after.  Neither 
hath  any  other  reporter  of  that  period 
noticed  this  case.  From  which  it  seems 
probable  that  those  resolutions^  and  the 
judgment  in  the  case  of  Tatker  t.  OaUf 
were  not  admitted  as  good  law,  eren  in 
that  day.  But  it  is  further  obserrable, 
that  when  Sir  Harbottle  Grimstone  pub- 
lished Croke's  Beports  in  the  year  1657, 
he  prefixed  eren  to  the  first  edition  a 
declaration,  under  the  titie  ^MmUisaa,' 
that  the  resolutions  of  the  judges  were 
not  of  authority;  and  for  this  reason 
(according  to  Comyns)  those  resolu- 
tions were  totally  omitted  in  the  subse- 
quent editions  of  the  work.  Since  that 
time  no  instance  can  be  found  in  the 
books  where  either  these  resolutions  or 
the  case  of  Tatter  t.  OaU  adjudged 
thereupon,  haye  been  referred  to,  either 
by  the  Court  or  in  the  pleadings  in  any 
a4)udged  case^  except  in  the  case  of 
Woodward  t.  BonUkan,  Sir  T.  Bay- 
mond,  3 ;  and  there  the  court  declared 
that  those  resolutions  had  been  denied 
by  several  judges,  and  renounced  eren 
by  some  of  those  who  had  subsoribed 
them«  And  of  this  DanTers  also  takes 
particular  notice,  p.  271.  Therefore 
the  authority  of  these  resolutions  seems 
to  have  been  abolished  by  general  eon- 
sent.*'    See  also  12  Wbeaton,  623. 
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House  of  Commons  show  that  the  question  attracted  great 
attention  (c).  Three  Admiralty  judges  were  appointed ;  it  was 
declared  that  their  commissions  should  run  according  to  the 
form  of  the  other  judges*  commissions  (c?),  and  that  they  should 
all  join  in  giving  final  judgment,  and  each  give  reasons  for  his 
judgment.  An  ordinance  passed  on  the  12th  April,  1648, 
contains  the  following  provisions  :  "  That  the  Court  of  Admi- 
ralty shall  have  cognisance  and  jurisdiction  against  the  ship 
in  all  causes  which  concern  the  repairing,  victualling,'  and 
furnishing  provisions  for  the  setting  of  such  ships  to  sea;  and 
in  all  cases  of  bottomry,  and  likewise  in  contracts  made 
beyond  the  seas  concerning  shipping,  or  navigation,  or 
damages  happening  thereon,  or  arising  at  sea  in  any  voyage  ; 
and  likewise  in  all  cases  of  charter-parties  or  contracts  for 
freight,  bills  of  lading,  mariners'  wages,  or  damages  to 
goods  laden  on  board  ships,  or  other  damages  done  by  one 
ship  or  vessel  to  another,  or  by  anchors  or  want  of  laying 
of  buoys"  (e). 

At  the  Bestoration  this  ordinance  was  set  aside,  as  of  no 
validity,  but  a  bill  was  introduced  into  Parliament  to  carry 
out  in  legal  form  the  same  provisions.  The  bill,  however, 
was  thrown  out  by  the  Parliament  in  spite  of  a  very  elaborate 
argument  in  support  of  it  by  Sir  Leoline  Jenkins,  who  was 
heard  at  the  bar  of  the  House  of  Lords. 

After  this  the  Court  seems  to  have  fallen  into  a  feeble  and 
neglected  condition  (/),  and  for  long  its  proceedings  excited 


(c)  *'  The  House  being  infonned  that 
diven  merchants  of  the  Citj  of  London 
were  at  the  door  desirons  to  prefer  a 
petition  to  the  House,  they  were  called 
in,  and  Alderman  Fowke  did  present  a 
petition,  intitled,  '  The  Honourable  Pe- 
tition of  the  Merchants  of  London  sub- 
scribed.' The  which  was  read,  and 
was  to  desire  that  some  speedy  remedy 
may  be  proyided  for  the  hearing  of  suits 
for  mariners'  wages  and  freight  to- 
gether in  an  Admiralty  way,  and  in 
foreign  contracts.  Upon  the  reading 
of  this  petition  Mr.  Greene  reported  to 
the  Committee,  to  which  the  divers  pe- 


titiims  for  a  like  purpose  were  formerly 
referred,  an  ordinance  for  settling  a 
jurisdiction  in  the  Admiralty  Court  for 
the  hearing  and  determining  of  all  eases 
for  mariners*  wages  and  freight  together 
in  an  Admiralty  way,  and  all  other 
cases  concerning  foreign  oontracts,** 
Commons*  Journal,  12  Not.,  1646.  See 
numerous  other  entries  in  the  Journals 
about  the  same  date. 

(d)  See  Commons*  Journal,  10  Feb., 
1648. 

(e)  Soobbeirs  Acts  and  Ordinances, 
p.  147. 

(/)  <<To  St.   Margaiet^s    Hill,    in 
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no  attention.  But  when  in  the  reign  of  George  III.  this 
country  was  engaged  in  great  maritime  wars,  constant  appeal 
was  made  to  the  jurisdiction  which  the  Court  exercised  in 
prize  causes,  and  the  learning  and  eloquence  of  Lord  Stowell 
raised  it  to  a  position  of  the  highest  importanca  But  still 
the  jurisdiction  of  the  Court  in  instance  causes  was  suffered 
to  languish,  and  at  that  time  no  attempt  was  made  to  act  in 
matters  of  civil  jurisdiction  beyond  the  narrow  limits  pre- 
scribed by  the  common  law  decisions. 

At  length,  in  the  year  1833,  a  select  committee  of  the 
House  of  Commons,  appointed  to  consider  the  question,  pre- 
sented a  report  recommending  the  extension  of  the  juris- 
diction of  the  Court  (gr).  The  recommendation  of  the 
committee  was  not  acted  upon  until  the  year  1840,  when  an 
Act  of  Parhament  (h)  was  passed  to  improve  the  practice  and 
extend  the  jurisdiction  of  the  Court.  In  1854  another  Act 
was  passed  to  improve  the  practice  of  the  Court,  entitled  the 
"  Admiralty  Court  Act,  1854  *'  (i).  In  the  year  1859  an  Act 
was  passed  to  enable  barristers  and   attorneys  to  practise  in 


Soatliwark,  where  the  Judge  of  the 
Admiralty  come,  aod  the  rest  of  the 
Doctors  of  the  GiTil  Law,  and  some 
other  Commissioners,  whose  commission 
of  Oyer  and  Terminer  was  read,  and 
then  the  Chaige,  given  by  Dr.  Exton« 
which  methoaght  was  somewhat  dnll, 
though  he  wonld  seem  to  intend  it  to 
be  very  rhetorical,  saying  that  Justice 
had  two  wings,  one  of  which  spread 
itself  over  the  land,  and  the  other  orer 
the  water,  which  was  this  Admiralty 
Conrt.  I  perceive  that  this  Court  is 
yet  bnt  in  its  infancy  (as- to  its  rising 
again),  and  their  design  and  consnlta* 
tion  was,  I  conld  overhear  them,  how 
to  proceed  with  the  most  solemnity, 
and  spend  time,  there  being  only  two 
bosinessee  to  do^  which  of  themselves 
coald  not  spend  mnch  time." — Pepy^ 
IHary,  17  March,  1663. 

(g)  "Tonr  committee  recommend 
that  the  jnrisdictioi^  of  the  High  Conrt 
of  Admiralty  be  enlarged  so  as  to  enable 


the  conrt  to  take  cognisance  of  seamen^s 
wages  nnder  special  contracts,  and  of 
title  to  vessels  arising  incidentally  in 
cases  of  possession,  and  also  of  the 
demands  of  nantical  men  and  of  mort- 
gagees when  the  vessel  has  been  arrested 
or  the  proceeds  are  in  the  registry  of 
that  Court ;  and  it  maj  also  be  expe- 
dient to  consider  whether  great  advan- 
tages wonld  not  result  to  the  commer- 
cial interests  of  the  country  if  the  said 
Court  were  permitted  to  exercise  oon- 
cnrrent  jurisdiction  with  other  courts 
in  questions  of  title  to  ships  generally, 
and  of  freight,  and  posnbly  of  some 
other  mercantile  matten,  with  a  power 
of  impanelling  a  jury  of  merchants,  if 
the  judge  think  fit  or  either  of  the 
parties  require  it.*' — Report  of  Select 
CommiUee  of  House  of  CommonSf  Aug., 
1888. 

(A)  3  &  4  Vict.  e.  15. 

(t)  17&]8yiot.c  78. 
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the  Court  (k).  In  1861  another  Act  was  passed,  entitled 
"  The  Admiralty  Court  Act,  1861 "  (I),  which  conferred  still 
more  extended  powers  upon  the  Court.  The  effect  of  the 
provisions  of  these  later  statutes  are  fully  discussed  in  the 
chapters  which  follow. 

(h)  22  &  28  Vict,  c,  6.  (/)  24  Vict.  c.  10. 


PART  I. 

THE  JURISDICTION  OF  THE  COURT. 


CHAPTER  I. 

POSSESSION. 

On  entering  upon  an  inquiry  concerning  the  jurisdiction 
of  the  Court  of  Admiralty,  attention  is  naturally  directed  in 
the  first  instance  to  the  jurisdiction  which  it  exercises  re- 
specting the  possession  of  ships.  In  nearly  all  commercial 
countries  the  employment  of  ships  has  been  favoured  as 
being  not  only  of  advantage  to  the  individual  owners  but 
of  public  benefit  to  the  State ;  and  the  law  of  England,  in 
accordance  ¥dth  this  principle,  has  made  special  provisions 
to  protect  the  possession  of  the  owners  of  ships,  and  to  secure 
to  them  the  advantageous  enjoyment  of  their  property.  It 
IB  the  peculiar  province  of  the  Court  of  Admiralty  to  carry 
out  these  provisions. 

Under    ordinary  circumstances,   when  the    owner  of  a  Suit  against 
personal  chattel  is  wrongfully  deprived  of  it,  his  only  remedy  ^n^^niiy 
is  a  personal  action  against  the  wrongdoer  (a),  but  where  in  ponea- 
a  ship  is  wrongfully  detained,  the  ship  itself,  by  process  in  "^"^ 
the  Admiralty  Court,  may  be  at  once  arrested  and  proceeded 
against,  and  a  specific  decree   obtained,  restoring  it  to  the 

(a)  It  is  only  by  a  recent  Btatate  that  chattel,  without  giving  the  defendant 

proTision  has  been  nutde  to  enable  the  the  option  of  retaining   snch   chattel 

plaintiif  in  an  action  at  common  law  npon  paying  its  valne.      2%e  C<yinmon 

for  the   detention  of    any  chattel  to  Law  Procedure  Act,  1854,  s.  78. 
obtain  ezecntion  for  the  return  of  the 
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owner  s  possession  (6).  Where  the  owner  is  deprived  of  the 
possession  of  his  ship,  he  may,  on  application  at  the  registry 
in  the  usual  form,  at  once  obtain  a  warrant  for  its  arrest,  and 
institute  proceedings  to  have  it  delivered  over  to  him  (c). 
Until  recently,  however,  in  proceedings  of  this  nature  the 
Court  was  compelled  to  move  within  very  narrow  limits,  for 
it  was  laid  down  by  the  superior  Courts  that  where  the  allied 
wrongdoer  distinctly  set  up  a  bond  fide  claim  to  the  ship  in 
dispute,  the  Court  of  Admiralty  had  no  jurisdiction  to  adju- 
dicate upon  the  question  of  title  (d).  Thus  the  Court  in 
many  cases  was  unable  to  interfere  with  eflfect,  and  serious 
inconvenience  and  embarrassment  was  occasioned.  But  now 
this  restriction  no  longer  exists,  for  by  the  3  &  4  Vict,  c. 
65  (e),  the  Court  is  enabled  to  decide  all  questions  as  to  the 
title  to  or  ownership  of  any  ship  or  vessel,  or  the  proceeds 
thereof  remaining   in  the  registry,  arising  in  any  cause  of 


(6)  This  power  is  of  a  highly  bene- 
fici&l  nature,  for  nnleas  it  were  exer- 
cised, a  shipowner  might  in  manj  cases 
sustain  serious  injury,  and  be  without 
remedy.  If  the  shipowner  could  only 
sue  the  wrongdoer,  the  latter  might 
be  unable  to  pay  the  value  of  the  ship, 
and  might,  pending  the  action,  send  it 
out  of  the  country  :  per  Abbott,  C.  J., 
2  B.  &  C.  249 ;  and  see  The  Peggy, 
8  Dow.  &  &.  178,  note;  2  Ghitty,  359  ; 
Madley  t.  EggUtfield,  1  Vent.  808. 

(c)  The  Lagan,  8  Hagg,  418.  ^e 
Ad.  Rales,  12  Appendix. 

(d)  In  the  case  of  The  Warrior,  2 
Dods.  289,  Loi*d  Stowell  expressed 
himself  as  follows  : — "  A  question  of 
title  may  occur  incidentally  in  a  cause 
of  possession,  and  it  then  becomes  ne- 
oessary  for  the  Court  to  inquire  into 
the  title,  at  lesst  so  far  as  to  satisfy 
itself  that  it  may  safely  decree  poflsession 
to  the  party  seeking  it.  It  cannot  be 
laid  down  that  the  Court  is  to  decline 
its  jurisdiction  in  a  cause  of  possession, 
on  the  mere  ayerment  of  one  of  the 
parties  that  there  is  a  oonflicting  claim 
of  title.    If  the  mere  averment  of  title, 


without  any  examination  into  its  foun- 
dation, would  be  sufficient  to  arrest  the 
progress  of  a  cause,  the  jurisdiction  of 
the  Court  over  cases  of  possession  would 
be  ousted  altogether.  It  would  be  idle 
to  say  that  the  Court  retained  its  juris- 
diction if  the  moment  a  warrant  was 
extracted  by  one  party,  the  other  was 
at  liberty  to  put  an  end  to  the  suit  by 
asserting  a  title  resting  perhaps  on  no 
foundation  whatever.  See  The  Pitt^ 
1  Hagg.  240  ;  The  John,  3  Hagg.  808 ; 
The  Sisters,  8  Rob.  218  ;  The  Aurora, 
8  Bob.  188.  Although  in  general  the 
Court  was  extremely  unwilling  to  travel 
at  all  into  a  question  of  property  :  The 
Guardian,  8  Bob.  95  ;  The  Martin  of 
Norfolk,  4  Bob.  297  :  where  the  right 
to  the  possession  of  a  ship  depended 
upon  the  law  of  prize,  the  Court  appears 
in  some  oases  to  have  inquired  into  the 
circumstances  attending  the  capture 
and  condemnation,  and  to  have  pro- 
nounced accordingly."  The  Victoria,  1 
Edw.  97  ;  ITie  Countess  of  Lauderdale, 
4  Bob.  288  ;  The  Thomas^  1  Bob.  822. 
(e)  Sec.  4. 
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possession.  In  pursuance  of  the  authority  thus  conferred 
upon  it^  the  Court  has  ample  jurisdiction  to  adjudicate  upon 
all  questions  of  title,  and  wherever  it  becomes  necessary  it 
will  inquire  into  the  validity  of  an  alleged  sale,  or  concerning 
any  other  circumstances  which  affect  the  right  to  the  property 
in  the  ship  (/). 

The  Court  always  inclines  in  favour  of  the  person  in  posses- 
sion, and  a  plaintiff  proceeding  to  disturb  possession  must  be 
prepared  to  prove  his  daim  clearly  (g).  A  suit  to  recover 
possession  must  be  instituted  by  the  legal  owners.  It  is  not 
the  practice  of  the  Court  to  put  its  procedure  in  motion  to 
protect  merely  equitable  interests.  On  the  other  hand,  the 
Court  is  not  absolutely  ministerial,  and  it  is  at  liberty  to  hold 
its  hand  where  it  appears  equitable  to  do  so  (A).  A  party 
claiming  title  to  a  ship  will  not  be  allowed  to  rely  upon  two 
conflicting  titles  (i). 

The  Court  further  possesses  an  exceptional  and  beneficial 


(/)  The  FUza'Comuh,  1  Spk.  36  ; 
The  Emprtn^  Swa.  160  ;  The  QUugow^ 
Bwa.  146  ;  The  Victor,  13  L.  T.  N.  S. 
21 ;  The  Margaret  Mitchellj  Swa.  382. 
In  the  latter  case  the  suit  was  insti- 
tuted by  assignees  of  an  insolyent. 
Where  a  ship  has  been  sold  abroad  by 
the  master,  and  the  owner  disputes  the 
sale,  he  mnst  seek  redress  with  the 
greatest  possible  promptitude.  The 
Auitraliaj  Swa.  486 ;  see  T^  Boniia, 
Lush.  252. 

iff)  The  Victoria,  Swa.  408;  The 
John,  2  Hagg.  308.  In  The  Glaegow 
(Swa.  145),  the  Court  dismissed  the 
suit  with  costSy  and  ordered  the  plain- 
tiff to  pay  demurrage;  the  Tessel  had 
not  been  bailed. 

(h)  "I  apprehend  that  there  is  a  dis- 
tinction between  enforcing  an  equitable 
right  at  the  instance  of  the  party 
claiming  such  right  and  refusing  to 
enforce  a  claim  of  a  legal  owner  to  the 
disregard  of  an  equitable  right.'*  Per 
Lr,  Luehingtcn;  The  Victoria,  Swa. 
140.  As  to  the  rights  of  a  mortgagee  not 
in  possesnon,  see  The  Iwni^faUen,  L.  B. 


1  Ad.  72 ;  TheFrtUt  Preserver,  2  Hagg. 
181.  In  the  case  of  The  Sisters,  4  Rob. 
275,  5  Eob.  155,  the  fetcts  were  these : 
— Plaintiff  porchased  a  ship  and  ac- 
quired a  legal  title  to  it.  Defendant 
afterwards  obtained  possession  of  the 
ship.  Plaintiff  instituted  the  suit  to 
recover  possession.  Defendant  claimed 
tiUeto  the  ship  through  one  E.,  by 
whom,  as  he  alleged,  plaintiff  had 
been  employed  to  purchase  the  yessel, 
and  by  whom  plaintiff  had  been  paid 
at  least  part  of  the  purchase-money. 
The  Court,  under  the  circumstances, 
thought  it  material  that  it  should  be 
informed  of  the  state  of  accounts  be- 
tween the  plaintiff  and  E.,  and  indicated 
that,  as  according  to  the  then  existing 
practice  it  had  no  power  to  investigate 
the  accounts,  it  might  feel  at  liberty  to 
hold  its  hand.  But  after  the  case  had 
stood  over  for  two  years^  the  Court 
decided  on  the  legal  title,  and  decreed 
possession  to  the  plaintiff.  See  The 
Virtue,  1  Spk.  77,  and  Be&post,  p.  21, 
n.  (p),  p.  22,  n.  {«). 
(0  The  Margaret  Mitchell,  Swa.  382. 

c  2 
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co-owne» 


Suiuby  power  of  interfering  in  case  of  disagreement  among  the 
Mainst  °^"  several  owners  of  a  ship.  General  experience  has  established 
the  convenience  of  the  practice  according  to  which  the  pro- 
perty in  a  ship  is  generally  vested  in  several  owners.  Where 
several  persons  acquire  a  title  to  a  ship  as  owners  they  are 
regarded,  not  as  partners,  but  as  tenants  in  common  (k)  ;  and 
as  each  has  an  equal  title  to  the  possessson  and  use  of  the 
ship,  it  is  obvious  that  a  ship  thus  vested  in  several  distinct 
proprietors  cannot  be  advantageously  enjoyed  unless  by 
agreement  among  them  all.  Although  the  law  in  general 
will  not  interfere  in  case  of  disagi-eement  among  the  several 
owners  of  a  chattel,  in  the  case  of  ships  there  is  a  special 
exception,  and  the  Court  of  Admiralty  is  invested  with 
powers  to  prevent  the  obstinacy  of  some  of  the  part-owners 
of  a  ship  damaging  the  rights  and  interests  of  the  rest  (l). 

Where  there  are  several  owners  of  a  ship,  and  the  majority 
in  interest  wish  to  send  the  ship  out  upon  a  voyage,  and  the 
minority  have  possession  of  the  ship  and  decline  to  let  her 
go,  the  majority  may  arrest  the  ship  and  proceed  to 
obtain  a  decree  of  possession  to  enable  them  to  send  her 
upon  the  desired  voyage  (m).  But  the  Court  will  require  the 
plaintiffs  to  give  security  for  the  safe  return  of  the  ship  to 
an  amount  suflScient  to  cover  the  value  of  the  shares  of  the 
dissentient  minority.  The  Court  will  never  proceed  to  change 
possession  save  at  the  application  of  the  majority  in 
interest  (n) ;  the  majority  are  considered  as  entitled  to  the 
possession,  and  the  Court  will  not  withhold  it  from  them,  even 


— iiiBti- 
iuted  by 
nugority. 


(k)  It  is  not  to  be  sapposed  that  the 
relation  of  partnership  may  not  exist 
between  shipowners.  Whether  a  per- 
son is  to  be  considered  as  a  part-owner 
or  as  a  partner  depends  upon  oircnm- 
stances  :  the  former  is  the  general  rela- 
tion between  shipowners,  the  latter  the 
exception.  Story  on  Partnership,  c.  16, 
B.  417;  Ex  parte  Young,  2  V.  &  B. 
242  ;  Hdrne  t.  Smith,  7  Bing.  709 ; 
£wmard  v.  Aaron^  81  L.  J.  C.  P. 
884.  See  the  Merchant  Shipping  Act, 
1354,  s.  87. 


{I)  Abbott  on  Shipping,  c  8,  s.  2. 

(m)  The  Apollo,  1  Hagg.  806. 

(n)  The  Valmnt,  1  W.  B«b.  64; 
The  Egyptienne,  1  Hagg.  846,  note. 
In  the  Elizaheth  and  Jane,  1  W.  Bob. 
279,  a  motion  to  change  possession  at 
the  petition  of  a  moiety  of  the  interest 
was  rejected.  But  see  the  obseryations 
on  this  case  in  Parson's  Maritime  Law, 
Tol.  ii.,  page  556,  note  1.  The  follow- 
ing passage  is  taken  from  Conkling's 
Ad.  Practice,  voL  i.  328: — *' A  majo- 
rity of   the  .foreign  jorists  maintain 
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-  ifh  the  minority  who  have  actual  possession  seek  to  retain 
^  .  )n  an  oflFer  of  full  security  (o).  In  considering  the 
I*  -  it  of  the  interest  of  the  several  owners,  the  Court  looks 
.  legal  title  of  the  parties,  although  at  the  same  time 
,  hold  its  hand  if  it  cannot  proceed  without  defeating 
")le  rights  (p).  The  Court  presumes  that  all  the  owners 
_  ^  ->  not  support  the  application  are  content  that  the 
f^  'ion  of  the  vessel  should  not  be  altered  (q).  In  a  case 
one  of  the  plaintiffs  in  a  suit  died  pending  the  cause, 
•  *  personal  representative  did  not  give  authority  to  the 
''  •  to  proceed,  the  Court  held  that  his  share  should  be 
■*  d  in  calculating  the  interests  of  the  promoters  (r). 
«i    e  owners  who  represent  the  majority  of  interests  in 


the  opinion  of  the  minority 

.preTail  when   in   favonr   of 

the  ship  ;  and  this  doctrine, 

Mt  the  point  in  the  judgment^ 

|ted  by  the  Supreme  Coart  of 

l^d   states  in  The  Steamboat 

Vant  Y.    Ph<Bbu8  (11   Peters* 

nnd  is  reiterated  by  Mr.  Jns- 

ijy   in    his    Commentaries    on 

}ip.*'     Mr.  Justice  Story,  in 

kk     (c.     16,     s.    439),     ob- 

follows  : — ''In   America  a 

isposition  has  been  manifested 

the  right  and  duty  of  Gonrts 

Ity  to  decree  a  sale  of  the 

cases  of  an   equal  division  of 

id  interest  as   to  undertaking 

voyage  or  adventure/*  The 

Court  decreed  a  sale  in  the 

cases  :  Skrime  t.  The  Sloop 

Bee's    Ad.  Bep.  2;  The  Brig 

Gilpin's  Rep.  10;    S.  C,  18 

Jur.  p.  486.     Probably,  in 

^f  an  equal  dirision  of  interests, 

!»qrt  irill  now,  under  the  extended 

conferred  upon  it  by  the  Admi- 

lourt  Act»  1861,  s.  8,  direct  the 

be  sold,  see  pott,  p.  28. 

VheKent^  Lnsh.  495. 

In   the   case  of  The    Victoria, 

)9,  the  Court  refused  to  dispossess 

aitable  owner  of  the  moiety  of  a 


ship  at  the  instance  of  a  legal  owner 
of  more  than  a  moiety.  In  this  case 
the  learned  judge  in  giving  jadgment, 
after  declaring  that  he  did  not  doubt 
his  authority  to  try  questions  of  legal 
title,  expressed  himself  as  follows  : — 
''but how  fiu"  I  should  be  justified  in 
trying  an  eqaitable  title  is  another 
question.  It  was  said  by  Lord  Stowell 
that  the  Court  exercised  an  equitable 
jurisdiction,  and  in  one  sense  of  the 
term  I  do  not  doubt  it ;  but  how  far 
is  the  Court  competent  to  enforce 
rights  of  technical  equity  such  as 
trusts  ?  I  need  not  give  a  complete 
answer  to  this  question,  for  I  appre- 
hend that  there  is  a  distinction  between 
enforcing  an  equitable  right  at  the 
instance  of  the  party  claiming  such 
right,  and  refusing  to  enforce  a  claim 
of  a  legal  owner  to  the  disregard  of 
an  equitable  right. "  See  The  Virtue,  1 
Spk.  77 ;  The  D,  Jex,  18  L.  T.  N.  8. 
22,  and  pod,  p.  29. 

{q)  The  Valiant,  1  W.  Bob.  67. 
(r)  The  New  Draper,  5  Bob.  155. 
But  as  a  general  rule,  when  a  cause  hsji 
proceeded  till  it  is  ripe  for  hearing,  it  is 
then  too  late  to  object  that  the  solicitor 
conducting  the  suit  is  not  properly  au- 
thorised by  those  for  whom  he  assumes 
to  act.     Ih, 
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— inttita- 
ted  by 
minority. 


the  ship  are  about  to  send  it  upon  a  voyage  against  the  will 
of  the  minority,  the  minority  may  arrest  the  ship  and  have 
it  detained  until  security  is  given  for  its  safe  return  («).  This 
proceeding  is  called  an  action  of  restraint.  The  security 
required  is  a  stipulation  by  the  defendants^  and  sufficient 
sureties  to  pay  the  value  of  the  plaintiff's  shares  in  case  the 
ship  does  not  return.  According  to  the  rule  which  the  Court 
has  always  acted  upon,  the  dissentient  part-owners  are  not 
compelled  to  bear  any  portion  of  the  expenses  of  the  outfit, 
and  are  not  entitled  to  any  share  of  the  profits  of  the  under- 
taking, but  the  ship  sails  wholly  at  the  charge  and  risk  and 
for  the  profit  of  the  others  (t).  The  dissentient  owners  have 
no  means  of  recompense  for  the  ordinary  wear  and  tear  of 
the  ship  during  the  voyage  (u).  Where  security  is  given, 
and  the  ship  is  lost  on  the  voyage,  the  Court  will  order  the 
immediate  payment  of  the  amount  of  the  stipulation  (x). 
The  Admiralty  Court  Act  of  1861  confers  upon  the  Court 


(«)  Oaslen  r.  ffehden,  1  WIls.  101. 
A  mortgagee  not  in  possession  cannot 
under  ordinary  circamstanoes  maintain 
an  action  of  restraint.  The  High- 
lander,  2  W.  Bob.  109.  But  it  might 
be  held  otherwise  where  the  royage  on 
which  the  ship  is  about  to  set  out  is 
of  such  an  exceptional  nature  as  to  be 
likely  to  affect  injuriously  the  interests 
of  the  mortgagee.  With  reference  to 
the  question  of  mortgages,  the  Court 
will  look  behind  the  register  to  ascer- 
tain the  real  character  of  the  trans- 
action,  and  will  treat  as  a  mortgage 
what  on  the  face  of  it  appears  to  be 
an  absolute  transfer  if  the  parties  in- 
tended it  to  operate  as  a  mortgage. 
The  InnisfalUn,  L.  R.  1,  Ad.  72.  See 
Gardner  v.  Cazenovef  1  H.  &  N. 
423  ;  see  post.  Mortgage, 

(t)  See  Abbott  on  Shipping,  cap.  S, 
t.  8,  and  see  The  Peggy,  4  Bob.  804. 
"  The  bond  contemplates  no  other  ob- 
ject than  the  safe  return  of  the  vessel,  or 
in  default  thereof,  the  payment  of  the 
stipulated  turn.  That  is  the  whole 
extent  of  the  transaction  upon  which 


the  parties  and  the  Court  are  acting  in 
this  [process.**  Per  Lord  Stowell,  1 
Hagg.  812.  "A  privation  of  freight^ 
the  fruit  and  crop  of  shipping,  seems 
to  be  an  appropriate  mulct  on  indolent, 
perverse,  or  negligent  part-owners.*' 
Wiliinge  v.  Bright,  2  Peters'  Ad.  Bep. 
293.  In  America  it  has  been  held  that 
until  a  dissentient  part-owner  appliee 
to  the  Admiralty  Court  he  is  liable  for 
his  proportion  of  the  expenses  already 
incurred  in  fitting  the  vessel  out ;  but 
after  he  seeks  the  protection  of  the 
Court  he  is  not  liable  for  any  expenses^ 
nor  entitled  to  any  earnings,  Qculd  t. 
Stanton,  16  Conn.  12. 

(u)  *'We  see  no  reason  why  the 
minority  should  not  be  paid  for  the  use 
of  their  property."  Parson's  Maritime 
Law,  b.  3,  c.  5,  s.  1. 

{x)  The  Apollo,  1  Hagg.  812.  In 
the  case  of  The  Margaret,  2  Hagg. 
275,  an  application  was  made  to  the 
Court  to  pronounce  a  bond  given  for 
the  safe  return  of  the  ship  to  ike  port 
of  Hull  to  be  forfeited.  It  appeared 
that  the  vessel  had  on  her  return  been 
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the  power,  in  suits  between  co-owners  touching  the  possession,  Saleof  ibip. 
employment,  and  earnings  of  any  ship  registered  in  Englandi 
to  direct  the  ship  or  any  share  thereof  to  be  sold  (y).  This 
is  a  power  which  the  Court  did  not  before  possess,  and  in  the 
absence  of  judicial  interpretation  it  is  di£Scult  to  say  what 
construction  is  to  be  put  upon  the  very  general  words  em- 
ployed. By  the  laws  of  some  foreign  countries,  in  case  of 
dispute  between  the  several  owners  of  a  ship,  the  majority 
are  allowed  to  sell  the  ship  for  the  general  account ;  but  no 
such  principle  has  been  recognised  by  the  law  of  England, 
and  it  is  presimied  that  it  was  not  the  intention  of  the  Legis- 
lature to  disturb  the  general  rules  which  the  Court  of  Ad- 
miralty has  laid  down  in  cases  of  possession  and  restraint. 
It  was  probably  meant  only  to  enable  the  Court  to  decree  a 
sale  of  the  ship  when  the  owners  were  equally  divided  as  to 
its  employment,  or  where,  owing  to  other  special  circum- 
stances, the  ordinary  principles  upon  which  the  Court  has 
been  accustomed  to  act  could  not  be  appHed  with  justice  or 
advantage  {z). 

Until  recently  the  powers  of  the  Court  were  so  limited  Matters  of 
that  it  was  unable  to  enter  into  matters  of  account.  Thus  it 
was  without  power  to  ascertain  the  value  of  the  interest  of 
the  respective  suitors  in  actions  between  co-owners;  and  in  all 
cases  where  this  was  not  apparent  the  Court  was  compelled  to 
decline  jurisdiction,  so  that  it  was  sometimes  necessary  that 
application  should  be  made  to  the  Court  of  Chancery  to  inter- 
fere by  injunction  to  restrain  the  sailing  of  a  ship  tiU  the 

driTen  bj  stress  of  weather  into  the  When  a  vessel  is  within  the  protection 
port  of  Plymonth,  where  she  was  ar-  of  the  ooontiy  to  which  she  belongs, 
rested  in  a  suit  of  sahage.  The  Coort  she  is  in  her  general  home  ;  and  the 
rejected  the  application  on  the  ground  parties  are  restored,  as  to  any  legal 
that  it  was  premature.  In  the  conrse  remedies,  to  the  situation  in  which  they 
of  the  judgment  the  Judge  observed —  stood  before  the  departure  of  the  vessel." 
«The  bond  prescribes  an  obligation  to  (y)  24  Vict.  o.  10,  s.  8.  The  pro- 
bring  back  the  vessel ;  and  in  some  visions  of  this  section  do  not  extend  to 
bonds,  particularly  in  that  which  is  the  Vice- Admiralty  Courts  abroad.  The 
printed  in  the  Appendix  of  AlhoU^  the  AuttraUc^  Swa.  480 ;  and  see  pott^  p. 
terms  are  general :  '  to  return  *  without  25,  n.  (g), 

mention  of  a  particular  port    And  it  (t)  The  Court  is  inclined  to  put  a 

may  be  questionable  whether  that  may  liberal  construction  upon  the  statute. 

Bot  be  th«  proper  extent  of  the  remedy.  Bee  The  Jdoif  Br.  &  L.  65. 
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— inttita- 
ted  by 
minoritj. 


the  ship  are  about  to  send  it  upon  a  voyage  against  the  will 
of  the  minority,  the  minority  may  arrest  the  ship  and  have 
it  detained  until  security  is  given  for  its  safe  return  (a).  This 
proceeding  is  called  an  action  of  restraint.  The  security 
required  is  a  stipulation  by  the  defendants,  and  sufficient 
sureties  to  pay  the  value  of  the  plaintiff's  shares  in  case  the 
ship  does  not  return.  According  to  the  rule  which  the  Court 
has  always  acted  upon,  the  dissentient  part-owners  axe  not 
compelled  to  bear  any  portion  of  the  expenses  of  the  outfit, 
and  are  not  entitled  to  any  share  of  the  profits  of  the  under- 
takiug,  but  the  ship  sails  wholly  at  the  charge  and  risk  and 
for  the  profit  of  the  others  (t).  The  dissentient  owners  have 
no  means  of  recompense  for  the  ordinary  wear  and  tear  of 
the  ship  during  the  voyage  (u).  Where  security  is  given, 
and  the  ship  is  lost  on  the  voyage,  the  Court  will  order  the 
immediate  payment  of  the  amount  of  the  stipulation  {x). 
The  Admiralty  Court  Act  of  1861  confers  upon  the  Court 


{i)  Oiuten  ▼.  Hehden,  1  Wila.  101. 
A  mortgagee  not  in  possession  cannot 
under  ordinarj  circumstanceB  maintain 
an  action  of  restraint.  The  High- 
lander^ 2  W.  Bob.  109.  But  it  might 
be  held  otherwise  where  the  voyage  on 
which  the  ship  is  about  to  set  out  ia 
of  such  an  exceptional  nature  as  to  be 
likely  to  affect  injuriously  the  interests 
of  the  mortgagee.  With  reference  to 
the  question  of  mortgages,  the  Court 
will  look  behind  the  register  to  ascer- 
tain the  real  character  of  the  trans- 
action, and  will  treat  as  a  mortgage 
what  on  the  face  of  it  appears  to  be 
an  absolute  transfer  if  the  parties  in- 
tended it  to  operate  as  a  mortgage. 
The  InnUfallen,  L.  B.  1,  Ad.  72.  See 
Gardner  v.  Cazenove^  1  H.  &  N, 
423  ;  see  poit.  Mortgage, 

(0  See  Abbott  on  Shipping,  cap.  3, 
B.  S,  and  see  The  Peggy,  4  Bob.  804. 
<<  The  bond  contemplates  no  other  ob- 
ject than  the  safe  return  of  the  vessel,  or 
in  default  thereof,  the  payment  of  the 
stipulated  sum.  That  is  th«  whole 
extent  of  the  transaction  upon  which 


the  parties  and  the  Court  are  acting  in 
this  [process.**  Per  Lord  Stowell,  1 
Hagg.  812.  "A  privation  of  freight^ 
the  firuit  and  crop  of  shipping,  seems 
to  be  an  appropriate  mulct  on  indolent, 
perverse,  or  negligent  part-ownen.*' 
WUlings  v.  Bright,  2  Peters*  Ad.  Bep. 
293.  In  America  it  has  been  held  thai 
until  a  dissentient  part-owner  applies 
to  the  Admiralty  Court  he  is  liable  for 
his  proportion  of  the  expenses  already 
incurred  in  fitting  the  vessel  out ;  but 
after  he  seeks  the  protection  of  the 
Court  he  is  not  liable  for  any  expenses, 
nor  entitled  to  any  earnings,  Oimld  ▼. 
Stant(m,  16  Conn.  12. 

(u)  *'We  see  no  reason  why  the 
minority  should  not  be  paid  for  the  use 
of  their  property."  Parson's  Maritime 
Law,  b.  3,  c.  5,  s.  1. 

{x)  The  Apollo,  1  Hagg.  812.  In 
the  case  of  7%«  Margaret,  2  Hagg. 
275,  an  application  was  made  to  the 
Court  to  pronounce  a  bond  given  for 
the  safe  return  of  the  ship  to  the  port 
of  Bull  to  be  forfeited.  It  appeared 
that  the  vessel  had  on  her  return  been 
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the  power^  in  suits  between  cchowners  touching  the  possession^  Saleofdiip. 
employment,  and  earnings  of  any  ship  registered  in  England^ 
to  direct  the  ship  or  any  share  thereof  to  be  sold  (y).  This 
is  a  power  which  the  Court  did  not  before  possess,  and  in  the 
absence  of  judicial  interpretation  it  is  difficult  to  say  what 
construction  is  to  be  put  upon  the  very  general  words  em- 
ployed. By  the  laws  of  some  foreign  countries,  in  case  of 
dispute  between  the  several  owners  of  a  ship,  the  majority 
are  allowed  to  sell  the  ship  for  the  general  account ;  but  no 
such  principle  has  been  recognised  by  the  law  of  England, 
and  it  is  presmned  that  it  was  not  the  intention  of  the  Legis- 
lature to  disturb  the  general  rules  which  the  Court  of  Ad- 
miralty has  laid  down  in  cases  of  possession  and  restraint. 
It  was  probably  meant  only  to  enable  the  Court  to  decree  a 
sale  of  the  ship  when  the  owners  were  equally  divided  as  to 
its  emplojrment,  or  where,  owing  to  other  special  circum- 
stances, the  ordinary  principles  upon  which  the  Court  has 
been  accustomed  to  act  could  not  be  applied  with  justice  or 
advantage  (z). 

Until  recently  the  powers  of  the  Court  were  so  limited  Matters  of 
that  it  was  unable  to  enter  into  matters  of  account  Thus  it 
was  without  power  to  ascertain  the  value  of  the  interest  of 
the  respective  suitors  in  actions  between  co-owners;  and  in  all 
cases  where  this  was  not  apparent  the  Court  was  compelled  to 
decline  jurisdiction,  so  that  it  was  sometimes  necessary  that 
application  should  be  made  to  the  Court  of  Chancery  to  inter- 
fere by  injunction  to  restrain  the  sailing  of  a  ship  till  the 

driTen  bj  Birev  of  weather  into  the  When  a  Tessel  is  within  the  protection 
port  of  Plymonth,  where  she  was  ar-  of  the  eonntry  to  which  she  belongs, 
rested  in  a  suit  of  salrage.  Tbe  Court  she  is  in  her  general  home ;  and  the 
rejected  the  application  on  the  ground  parties  are  restored,  as  to  any  legal 
that  it  was  premature.  In  the  oonrse  remedies,  to  the  situation  in  which  they 
of  the  judgment  the  Judge  obeerred —  stood  before  the  departure  of  the  vesBel." 
**The  bond  prescribes  an  obligation  to  {y)  24  Vict,  a  10,  s.  8.  The  pro- 
bring  back  the  yessel ;  and  in  some  Tisions  of  this  section  do  not  extend  to 
bondi^  particularly  in  that  which  is  the  Vice- Admiralty  Courts  abroad.  Th4 
printed  in  the  Appendix  of  Abbott^  the  AMttraliOf  Swa.  480 ;  and  see  pott,  p. 
terms  an  general :  '  to  return  *  without  25,  n.  (g). 

mention  of  a  particular  port    And  it  {z)  The  Gourt  is  inclined  to  put  a 

may  be  questionable  whether  that  may  liberal  eonstruction  upon  the  statute, 

not  be  the  proper  extent  of  the  remedy.  See  The  Idat^  Br.  &  L.  65. 
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the  ship  are  about  to  send  it  upon  a  voyage  against  the  will 
of  the  minority,  the  minority  may  arrest  the  ship  and  have 
it  detained  until  security  is  given  for  its  safe  return  («).  This 
proceeding  is  called  an  action  of  restraint.  The  security 
required  is  a  stipulation  by  the  defendants,  and  sufficient 
sureties  to  pay  the  value  of  the  plaintiff's  shares  in  case  the 
ship  does  not  return.  According  to  the  rule  which  the  Court 
has  always  acted  upon,  the  dissentient  part-owners  are  not 
compelled  to  bear  any  portion  of  the  expenses  of  the  outfit, 
and  are  not  entitled  to  any  share  of  the  profits  of  the  under- 
taking, but  the  ship  sails  wholly  at  the  charge  and  risk  and 
for  the  profit  of  the  others  (t).  The  dissentient  owners  have 
no  means  of  recompense  for  the  ordinary  wear  and  tear  of 
the  ship  during  the  voyage  (u).  Where  security  is  given, 
and  the  ship  is  lost  on  the  voyage,  the  Court  will  order  the 
immediate  payment  of  the  amount  of  the  stipulation  (x). 
The  Admiralty  Court  Act  of  1861  confers  upon  the  Court 


(«)  Ouslen  T.  Helden,  1  Wils.  101. 
A  mortgagee  not  in  possession  cannot 
under  ordinary  circumstances  maintain 
an  action  of  restraint.  The  High- 
lander, 2  W.  Bob.  109.  But  it  might 
be  held  otherwise  where  the  royage  on 
which  the  ship  is  about  to  set  out  is 
of  such  an  exceptional  nature  as  to  be 
likely  to  a£fect  injuriously  the  interests 
of  the  mortgagee.  With  reference  to 
the  question  of  mortgages,  the  Court 
will  look  behind  the  register  to  ascer- 
tain the  real  character  of  the  trans- 
action, and  will  treat  as  a  mortgage 
what  on  the  face  of  it  appears  to  be 
an  absolute  transfer  if  the  parties  in- 
tended it  to  operate  as  a  mortgage. 
The  Innisfallen^  L.  R.  1,  Ad.  72.  See 
Gardner  v.  Cazenove,  1  H.  &  N. 
423  ;  see  post.  Mortgage, 

(i)  See  Abbott  on  Shipping,  cap.  8, 
B.  3,  and  see  The  Peggy,  4  Bob.  804. 
<<  The  bond  contemplates  no  other  ob- 
ject than  the  safe  return  of  the  vessel,  or 
in  default  thereof,  the  payment  of  the 
stipulated  sum.  That  is  the  whole 
extent  of  the  transaction  upon  which 


the  parties  and  the  Court  are  acting  in 
this  [process."  Per  Lord  Stowell,  1 
Hagg.  812.  "A  privation  of  freight^ 
the  firuit  and  crop  of  shipping,  seema 
to  be  an  appropriate  mulct  on  indolent, 
perverse,  or  negligent  part-ownen." 
WiUings  v.  BrighJt,  2  Peters*  Ad.  Bep. 
293.  In  America  it  has  been  held  thai 
until  a  dissentient  part-owner  applies 
to  the  Admiralty  Court  he  is  liable  for 
his  proportion  of  the  expenses  already- 
incurred  in  fitting  the  vessel  out ;  but 
after  he  seeks  the  protection  of  the 
Court  he  is  not  liable  for  any  expenses, 
nor  entitled  to  any  earnings,  Oovld  v. 
StaiUon,  16  Conn.  12. 

(u)  **We  see  no  reason  why  the 
minority  should  not  be  paid  for  the  use 
of  their  property."  Parson's  Maritime 
Law,  b.  8,  c  5,  s.  1. 

{x)  The  Apollo,  1  Hagg.  812.  In 
the  case  of  The  Margaret,  2  Hagg. 
275,  an  application  was  made  to  the 
Court  to  pronounce  a  bond  given  for 
the  safe  return  of  the  ship  to  the  port 
of  Hull  to  be  forfeited.  It  appeared 
that  the  vessel  had  on  her  return  been 
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the  power^  in  suits  between  co-owners  touching  the  possession,  Saleof  ihip. 
employment,  and  earnings  of  any  ship  registered  in  England^ 
to  direct  the  ship  or  any  share  thereof  to  be  sold  (y).  This 
is  a  power  which  the  Court  did  not  before  possess,  and  in  the 
absence  of  judicial  inteipretation  it  is  difficult  to  say  what 
construction  is  to  be  put  upon  the  very  general  words  em* 
ployed.  By  the  laws  of  some  foreign  countries^  in  case  of 
dispute  between  the  several  owners  of  a  ship,  the  majority 
are  allowed  to  sell  the  ship  for  the  general  account ;  but  no 
such  principle  has  been  recognised  by  the  law  of  England, 
and  it  is  presumed  that  it  was  not  the  intention  of  the  Legis- 
lature to  disturb  the  general  rules  which  the  Court  of  Ad- 
miralty has  laid  down  in  cases  of  possession  and  restraint. 
It  was  probably  meant  only  to  enable  the  Court  to  decree  a 
sale  of  the  ship  when  the  owners  were  equally  divided  as  to 
its  employment,  or  where,  owing  to  other  special  circum- 
stances, the  ordinary  principles  upon  which  the  Court  has 
been  accustomed  to  act  could  not  be  applied  with  justice  or 
advantage  {z). 

Until  recently  the  powers  of  the  Court  were  so  limited  Matters  of 
that  it  was  unable  to  enter  into  matters  of  account  Thus  it 
was  without  power  to  ascertain  the  value  of  the  interest  of 
the  respective  suitors  in  actions  between  co-owners;  and  in  all 
cases  where  this  was  not  apparent  the  Court  was  compelled  to 
decline  jurisdiction,  so  that  it  was  sometimes  necessary  that 
application  should  be  made  to  the  Court  of  Chancery  to  inter- 
fere by  injunction  to  restrain  the  sailing  of  a  ship  tiU  the 

driTen  by  strev  of  weather  into  the  When  a  Tessel  is  within  the  protection 
port  of  Plymonth,  where  the  was  ar-  of  the  oonntiy  to  which  she  belongs, 
rested  in  a  suit  of  salrage.  The  Court  she  is  in  her  general  home  ;  and  the 
rejected  the  application  on  the  ground  parties  are  restored,  as  to  any  legal 
that  it  was  premature.  In  the  course  remedies,  to  the  situation  in  which  they 
of  the  judgment  the  Judge  observed —  stood  before  the  departure  of  the  vessel." 
'*The  bond  prescribes  an  obligation  to  (y)  24  Vict,  c  10,  s.  8.  The  pro- 
bring  back  the  yessel ;  and  in  some  yisions  of  this  section  do  not  extend  to 
bondi^  particularly  in  that  which  is  the  Vice- Admiralty  Courts  abroad.  Tlu 
printed  in  the  Appendix  of  Ahboti^  the  Auttraiic^  Swa.  480 ;  and  see  potty  p. 
terms  an  general :  '  to  return '  without  25,  n.  (g), 

mention  of  a  particular  port     Ana  H  {z)  Tiie  Court  is  inclined  to  put  a 

may  be  questiooAble  whether  that  may  liberal  construction  upon  the  statute. 

Mt  be  th«  proper  extent  of  the  remedy.  See  2%e  icioi,  Br.  &  L.  65. 
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the  ship  are  about  to  send  it  upon  a  voyage  against  the  will 
of  the  minority,  the  minority  may  arrest  the  ship  and  have 
it  detained  until  security  is  given  for  its  safe  return  («).  This 
proceeding  is  called  an  action  of  restraint.  The  security 
required  is  a  stipulation  by  the  defendants,  and  sufficient 
sureties  to  pay  the  value  of  the  plaintiff's  shares  in  case  the 
ship  does  not  return.  According  to  the  nde  which  the  Court 
has  always  acted  upon,  the  dissentient  part-owners  are  not 
compelled  to  bear  any  portion  of  the  expenses  of  the  outfit, 
and  are  not  entitled  to  any  share  of  the  profits  of  the  under- 
taking, but  the  ship  sails  wholly  at  the  charge  and  risk  and 
for  the  profit  of  the  others  (t).  The  dissentient  owners  have 
no  means  of  recompense  for  the  ordinary  wear  and  tear  of 
the  ship  during  the  voyage  (u).  Where  security  is  given, 
and  the  ship  is  lost  on  the  voyage,  the  Court  will  order  the 
immediate  payment  of  the  amount  of  the  stipulation  (x). 
The  Admiralty  Court  Act  of  1861  confers  upon  the  Court 


(«)  Otuten  T.  Hehden,  1  Wils.  101. 
A  mortgagee  not  in  possession  cannot 
under  ordinary  oircnmstoDces  maintain 
an  action  of  restraint.  The  High- 
lander, 2  W.  Bob.  109.  Bnt  it  might 
be  held  otherwise  where  the  voyage  on 
which  the  ship  is  about  to  set  out  ifl 
of  such  an  exceptional  nature  as  to  be 
likely  to  affect  injuriously  the  interests 
of  the  mortgagee.  With  reference  to 
the  question  of  mortgages,  the  Court 
will  look  behind  the  register  to  ascer- 
tain the  real  character  of  the  trans- 
action, and  wiU  treat  as  a  mortgage 
what  on  the  face  of  it  appears  to  be 
an  absolute  transfer  if  the  parties  in- 
tended it  to  operate  as  a  mortgage. 
The  Innitfallen,  L,  R.  1,  Ad.  72.  See 
Gardner  v.  Cazenove,  1  H.  &  N, 
423  ;  see  poetf  Mortgage, 

{t)  See  Abbott  on  Shipping,  cap.  8, 
t.  8,  and  see  The  Peggy,  4  Bob.  804. 
'*  The  bond  contemplates  no  other  ob- 
ject than  the  safe  return  of  the  ressel,  or 
in  default  thereof,  the  payment  of  the 
stipulated  sum.  That  is  the  whole 
extent  of  the  transaction  upon  which 


the  parties  and  the  Court  are  acting  in 
this  [process.**  Per  Lord  Stowell,  1 
Hagg.  812.  "A  privation  of  freight^ 
the  fruit  and  crop  of  shippingi  seems 
to  be  an  appropriate  mulct  on  indolait, 
perverse,  or  negligent  part-ownera." 
WiUmgs  v.  BrighJt,  2  Peters*  Ad.  Bep. 
293.  In  America  it  has  been  held  that 
until  a  dissentient  part-owner  applies 
to  the  Admiralty  Court  he  is  liable  for 
his  proportion  of  the  expenses  already- 
incurred  in  fitting  the  vessel  out ;  but 
after  he  seeks  the  protection  of  the 
Court  be  is  not  liable  for  any  expenses, 
nor  entitled  to  any  earnings,  Qwdd  ▼. 
Sianttm,  16  Conn.  12. 

(u)  *'We  see  no  reason  why  the 
minority  should  not  be  paid  for  the  use 
of  their  property.*'  Parson's  Maritime 
Law,  b.  3,  c  5,  s.  1. 

(x)  The  Apollo,  1  Hagg.  812.  In 
the  case  of  7%«  Margaret,  2  Hagg. 
275,  an  application  was  made  to  the 
Court  to  pronounce  a  bond  given  for 
the  safe  return  of  the  ship  to  the  port 
of  HuU  to  be  forfeited.  It  appeared 
that  the  vessel  had  on  her  return  been 
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the  power,  in  suits  between  co-owners  touching  the  possession,  Saleofihip. 
employment,  and  earnings  of  any  ship  registered  in  England^ 
to  direct  the  ship  or  any  share  thereof  to  be  sold  (y).  This 
is  a  power  which  the  Court  did  not  before  possess,  and  in  the 
absence  of  judicial  interpretation  it  is  difficult  to  say  what 
construction  is  to  be  put  upon  the  very  general  words  em- 
ployed. By  the  laws  of  some  foreign  countries^  in  case  of 
dispute  between  the  several  owners  of  a  ship,  the  majority 
are  allowed  to  sell  the  ship  for  the  general  accoimt ;  but  no 
such  principle  has  been  recognised  by  the  law  of  England, 
and  it  is  presumed  that  it  was  not  the  intention  of  the  Legis- 
lature to  disturb  the  general  rules  which  the  Court  of  Ad- 
miralty has  laid  down  in  cases  of  possession  and  restraint. 
It  was  probably  meant  only  to  enable  the  Court  to  decree  a 
sale  of  the  ship  when  the  owners  were  equally  divided  as  to 
its  employment,  or  where,  owing  to  other  special  circum- 
stances^ the  ordinary  principles  upon  which  the  Court  has 
been  accustomed  to  act  could  not  be  applied  with  justice  or 
advantage  (z). 

Until  recently  the  powers  of  the  Court  were  so  limited  Matters  of 
that  it  was  unable  to  enter  into  matters  of  account  Thus  it 
was  without  power  to  ascertain  the  value  of  the  interest  of 
the  respective  suitors  in  actions  between  co-owners;  and  in  all 
cases  where  this  was  not  apparent  the  Court  was  compelled  to 
decline  jurisdiction,  so  that  it  was  sometimes  necessary  that 
application  should  be  made  to  the  Court  of  Chancery  to  inter- 
fere by  injunction  to  restrain  the  sailing  of  a  ship  till  the 


driyen  by  Btress  of  weather  into  the 
port  of  Pljmoath,  where  she  was  ar- 
rested in  a  suit  of  salvage.  The  Court 
rejected  the  application  on  the  ground 
that  it  was  premature.  In  the  course 
of  the  judgment  the  Judge  obseryed — 
**The  bond  prescribes  an  obligation  to 
bring  back  the  ressel;  and  in  some 
bonds^  particularly  in  that  which  is 
printed  in  the  Appendix  of  Abbott,  the 
terms  are  general :  '  to  return  *  without 
mention  of  a  particular  port.  And  it 
may  be  questionable  whether  that  may 
Bot  be  the  pioper  extent  of  the  remedy. 


When  a  yessel  is  within  the  protection 
of  the  country  to  which  she  belongs, 
she  Ib  in  her  general  home ;  and  the 
parties  are  restored,  as  to  any  legal 
remedies,  to  the  situation  in  which  they 
stood  before  the  departure  of  the  vessel." 

(y)  24  Vict  c  10,  s.  8.  The  pro- 
visions of  this  section  do  not  extend  to 
the  Vice- Admiralty  Courts  abroad.  The 
AfutrdHOf  Swa.  480 ;  and  see  poit,  p. 
25,  n.  {g). 

(z)  The  Court  is  inclined  to  put  a 
liberal  construction  upon  the  statute. 
See  The  Jdat^  Br.  &  h.  65. 
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The  mortgagee  takes  the  ship  subject  to  maritime  liens 
for  bottomry,  wages,  salvage,  damage  (ti),  and  to  the  claim  of 
a  master  for  disbursements  (o),  and  subject,  also,  to  any 
possessory  lien  for  work  done  to  the  ship  by  the  orders  of  the 
mortgagor  in  possession  (p).  The  5th  section  of  the  Admi- 
ralty Act,  1861,  confers  no  maritime  lien,  and  a  registered 
mortgagee  takes  precedence  of  a  claim  for  necessaries  made 
under  that  section  (q)  ]  but  the  6th  section  of  the  3  &  4 
Vict.  c.  65,  does  confer  a  maritime  lien  for  necessaries  supplied 
within  that  section  (r). 


been  taken  before  the  bankraptcy,  and 
as  against  an  execution  creditor. 
IHekifuon  ▼.  Kitchen,  8  B.  &  B.  789  ; 
StapUton  T.  HaytMUy  38  L.  J.  Ex.  170. 
By  the  Srd  section  of  the  Merchant 
Shipping  Amendment  Act,  1862,  equi- 
ties may  be  enforced  against  owners 
and  mortgagees  of  ships  in  respect  of 
their  interest  therein,  in  the  same 
manner  as  equities  may  be  enforced 
against  them  in  respect  of  any  other 
personal  property  ;  see  The  Liverpool 
Marine  Credit  Co.  ▼.  Etmter,  L.  £.  4 
£q.  62.  And  the  Court  of  Admiralty 
will,  where  no  prejudice  to  third  par- 
ties can  arise,  take  noUce  of  such  equi- 
ties, and  allow  the  possessors  of  them 
to  intenrene  in  any  suit  for  their  pro- 
tection. The  Catheartf  L.  E.  1  Ad. 
814.    See  Dowthorpe^  2  W.  Rob.  77. 


When  a  mortgagee  is  let  in  to  defend 
a  suit,  his  right  of  defence  is  confined 
to  the  defences  competent  to  the  owner. 
The  Chieftain,  Br.  &  L.  104. 

(»)  ffarmer  t.  Bell,  7  M.  P.  C.  C. 
281;  The  Nymph,  Swa.86;  The  Royal, 
id.  468  ;  and  see  these  Tarious  heads. 

(o)  The  Mary  Anne,  35  L.  J.  Ad.  6. 

ip)  WiUiame  t.  AlUup,  10  G.  B.  N. 
8.  417,  80  L.  J.  G.  P.  353.  But  the 
mortgagee  is  entitled  to  priority  to 
material  men  who  are  not  in  actual 
possession,  and  who  claim  under  the 
10th  sec.  of  the  Ad.  Court  Aot»  1861. 
The  Seia,  L.  B.  1  Ad.  853. 

(q)  The  Pacific,  38  L.  J.  Ad.  120, 
Br,  &L,  2^;  The  Troubadour,  L.  B. 
1  Ad.  802. 

(r)  The  EUaA.  Clark,  82  L.  J.  Ad. 
211. 


wm 


CHAPTER  III. 

BOTTOMRY. 

Bottomry  is  a  contract  by  which,  in  consideration  of  General 
money  advanced  for  the  necessities  of  9  ship  to  enable  it  to  tbe"con- 
proceed  on  a  voyage,  the  keel  or  bottom  of  the  ship,  pars  pro  ^^^^ 
toto,  is  made  liable  for  the  repayment  of  the  money  in  the 
event  of  the  safe  arrival  of  the  ship  at  its  destination.  Not 
only  the  ship,  but  the  freight  and  c€urgo  may  be  the  subject 
of  hypothecation.  When  the  cargo  alone  is  hypothecated, 
the  term  respondentia  is  applied  to  the  contract.  Bespon- 
dentia  bonds  rest  on  the  same  general  principles  as  bottomry 
bonds  on  the  ship,  but  they  are  not  to  be  regarded  as  placed 
precisely  upon  the  same  footing,  because  the  interests  of  the 
owner  of  the  cargo  are  not  always  identical  with  the  in- 
terests of  the  owner  of  the  ship  (a).  It  will,  however,  be 
convenient  to  treat  of  bonds  on  ship,  freight,  and  cargo  under 
one  general  head,  and  to  note,  as  occasion  may  arise,  the 
differences  which  exist  when  one  or  the  other  is  the  subject 
of  hypothecation. 

The  contract  of  hypothecation  has  been  adopted  from  the 
civil  law,  for  to  the  common  law  it  was  unknown  ;  it  does  not 
pass  any  property  in  the  ship;  it  merely  confers  upon  the 
lender  a  claim  against  the  ship,  subject  to  sea  risk,  which 
cannot  be  enforced  except  by  process  in  the  Admiralty 
Court  (6).    The  subject  therefore  is  one  so  peculiarly  within 

(a)  See  Ce^rgOy  tx  SuUcm,  Swa.  510 ;  but  it  Beems  that,  if  the  owner  hypo- 
The  Bdward,  Lush.  66.  thecate  the  ship,  he  may  bind  himself 

(b)  The  master  cannot  render  the  personally :  Willis  ▼.  Palmer^  7  C.  B. 
owner  personally  liable  on  tbe  bond  :  N.  S.  861. 

Siainbank  t  Shepard^  18  C.  B.  418 
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by  the 
owner  or 
master. 


the  cognisance  of  the  Admiralty  Court,  that  it  will  be  neces- 
sary to  treat  of  it  here  at  some  length,  more  especially  as  in 
cases  of  hypothecation  the  question  of  jurisdiction  is  closely 
connected  with  the  validity  of  the  contract,  and  a  suit  of 
bottomry  cannot  be  entertained  unless  all  the  circumstances 
which  are  essential  to  hypothecation  in  the  proper  sense  of 
the  term  are  shown  to  exist  (c). 
Bottomry  The  owner  (d)  or  the  master  may  hypothecate,  but  circum- 
be^ri'en*^  Stances  which  do  not  in  all  cases  restrain  the  power  of  the 
owner  limit  the  authority  of  the  master.  As,  however,  the 
necessity  for  hypothecation  generally  arises  where  the  ship  is 
in  foreign  parts,  bottomry  bonds  are  usually  given  by  the 
master,  and  it  is  concerning  his  authority  that  we  have  prin- 
cipally to  treat  (e). 

For  the  general  interests  of  all  parties  concerned  in  the 
adventure  in  which  the  ship  is  engaged,  and  for  the  protec- 
tion and  preservation  of  their  property,  the  master  may,  in 
cases  of  necessity,  when  he  cannot  communicate  with  the 
owners,  of  his  own  authority,  hypothecate  the  ship,  freight, 
and  cargo  (/)  ;  but  his  authority  to  hypothecate  the  cargo  is 
not  in  all  respects  co-extensive  with  his  authority  to  hypo- 
thecate the  ship  and  freight.  As  the  appointed  agent  of  the 
owner  of  the  ship,  the  master  is  more  closely  identified  with 
his  interests  than  with  the  interests  of  the  owner  of  the 
cargo ;  and  although  under  special  circumstances  the  law 
empowers  the  master  to  act  as  agent  for  the  owner  of  the 
cargo,  it  exercises  extreme  vigilance  to  see  that  this  authority 
is   not  unduly  exercised.      Before    hypothecating  the   ship 


(c)  *'  The  Court  never  decrees  a  sale 
at  the  instance  of  the  bottomry  bond- 
holder until  it  has  satisfied  itself  by 
perusal  of  the  bond  that  it  is  primd 
faeU  Tslid,  that  it  is  duly  executed, 
and  with  maritime  risk."  Per  Br. 
Lushington,  The  India,  82  L.  J.  Ad. 
186 ;  and  see  The  Atlas,  2  Hagg.  48. 

(d)  The  Duke  of  Bedford,  2  Hagg. 
295;  The  Helgoland,  Swa.  493;  The 
Royal  Areh,  ib,  282. 

(e)  "The  contract  is  generally  made, 


not  by  the  owner,  but  by  the  master, 
who  represents  him,  and  not  by  special 
appoiutment  for  that  purpose,  but  only 
by  the  operation  of  law  acting  upon  an 
emergent  and  unproTided  necessity." 
Per  Lord  StoweU,  The  Zodiac,  1  Hagg- 
826. 

(/)  The  Cfratiiudine,  8  Bob.  240; 
The  Bonaparte,  8  M.  P.  0.  C.  459; 
The  Hamburg,  2  M.  P.  a  C.  N.  S. 
290. 
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or  cargo  the  master  should,  in  all  cases  if  practicable,  com- 
municate with  the  owners.  But  this  important  rule  will  be 
more  fully  considered  in  the  subsequent  part  of  this  chapter, 
in  connection  with  the  principle  which  establishes  that  ne- 
cessity is  the  indispensable  condition  of  valid  bottomry  ((/). 
Here  it  is  only  necessary  to  say,  that  where  a  bottomry  bond 
entered  into  by  the  master  is  impeached,  the  Court  in  all 
cases  looks  to  him  to  justify  his  own  trana^xjtion,  and  it  is 
therefore  proper  for  him  on  all  occasions  to  take  what  steps 
he  can  to  render  the  fairness  of  the  transaction  apparent  Qi), 
If  there  is  an  agent  of  the  ship  at  the  port  where  the 
supplies  are  needed,  it  is  the  duty  of  the  master  to  endeavour 
to  obtain  money  from  him  before  taking  an  advance  on 
bottomry  from  the  consignees  of  the  cargo  or  any  other 
person  (i). 

As  a  general  rule,  any  person  acting  as  master, — any 
person  who  is  in  the  visible  exercise  of  the  command  of 
the  ship,  may  borrow  money  upon  bottomry  (k).  It  is  not 
indispensable  that  he  should  have  been  appointed  to  the 
command  by  the  owners,  or  that  he  should  be  the  regis- 
tered master ;  a  bond  may  be  given  by  a  master  appointed 
by  an  agent  of  the  owner,  and  by  a  master  appointed,  as  a 
measure  of  necessity,  by  the  consignees  of  the  cargo  (I), 
Persons  advancing  money  on  the  ship  may  take  a  bottomry 
bond  from  the  master  they  have  themselves  appointed,  but 


(g)  See  post,  pp.  88—43. 

(A)  The  Faithful,  81  L.  J.  Ad.  81. 
Bat  lee  The  Olivier,  LtibH.  487.  Where 
it  is  pncticftble,  the  master  should  con- 
sult Lloyds'  agent  at  a  foreign  port: 
The  Lord  Cochrane,  4  No.  Ca.  172. 
It  is  generally  expedient  that  the 
master  should  advertise  before  taking 
an  adyanoe  on  bottomry :  The  Laurel, 
5  N.  E.  219,  Br.  &  L.  317. 

<t)  The  NeUon,  1  Hagg.  169;  The 
Faithful,  81  L.  J.  Ad.  81. 

H)  Per  Lord  Stowell ;  The  Jane,  1 
]>ods.  464;  and  see  the  judgment  of 
Sir  C.  Bobinson  in  the  Kennersley 
Cagtle,  8  Hagg.  7 ;  and  the  judgment 


of  Sir  John  NichoU  in  The  Ordia;  8 
Hagg.  81.  See  also  The  Dunvegan 
Castle,  3  Hagg.  381 ;  and  Parmeter  y. 
Todhunter,  1  Camp.  641.  In  The  Mary 
Ann,  L.B.  1  Ad.  13,  the  master  sailed 
without  the  certificate  of  registry;  it 
was  held  that  a  bottomry  bond  granted 
by  him  was  valid. 

ij)  The  Alexander,  1  Doda.  278 ;  The 
Kennersley  Castle,  3  Hagg.  1.  And 
see  the  obsenrations  made  in  the  judg- 
ment  in  this  ease  concerning  hypotheca- 
tion by  a  master  appointed  by  an  under- 
writer's agent ;  and  see  The  Zodiac,  1 
Hagg.  820;  The  Cynthia,  16Jur.  748. 
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the  Court  will  watch  such  transactions  very  narrowly,  and  be 
on  its  guard  against  any  danger  of  possible  collusion  ('in).  The 
master  may  hypothecate  the  ship  during  a  voyage  in  order  to 
procure  funds  for  necessary  repairs  and  supplies  (n) ;  or  when 
the  ship  is  at  a  foreign  port  he  may  raise  money  on  bottomry 
to  enable  him  to  bring  her  home.  He  is  not,  however, 
clothed  with  general  authority  to  give  a  bond  for  a  new 
voyage,  and  it  seems  he  cannot  raise  money  by  hypothecation 
to  enable  the  ship  to  complete  a  voyage  in  which  her  owners 
have  not  given  him  express  or  implied  authority  to  engage  (o). 
But  hypothecation  by  the  master  may  be  valid  if  it  take 
place  when  the  ship  is  engaged  on  an  adventure,  within  the 
intention  of  the  owners,  although  the  adventure  may  include 
more  voyages  than  one  (p).  Where  necessity  exists,  the 
master  may  take  up  a  second  or  a  third  bond  of  bottomry, 
and  unless  the  case  be  connected  with  fraud,  the  Court  will 
not  interfere  to  prevent  him  from  using  his  utmost  exertions 
for  the  completion  of  the  enterprise  on  which  the  ship  |  is 
engaged  (g).  The  owner  may  give  a  bottomry  bond  on  his 
ship  for  a  new  voyage,  if  at  the  time  the  bond  is  given,  she  is 
lying  in  a  foreign  port,  but  not  if  she  is  lying  in  a  British 
port,  and  what  the  owner  may  do  it  seems  the  master  by  his 
express  authority  may  do  (r). 
Can  be  In  all  cases  it  is  on  the  necessity  of  obtaining  what  is 

to7)roy?de   absolutely  required  for  the  ship  or  cargo  that  the  contract  is 

(m)  Per  Lord   Stowell ;    The  Alex-  between  the  owner  and  tbe  mortgagee, 

ander,  1  Dods.  281.     ^t  The  Rubicon^  and  in  fraud  of  the  mortgagee:  The 

3  Hagg.  9;  The  Tartar,  1  Hagg.  1.  Mary  Ann,  L.  B.  1  Ad.  IS. 

(n)  MeneUme  v.   Gibbons,  3  T.  R.  {p)  The  Mary  Ann,  10  Jnr.  258. 

267;  The  Heney,  3  Hagg.  404;  The  {q)  The  Armadillo,  1  W.  Rob.  264. 

Prince  of  Saxe  Coburg,  3  Hagg.  387;  (r)  The  Royal  Arch,  Swa.  276  ;  The 

The  Boddington\  2  Hagg.  423;  Bm-  Helgoland,  Swa.  491;  The  Oriental, 

eon  T.  Duncan,  3  Ex.  644.  3  W.  Rob.  248,   7  M.  P.  C.  G.  398 ; 

(o)  The  Royal  Arch,  Swa.  276;  The  The  Jenny,  2  W.  Rob.  5  ;  WiUis  r. 

Mary  Ann,   10  Jnr.  255.     As  to  the  Palmer,  7  C.  B.  N.  S.  341.    The  con- 

ontward  and  homeward  voyage,  see  the  sent  of  a  managing  part  owner  to  a 

judgment  in  The  Bdmond,  Lush.  62.  '  bond  binds  his  co-owners  :  The  Royal 

The  master  may  grant  a  valid  bottomry  Arch.     Where  the    owner   gives    the 

bond  when  the  ship  is  engaged  on  a  bond  the  concurrence  of  the  master  is 

voyage  on  which  slie  has  been  sent  by  not    necessary  ;   The   Duke    of  Btd- 

the  owner,  contrary  to  an  engagement  ford,  2  Hagg.  294. 
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based.     It  is  necessity  alone  that  supports  bottomry  bonds,  for  **>e  ne- 
the  absence  of  necessity  is  their  undoing  (s) ;  but  in  cases  the  ship 


or 


where   the  general  necessity   is  clear,  the  Coui-t  will  not^^"^^ 
minutely  examine  into  the  particulars  of  repairs,  or  rigidly 
LDvestigate  small  items  of  expenditure  (t). 

Recourse  may  be  had  to  bottomry  in  order  to  procure  The  neces- 
supplies  for  the  subsistence  of  passengers  on  board,  or  for  Jj^V^  ®^  **** 
the  subsistence  of  the  crew  during  detention  (u),  or  to  pay 
the  wages  of  the  crew,  if  due  at  the  time  the  bond  is  given ; 
but  if  the  wages  are  not  due  till  the  completion  of  the  voyage, 
they  cannot  form  the  subject  of  bottomry  (x).  Even  the 
master's  wages  will  be  allowed  as  an  item  in  a  bottomry  bond, 
if  his  wages  become  payable  in  consequence  of  ill  health 
compelling  him  to  leave  his  ship  abroad  (y).  A  resusonable 
sum  for  commission  to  a  British  consul,  who  had  advanced 
money  for  the  necessary  disbursements  of  a  ship  at  a  foreign 
port,  and  rendered  important  service  to  the  ship  in  time  of 
great  difficulty,  has  been  held  to  be  an  allowable  item  (z). 
The  insurance  of  ship  and  freight  is  not  a  matter  of  necessity, 
and  the  master  cannot  raise  money  on  bottomry  to  pay  the 
premiums  of  such  insurance  (a). 

It  is  a  general  principle  that  only  those  advances  may  Liabilities 
become  the  subject  of  bottomry,  which  are  made  for  the  ship,  J^^^^f  "^ 
or  cargo  on  board,  during  the  adventure  on  which  the  ship  is  prior 
engaged  at  the  time  of  the  granting  of  the  bond  (i). 


Toyage. 


(«)  Per  Lord  Stowell.  The  Loi*d 
Nelson,  1  Hagg.  169;  The  Prince  of 
8axe  Cobourg,  8  M.  P.  C.C.I;  The  Re- 
liance, 3  Hagg.  74. 

(t)  The  Royal  Arch,  Swa.  270  ;  The 
Caljfpeo,  8  Hagg.  162  ;  The  Armadillo, 
1  W.  Rob.  265. 

(tt)  The  Cognac,  2  Hagg.  893. 

{x)  The  Cognac,  2  Hagg.  393. 

(y)  The  Rajah  of  Cochin,  Swa.  473  ; 
The  Salacia,  32  L.  J.  Ad.  41. 

(?)  The  Zodiac,  1  Hagg.  320.  In 
this  ease  a  donbi  is  suggested  whether 
the  consal  coald  himself  have  taken  the 
bond.  On  this  point  see  The  Gauntlet, 
3  W.  Bob.  82.  It  is  the  general  mie 
to  allow  no  mor«  than  24  per  cent. 


commission  on  cash  advances.  If  an 
item  covered  by  the  bond  consists  of 
commission  charged  at  a  higher  rate, 
the  Court,  in  the  absence  of  special  cir- 
cumstances,  will  order  the  amount  of 
commission  to  be  reduced.  But  upon 
all  questions  of  this  kind  great  trust  is 
reposed  in  the  practical  knowledge  of 
the  registrar  and  merchants :  The 
Glenmanna,  Lush.  123 ;  The  Huntley, 
Lush.  24.  An  excessiTC  charge  for 
commission  may  be  a  reason  for  im- 
peaching a  bottomry  bond,  on  the 
ground  of  fraud :  The  Laurel,  5  N.  R. 
219,  Br.  &  L.  191. 

(a)  Tlie  Serafina,  Br.  &  L  277. 

(6)  It  may  be  stated  generally  tbat 

n  2 


36 


THE  JUKISDICTION  OP  THE  COURT. 


Liabilit'es 
for  which 
the  ship 
may  be 
arrested 
abroad. 


A  master  may  grant  a  bottomry  bond  in  order  to  take  up 
money  to  pay  off  a  prior  bond  granted  during  the  same 
voyage,  but  he  cannot  resort  to  such  means  to  raise  funds  to 
discharge  a  claim  arising  on  a  bond  granted  during  a  previous 
voyage  (b).  As  a  general  rule  a  debt  due  for  general  average 
contribution  on  the  outward  cargo,  and  other  charges  on  the 
outward  cargo,  even  though  they  constitute  a  debt  due  &om 
the  owner  of  the  ship,  cannot  form  the  subject  of  a  bottomry 
bond  granted  by  the  master  on  the  ship  for  the  homeward 
voyage,  but  the  expenses  of  unloading  the  outward  cargo 
may  be  covered  by  a  bottomry  bond  if  the  master  has  no 
other  means  of  defraying  them,  because  the  unloading  of  the 
outward  cargo  is  necessary  to  enable  the  ship  to  earn  freight 
on  the  voyage  homeward  (c). 

The  ship  cannot  be  hypothecated  for  a  personal  debt  of 
the  master,  not  even  if  it  is  necessary  for  him  to  resort  to 
such  a  measure  in  order  to  free  himself  from  arrest  (cQ;  but 
the  circumstance  that  the  ship  is  detained  for  debt  at  a 
foreign  port,  will  in  some  cases  justify  the  master  hypothe- 
cating to  defray  expenses,  to  meet  which  he  would  have  no 
authority  to  raise  money  on  bottomry,  if  the  ship  were  not 
liable  to  be  arrested  for  them.  Thus,  as  we  have  seen,  a 
debt  due  for  damage  to  the  outward  cargo  is  not,  as  a  general 
rule,  a  sufficient  foundation  for  a  bottomry  bond  on  the  ship 
on  the  voyage  homeward;  yet  if  the  ship  is  by  the  law  of  the 


all  the  charges  inearred  in  the  port 
where  the  bond  is  given  in  respect  of 
the  ship  or  crew,  from  the  time  she 
entered  port,  being  necessary  charges 
to  enable  the  ship  to  proceed  on  her 
Toyage,  and  being  charges  for  which 
the  owner  or  master  is  liable,  are  ex- 
penses to  deiray  which  a  master  may 
raise  money  on  bottomry;  The  Ed' 
mond,  Lnsh. .  58,  211 ;  T^  Prince 
George,  4  H.  P.  C.  0.  25. 

(h)  The  Toivo,  1  Spk.  185;  Dobton 
T.  LyaU,  8  Jnr.  969  ;  bnt  see  The 
Jacoby  4  Bob.  245,  where,  nnder  pe- 
culiar drcnmstances,  the  freight  of  a 
sabseqnent  Toyage  was  held  liable  t)  be 


attached  for  payment  of  a  bottomry 
bond  entered  into  on  a  preceding 
Toyage. 

(c)  The  Edmond,  Lnsh.  58,  211; 
The  Prince  George^  4  M,  P.  C.  C.  21. 
We  have  seen  that  the  owner  may  raise 
money  on  bottomry  to  enable  his  ship 
to  sail  from  a  foreign  port  on  a  new 
voyage.  See  suprOf  p.  34  ;  The  Boyal 
Archy  Swa.  276;  The  Helgoland^  Swa. 
491. 

(d)  The  Prince  George,  4  H.  P. 
0.  C.  21 ;  The  Augusta,  1  Dods.  288 ; 
Dobson  T.  LyaU,  8  Jar.  969.  See  The 
James  Seddon,  L.  R.  1  Ad.  62. 
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port,  Tvhere  the  bond  is  given,  liable  to  be  arrested  and 
detained  till  the  debt  is  paid,  the  master  may  raise  money 
by  hypothecation  to  discharge  the  debt  (e).  In  a  case  where 
a  master  bottomried  a  ship  at  a  foreign  port  to  raise  money 
to  pay  off  a  debt  for  general  average  contribution,  the  Court, 
although  it  pronounced  against  the  bond,  intimated  that  it 
might  have  arrived  at  a  different  conclusion,  had  it  been  shown 
that  by  the  law  of  the .  place  where  the  bond  was  given,  the 
ship  was  liable  to  be  arrested  for  the  debt  (/).  But  it  is 
not  every  debt  for  which  a  ship  is  liable,  to  be  detained  in  a 
foreign  port,  that  may  become  the  subject  of  bottomry  (gr). 
However  great  the  apparent  necessity  to  procure  the  re- 
lease of  the  ship,  the  master  is  not  clothed  with  authority 
to  hypothecate  her,  except  to  discharge  debts  incurred  in 
some  way  or  other  in  respect  of  the  voyage  on  which  she 
is  engaged  (h).  Thus  the  Court  will  not  uphold  a  bottomry 
bond  given  by  a  master  to  release  his  vessel  fh)m  arrest  on 


(«)  The  Edmond,  Lush.  57,  211 ; 
The  Prince  George,  i  M.  P.  G.  0.  21, 
see  poet,  p.  40. 

(/)  The  North  Star,  Lnali.  45. 

{ff)  There  i*  a.  passage  in  the  jadg- 
ment  deliyered  by  Lord  Campbell,  in 
the  Judicial   Committee  of  the  Privy 
Council,    in  the  case  of  The  Prince 
George,  4  M.  P.  C.  0.  25,   which  ap- 
pears to  support  the  proposition  that  a 
Bhip  at  a  foreign  port  may  be  bottomried 
to  raise  money  to  discharge  any  debt  for 
which,  by  the  law  of  the  port,  she  is 
liable  to  be  arrested  and  sold.      The 
passage  is  as  follows :  *'  If  it  had  been 
proved  that  the  law  of  New  York  gave 
the  lien  upon  the  ship,  as  saggested, 
we    should   have   thought^    upon  the 
general  principle,  that  where  the  master 
cannot  in  any  other  way  raise  money 
which  is  indispensably    necessary   to 
enable  the  ship  to  continue  her  voyage, 
he  may   hypothecate   the    ship;  thle 
power  would  extend  to  a  cote  where  the 
$hip  might  be  arretted  and  eold  for  a 
demand  for  which  the  owner  would  be 
liable.    It  seems  immaterial  whether 


the  neoessity  for  funds  arises  from  such 
a  demand,  or  to  pay  for  stores  or  port 
duties.*'  However,  in  the  very  clear 
and  comprehensive  judgment  deli- 
vered in  the  case  of  The  Oemanli  (7  No. 
Ca.  827),  Dr.  Lushington  expressed 
an  opinion  that  this  passage  in  Lord 
Gampbeirs  judgment  was  not  intended 
to  bear  so  extended  a  meaning  as  the 
words  used  would  seem  to  imply. 

(A)  Where  a  vessel  proceeds  on  an 
outward  voyage  to  a  port  where  she  has 
to  take  in  a  homeward  cai^o,  it  seems, 
for  the  purposes  of  bottomry,  the  out- 
ward and  homeward  passage  is  to  be 
considered  as  one  voyage.     See  the  oY> 
servations  of  Dr.  Lushington  in  The  Ed- 
mond,  Lush,  65.     See  Green  v.  Briggs, 
6  Hare,  895.     In  one  case,  where  a 
Tessel  was  engaged  in  an  adventure  iu  - 
foreign  parts,  and  in  the  course  of  the  ad- 
venture repairs  became  necessary  before 
commencing  a  particular  voyage,  which 
formed  part  of  the  adventure,  a  lx>nd 
to  meet  the  expenses  given  after  the 
completion  of  that  voyage  was  held  valid : 
rA«  if  ary  iinn,10Jur.25d;  4NaCa.376. 
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account  of  debts  owing  by  the  owner  anterior  to  the  voyage 
in  which  the  vessel  was  engaged,  or  incuiTed  on  account  of 
other  ships  (i). 
The  neoes-       Necessity  similar  to  that  which  confers  authority  upon  the 
Bitiesof  the  master  to  bottomiy  the  ship,  empowers  him  to  bottomry  the 
freight  and  cargo  (k).    But  it  is  only  the  necessity  of  the 
cargo  which  warrants  him  in  hypothecating  the  cargo.     To 
save  the  owners  of  the  cargo  from  loss,  the   master   may 
bottomry  the  cargo  in  order  to  provide  for  its  safe  convey- 
ance or  to  prevent  it  from  perishing.,  and  although  the  cargo 
may  be  bottomried  for  the  repairs  of  the  ship,  this  can  only 
be  done  when  such  repairs  produce  a  prospect  of  benefit  to 
the  cargo  (Z).     Where  a  vessel  stranded  on  a  foreign  coast  is 
unable  to  proceed,  and  the  cargo  is  under  arrest  for  salvage, 
a  respondentia  bond  may  be  given  to  raise  money  to  release, 
trans-ship,  and  send  on  the  cargo  (m).     But  a  commission  on 
freight  in  respect  of  the  vessel  chartered  to  trans-ship,  will  not 
be  allowed  as  an  item  in  a  bond  on  cargo,  because  it  is  pro- 
perly a  charge  on  the  owner  of  the  vessel  which  earns  the 
freight.     For  a  similar  reason,  where  the  ship  is  condemned 
and  the  cargo  trans-shipped  at  a  foreign  port,  the  expenses  of 
the  master's  passage  home  cannot  be  made  the  subject  of  a 
bottomry  bond  on  the  cargo  (n).     Under  no  circumstances 
can  the  master  have  any  authority  to  hypothecate  the  cargo 
until  it  has  been  put  on  board  of  his  vessel  (o). 
S*n€^c^Hy     ^^  render  a  bottomry  bond  valid  the  necessity  must  be 
for  resort-   twofold :  not  Only  must  there  be,  as  we  have  seen,  a  necessity 
security  of  ^^^  obtaining  supplies  in  order  to  prosecute  the  voyage,  but 
bottomry,    also  a  necessity  for  raising  the    money   by  hypothecation 


(t)  The  Omavli,  3  W.  Rob.  198, 
7  No.  Ca.  322 ;  The  Lockid,  2  W. 
Rob.  84;  The  Edmond,  Lush.  57. 
See  TJi£  Mary  Ann,  10  Jur.  253,  4 
No.  Ga.  876;  TheLaurel,  83  L.  J.  17  ; 
see  supra,  p.  36,  n.  (6). 

{Jc)  The  Dowthoi^e,  2  W.  Rob.  78. 

{1}  The  Oi^atitudine,  3  W.  Rob.  240. 

(m)  Cargo  ex  Sultan,  Swa.  508; 
The  Glenmanna,  1  Lush.   115.     Bat 


tbe  master  ordinarily  is  nnder  no  obli- 
gation to  trans-ship  the  cargo ;  his  first 
doty  is  to  carry  his  cargo  to  its  destina- 
tion in  the  same  bottom,  unless  nnder 
the  greatest  difficalty,  Br.  &  L.  272. 

(fi)  The  GUnmanna,  1  Lush.  115. 
But  see  The  Cargo  ex  OcUam,  2  M.  P. 
C.  C.  N.  S.  216,  Br.  &  L.  167. 

(o)  The  JoncUhan  Ooodhue,  Swa. 
355. 
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arising  from  the  impossibility  of  obtaining  it  in  any  otiier 

way.     It  is  the  vital  principle  of  bottomry  bonds  that  they 

shall  have  been  taken^  where  the  owner  was  known  to  have 

no  credit;  no  resources  for  obtaining  necessaiy  supplies  (p). 

The  case  of  necessity^  which  is  the  foundation  of  a  bottomry 

bond,  does  not  arise  where  there  is  credit  existing  on  which 

money  can  be  obtained  without  resorting  to  the  real  security  of 

the  ship  (5).     Therefore  a  bottomry  bond  cannot  ordinarily 

be  given  to  a  person  who  is  indebted  to  the  owners  in  respect 

of  the  ship,  because  if  the  debtor  is  in  a  position  to  advance 

money  for  supplies,  he  is  in  a  position  to  pay  his  debt,  and 

the  payment  of  the  debt  might  have  obviated  the  necessity 

for  hypothecation  (r).     Nor  can  a  bottomry  bond  be  valid,  Bondeannot 

unless  at  the  time  the  money  is  advanced  security  on  the  ^iJ^^^^ 

ship  is  contemplated,  for  there  cannot  be  any  necessity  to  on  penonai 

hypothecate  to  procure  advances  which  have  been  obtained  "^'^  '* 

without  hypothecation  ;  and  it  has  been  observed  that  if  the 

parties  lending  think  proper  to  rely  on  the  personal  security 

of  those  to  whom  their  money  is  advanced  they  must  abide 

the  consequences  (a).    The  bond  cannot  be  carried  back  to 

cover  money  which  before  has  been  advanced  on  personal 

credit.     It  is  not,  however,  necessary  that  there  should  be  an 

express  stipulation  for  a  bond  at  the  time  the  advances  are 

made,  it  is  sufficient  if  it  appeal*  that  the  parties  originally 


(p)  Per  Lord  Stowell;  The  Nelson^ 

1  Hiigg- 175.  See  The  Heney,  8  Hagg. 
404;  3  M.  P.  C.  C.  79;  The  Eliza,  1 
M.  P,  C.  C.  6;  The  Prince  of  Saxe 
Cobvarg,  3  Hagg.  893 ;  The  Dunvegan 
CatOe,  8  Hagg.  831. 

iq)  Per  Lard   Stowell:  The  Hero, 

2  Doda.  189. 

(r)  The  ffehe,  2  W.  Rob.  146 ;  10 
Jar.  227;  4  No.  Oa.  861. 

{»)  See  the  judgment  of  Lord  Stowell 
m  The  Bero,  2  DodB.  147;  The 
^tt^nufOfe  1  Dods.  287;  The  Sydney, 
2  Doda.  7.  In  The  Hertey  (8  Hagg. 
412),  Sir  John  Kioholl  obeerred  that 
funds  adTanoed  before  a  bottomry  bond 
was  contemplated  must  be  considered 


as  advanced  on  the  credit  of  the  owners 
or  master.  But  see  Hie  Laurel,  Br.  & 
L.  191,  88  L.  J.  Ad.  17,  where  a  bond 
executed  subsequently  to  the  advances 
was  held  valid.  If  A.  has  advanced  mo- 
ney or  incurred  responsibility  for  the  ship 
on  personal  credit^  he  cannot  convert  the 
debt  into  a  bottomry  transaction ;  but 
if  the  money  has  been  advanced  by  B. 
on  personal  credit,  it  seems  that  a  bot- 
tomry bond  may  be  given  to  A.  in  order 
to  raise  money  in  case  of  necessity  to 
pay  the  debt  due  to  B.  See  the  obser- 
vations made  by  Dr.  Lushington,  in  the 
course  of  the  argument  and  in  delivering 
judgment,  in  the  case  of  The  Hebe,  4 
No.  Ca.  861. 
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intended  the  loan  to  be  on  the  credit  of  the  ship  {t).  Where 
a  transaction  is  based  on  personal  credit  a  lien  existing  by 
the  law  of  the  place  where  the  ship  is,  for  the  money  advanced, 
is  not  in  itself  sufficient  to  convert  the  loan  into  a  bottonary 
transaction,  but  the  existence  of  such  a  lien  on  the  ship  is  in 
all  cases  material  evidence  to  support  an  allegation  that  it 
was  on  the  credit  of  the  ship  that  the  advances  were  origi- 
nally made  (u).  The  Court  will  consider  the  circumstances 
of  each  transaction  in  order  to  ascertain  its  real  nature,  and 
where  it  is  exceedingly  improbable  that  the  loan  should  have 
been  on  pei'sonal  credit,  very  slight  evidence  will  be  sufficient  to 
raise  the  inference  that  bottomry  was  contemplated  (x).  The 
Court  always  inclines  to  regard  the  substantial  justice  of  the 
case,  and  it  will  not,  where  it  Ls  clear  that  the  bulk  of  the 
money  for  which  the  bond  was  given  was  advanced  on  the 
credit  of  the  ship,  be  astute  to  inquire  concerning  trifling 
items  included  in  the  bond  which  were  advanced  before  it 
was  given  (y). 
But  the  The  rule  which  imperatively  requires  that  the  transaction 

take^eoi-     shall  not  be  based  on  the  personal  security  of  the  borrower. 


(t)  The  Trident,  1  W.  Rob.  84  ;  The 
Bero,  2  Doda.  147;  The  Laurel^  S3 
L.  J.  Ad.  17. 

.  (u)  The  Laurel,  Br.  &  L.  191 ;  The 
Vibilia,  1  W.  Rob.  1.  The  Conrt  is 
generally  iaclined  to  assume  the  existence 
of  a  law  in  foreign  parts  granting  a  lien, 
unless  contradicted  by  plea.  The  Laurel. 
Bnt  where  the  question  of  the  existence 
of  snch  a  law  is  raised  on  the  pleadings, 
it  must  be  proved.  The  North  Star, 
Lush.  51 ;  The  Pnnce  Qeorge,  i  M.  P. 
C.  C.  26. 

{x)  The  Gauntlet,  8  W.  Bob.  82. 
In  this  case  a  vessel  was  carried  into  a 
foreign  port  by  a  mutbous  crew,  with 
the  master  dispossessed  and  in  irons. 
A  person  was  employed  by  the  British 
Vice-Consul  to  investigate  the  circum- 
stances, and  in  consequence  of  the  in- 
quiry  the  master  was  re-invested  in 
command.  It  did  not  appear  that  any 
mention  had  been  made  of  a  bottomry 


bond  at  the  outset  of  the  inquiry,  and 
just  as  the  vessel  was  about' to  sail  the 
master,  to  prevent  her  threatened  de- 
tention, gave  a  bottomry  bond  to  cover 
the  expenses  occasioned  by  the  inquiry. 
The  Court  pronounced  in  favour  of  the 
bond.  See  The  Jane,  1  Doda.  466,- 
The  Kemnerdey  Cattle,  8  Hagg.  4. 

(y)  The  Vmiui,  1  W.  Rob.  1 ;  n« 
Trident,  1  W.  Bob.  84.  In  the  latter 
case  Dr.  Lushington  observed:  ''As 
far  as  my  experience  goes,  there  have 
been  but  few  instances  of  bottomry 
transactions,  in  which  some  of  the  ad- 
vances have  not  been  made,  in  the  first 
instance,  without  any  stipulation  that  a 
bond  should  be  given.  If  it  were  not 
so,  the  gr^test  possible  inconvenience 
would  arise.  What  would  be  the  situa- 
tion of  the  commerce  of  Great  Britain, 
if  in  every  individual  instance,  before  an 
advance  could  be  made  to  the  amount 
of  %l,  or  10^.  for  expenses  to  be  paid 
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must  not  be  underBtood  to  prevent  the  lender  who  hasl*t«»l 
advanced  money  on  the  ship  from  availing  himself  of  any 
collateral  security  he  may  be  able  to  obtain.  Bills  of  ex- 
change may  be  taken  as  a  collateral  security.  It  is  a  common 
practice  in  transactions  of  bottomry  for  the  lender  to  require 
the  security  of  a  bill  of  exchange  in  addition  to  the  bond. 
In  such  cases  the  rule  is  to  present  the  bill  of  exchange  in  the 
first  instance,  and  if  there  is  reason  to  believe  that  it  will  be 
paid^  the  bond  is  not  put  in  suit.  This  rule  is  not  inconsis- 
tent with  the  suggestion  that  the  bond  of  bottomry  is  the 
original  and  primary  security ;  for  when  the  expression  is 
used  that  a  bond  is  the  primary,  and  a  biU  of  exchange  a 
collateral  security,  it  only  means  that  the  transaction  is 
originally  a  transaction  of  bottomry,  and  the  bill  of  exchange 
is  given  as  an  additional  and  more  negotiable  security  {z). 
It  has  been  held  by  the  American  courts  that  a  bill  of 
exchange  in  such  case  is  not  an  independent  security  payable 
at  all  events,  it  is  collateral  to  the  bond  and  is  subject  to  the 
same  contingencies  (a). 

On  an  inquiry  into  the  necessity  of  the  act  of  bottomry  in 
cases  where  the  bond  is  given  by  the  master,  the  locality  of 
the  ship  and  the  owner's  residence  are  often  most  material, 
although  it  is  not  to  be  supposed  that  the  authority  of  the  The  master 
master   to   hypothecate   is   circumscribed   by   geographical  ™^ti^h*e^ 
limits.     The  master  may  hypothecate  the  ship  and  cargo  ^™™^^^' 
though  lying  in  a  port  in  the  same  country  in  which  the  owner, 
owner  resides,  provided  he  has  no  means  of  communicating 
with  him  (6).    And  there  is  nothing  absolutely  to  prevent 


instanter,  it  ahould  be  said,  *  No,  I  will 
Dot  adyanoe  1«.  except  en  the  promise 
of  a  bottomry  bond.'  If  this  Court  were 
to  disallow  the  advances  so  made  to  be 
indaded  in  the  bond,  great  detriment, 
I  apprehend,  wonld  be  occasioned  to  the 
commerce  of  the  conntry.*'  And  see 
The  Royal  Arch,  Swa.  269. 

(f)  Quoted  from  the  judgment  of  Dr. 
IfUshington  in  the  case  of  The  Ariadne^ 
1  W.  Bob.  421.  See  ThtJane,  1  Dods. 
466 ;  Th6  Ematieipation,  1  W.  Rob. 


129  ;  The  St.  Catherine,  8  Hagg.  251 ; 
The  Tartar,  1  Hagg.  1 ;  The  Nelson,  1 
Hagg.  179.  In  this  case  a  bottomry 
bond  endorsed  "  as  a  collateral  security 
for  bills  of  exchange  *'  was  held  yalid. 

(a)  The  HurUer,  Ware,  251.  As  to 
the  practice  in  England,  see  the  obser- 
▼ations  of  Dr.  Lnshington  in  the  case  of 
The  Lord  Cochrane,  8  Jur.  714,  8 
No.  Ca.  172,  and  see  Slainbank  y. 
Shepard,  18  C,  B.  418. 

(6)  La  YMohel,  1  Dods.  273.     In 
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the  master  of  a  British  vessel  granting  a  bond  on  the  ship 
and  cargo  when  the  ship  is  lying  at  a  port  in  this  country  (c). 
But  the  rule  which  requires  the  master  to  ascertain,  before 
resorting  to  hypothecation,  that  the  supplies  of  which  his 
ship  is  in  need  cannot  be  procured  on  personal  credit,  renders 
it  absolutely  imperative  upon  him,  wherever  it  is  reasonably 
practicable,  to  communicate  with  the  owners  {d).     The  au- 
thority of  the  master  to  take  up  money   on  bottomry   is 
founded  on  necessity  alone ;  and  the  concurrence  of  the  owner 
is  generally  important  evidence  of  the  existence  of  necessity, 
because  if  the  owner  could  have  provided  supplies  in  any 
other  way,  it  is  not  likely  that  he  would  have  given  his  con- 
sent to  the  hypothecation  of  his  ship  (e)  :  on  the  other  hand, 
when  the  master  might  have  communicated  with  the  owner 
and  has  not  done  so,  the  Court  will  naturally  entertain  a 
doubt  of  the  existence  of  the  necessitous  circumstances  essen- 
tial to  valid  bottomry  (/).     When  the  cargo  is  hypothecated 
the  rule  is  most  stringently  applied ;  it  is  incumbent  upon 
the  master  before  hypothecating  cargo  to  communicate,  not 
only  with  the  owners  of  the  ship,  but  with  the  owners  of  the 
cargo,  wherever  such  communication  is  practicable  (gr).     But 


reUtioD  to  tbe  rights  and  remedies  of 
pei'soDB  hai^Dg  claims  for  repairs  done  or 
supplies  famished  to  or  for  ships,  every 
port  within  the  United  Kingdom,  the 
Islands  of  Man,  Guernsey,  Jersey,  Alder- 
ney,  and  Sark,  and  the  Islands  adjacent 
to  any  of  them,  bemg  part  of  the 
dominions  of  Her  Majesty,  is  to  be 
deemed  a  home  port.  The  Mercantile 
Law  Amendment  Act,  1856,  s.  8. 

(c)  The  Trident,  1  W.  Rob.  29.  See 
The  Barbara,  4  Rob.  1 ;  The  Loehiel, 
2  W.  Rob.  84.  See  AHhurY.  Barton, 
6  M.  &  W.  188. 

{d)  Where  it  is  possible,  the  master 
shonld  ID  all  cases  inform  the  owner 
expressly  that  hypothecation  is  oontem- 
pUted.  The  Olivier,  Lush.  488  ;  The 
Oriental,  7  M.  P.  G.  C.  898.  Bat  see 
The  B(maparte,  8  M.  P.  C.  G.  488. 


(e)  See  the  judgment  of  Dr.  Lashing- 
ton  in  The  Boydl  Arch,  Swa.  209. 

(/)  TheFaithftd,  81  L.  J.  82 ;  n« 
Bonaparte,  8  M.  P.  G.  0.  483  ;  The 
Boy aZ  Arch,  Swa.  275, 

(g)  ''That  if  ifi  an  nniyersal  rule 
that  the  master,  if  in  a  state  of  distress 
or  pressure  before  hypothecating  the 
cai^o,  must  communicate,  or  even  en- 
deavour to  communicate,  with  the  owner 
of  cargo,  has  not  been  alleged,  and  is  a 
position  that  ooald  not  be  maintained ; 
but  it  may  safely,  both  on  authority 
and  principle,  be  said  that,  in  general, 
it  is  his  duty  to  do  so,  or  it  is  his  duty 
in  general  to  attempt  to  do  so.  I(  ac- 
cording to  the  circumstances  in  which 
he  is  placed,  it  be  reasonable  that  he 
should— if  it  be  rational  to  expect  that 
he  may  obtain  an  answer  within  a  time 
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the  rule  thus  laid  down  must  not  be  understood  as  in  anyway 
limiting  the  authority  of  the  master  to  hypothecate  the  ship, 
freight,  or  cargo  in  cases  of  urgent  necessity,  where  communi- 


nol  inooDTenient  witH  reference  to  the 
eireiiinstaiioee  of  the  case,  then  it  moet 
be  taken  upon  authority  and  principle 
that  it  ia  the  duty  of  the  master  to  do 
80,  or  at  least  to  make  the  attempt." 
The  above  passage  is  an  extract  from 
the  judgment  of  the  Frivy  Council  in 
The  BonaparU,  8  M.  F.  C.  C.  459,  and 
is  dted  in  the  jndgment  of  the  Frivy 
Coundl  in   The  ffatnburg,   Br.  &    L. 
273 ;  2  M.  P.  C.  C.  N.  S.  291.  But  the 
power  of  communication  should  be  cor- 
respondent with  the  necessity  (see  77ie 
OrienUd,   7  M.    P.  C.  C.   410),   and 
indeed  it  may  be  sud  that  the  question 
whether  a  master  must  communicate  or 
not  is  one  which  can  only  be  decided  by 
the  circumatances  of  each  particular 
esse.     The  facts  upon  which  the  Privy 
Council  decided  in  two  of  the  cases 
above  mentioned  deserve  attention.     In 
The  Bonaparte  a  bond  waji  given  by  the 
master  on  ship^  freight,  and  cargo,  the 
validity  of  the  bond  was  not  disputed 
■0  far  as  it  related  to  ship  and  freight, 
but  so  far  as  it  related  to  the  cargo  it 
was  contended  that  it  was  invalid,  on 
the  groui^  that  the  evidence  was  insuf- 
ficient on  the  point  of  communication. 
The  ship  was  a  Swedish  ship,  bound 
from  Gottenborg  to  Hull,  with  a  cargo 
of  iroa  and  deals.      The   shipowners 
rended  in  Sweden,  the  consignees  of 
the  cargo  at  Hull.    In  the  month  of 
November  the  ship  waa  in  distress, 
And  had  to  put   into  Koster  Bay  in 
Sweden  for  repairs.     The  Master  there 
had  the  cargo   unladen  and  the  ship 
surreyed,  and  at  once  put  himself  in 
communication  with  the  ship-owneiB, 
^d  with  the  British  consul  at  Roster 
^y.      The  consul  on  behalf  of  the 
ntaster  wrote  to  the  consignees  of  the 
cargo  informing  them  that  the  ship  was 


in  a  miserably  disabled  state,  and  that 
the  salt  water  had  got  to  the  cargo,  and 
further  requested  the  oonsigneei  to  send 
out  orders,  but  the  letter  contained  no 
direct  application  for  money,  and  did  not 
state  that  the  master  was  without  credit, 
or  that  bottomry  waa  contemplated. 
The  consignees  of  the  cargo  received  this 
letter  on  the  16th  of  January,  and  did 
not  send  any  answer.  After  waiting  till 
the  month  of  Maj'ch,  the  master  hypo- 
thecated ship,  freight,  and  cargo^  and 
it  was  held  that  under  all  the  circum- 
stances the  master  was  justified  in 
doing  so.  In  The  Hambwg,  the  vessel, 
belonging  to  the  port  of  Hamburg, 
during  her  voyage  from  South  America 
to  London,  put  into  St.  Thomas  to  re- 
pair the  injuries  she  had  sustained.  The 
caii^o,  belonging  principally  to  English 
owners,  was  not  of  a  perishable  nature. 
Three  months  after  the  vessel  arrived  at 
St.  Thomas,  the  master,  being  without 
funds  or  credit,  and  acting  hondfidt, 
took  up  a  bottomry  bond  on  the  ship, 
freight  and  cargo,  to  enable  him  to  pay 
the  costs  of  the  repairs.  The  amount 
of  the  bond  exceeded  the  total  value  of 
ship,  freight,  and  cargo.  It  was  not 
shown  that  the  master  was  unable  to 
ascertain  the  address  of  the  consignees 
of  the  cargo^  with  whom  he  neither 
communicated  nor  attempted  to  com- 
municate, although  the  mail  steamers 
left  St.  Thomas  for  London  and  thence 
to  St.  Thomas  every  fortnight.  Held, 
that  as  against  the  owners  of  the  cargo 
the  bond  could  not  be  sustained,  for 
that  it  was  not  competent  to  the  master 
to  hypothecate  the  cargo  under  such 
circumstances  without  attempting  to 
communicate  with  the  owners  of  the 
cargo. 
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cation  is  under  the  circumstances  absolutely  or  even  practi- 
cally impossible  (A). 

Under  ordinary  circumstances,  if  the  master  give  a  bot- 
tomry bond,  to  obtain  money  which  he  could  have  obtained 
on  personal  credit,  though  he  was  unawai*e  that  he  couJd 
have  obtained  the  money  on  personal  credit,  the  bond  will  be 
void,  if  he  possessed  the  means  of  knowledge  of  which  he  did 
not  diligently  avail  liimself  (i). 

The  absence  of  the  twofold  necessity  which  we  have  been 
considering  is,  as  a  general  principle,  the  undoing  of  the 
bond,  and  therefore  it  is  incumbent  upon  the  lender,  for  the 
purpose  of  his  own  security,  to  make  due  inquiries  to  ascer- 
tain that  supplies  are  necessary,  and  that  they  cannot  be  had 
on  personal  security  (i).  But  if  the  merchant  who  furnishes 
supplies  and  takes  a  bottomry  bond  is  in  a  state  of  invincible 
ignorance  as  to  the  existence  of  the  means  of  credit,  even 
though  such  should  exist,  the  Court,  in  the  exercise  of  its 
equitable  jurisdiction,  will,  where  it  appears  right  to  do  so, 
endeavour  to  support  the  bond  :  but  by  invincible  ignorance 
must  be  understood  ignorance  which  it  is  not  in  the  power 
of  the  merchant  to  overcome  by  taking  requisite  means  to 
obtain  information  (t).  In  cases  where  the  master  is  bound 
to  communicate  with  the  shipowners  and  the  owners  of 
the  cargo,  the  lender  on  bottomry  should,  before  he  enters 
into  any  engagement  to  advance  money,  satisfy  himself  that 
such  communication  has  taken  place  (m).     The  lender  is, 


(h)  The  Olivitr,  Lush.  484 ;  Cargo 
ex  Sultan,  Swa.  604 ;  The  Faithful^ 
81  L.  J.  81. 

(i)  The  Orientaly  7  M.  P.  C.  C. 
398  ;  The  Laurd,  6  N.  R.  219,  Br.  & 
L.  191  ;  The  Prince  of  Saxe  Coburg,  3 
M.  P.  C.  C.l ;  The  FaUhfid,  31  L.  J.  81. 

{k)  TJie  Jane,  1  Dods.  464  ;  The 
Orelia,  3  Hagg.  84  ;  The  Prince  of 
Saxe  Cohurg,  8  Hagg.  387,  3  M.  P.  C. 

C.  1. 

{I)  The  Faithful,  81  L.  J.  82. 

(m)  The  Bonaparte,  7  M.  P.  C.  C. 
398;   TJie  Olivier,  Lash.    489.      la 


The  Hamburg,  32  L.  J.  161,  Br.  Lush- 
iiigton  observes:  '*The  ancient  rule 
was  that  the  person  who  advaoced 
money  on  bottomry  was  only  bound  to 
inquire  into  the  apparent  necessity  of 
the  case,  and  that  the  money  could  not 
be  had  on  personal  security ;  indeed  .i 
large  proportion  of  bonds  were  granted 
in  couseqaence  of  adrertisements,  and 
the  lender,  under  such  circumstances, 
made  no  more  than  the  usual  inquiriis. 
In  the  great  majority  of  cases  the  lender 
had  no  opportunity  of  knowing  moro 
than  the  master  told  him.    It  is  most 
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a  stranger. 


however,  not  under  any  obligation  to  watch  the  conduct  of 
the  master  in  order  to* see  to  the  application  of  the  money 
advanced,  nor  is  he  bound,  unless  the  circumstances  raise  a 
clear  presumption  of  fraud,  to  inquire  concerning  the  expe- 
diency of  the  master  making  eflforts  to  complete  the  voyage, 
for  the  master  is  a  person  selected  by  the  owners  themselves, 
who  hold  him  out  to  strangers  as  trustworthy  (71).  But  a 
person  who  has  undertaken  the  agency  of  the  vessel  at  a 
foreign  port  is  in  a  very  diflferent  position  from  a  stranger, 
and  the  Court  will  exact  from  him  vigilance  greater  than 
other  persons  can  be  expected  to  exercise.  It  is  the  duty  of  The  Bhip'g 
an  agent  to  protect  the  owner  against  the  extravagance,  care-  if*the  »me 
lessness,  or  dishonesty  of  the  master,  and  when  he  lends  P^^^^^'l^^ 
money  on  bottomry  the  Court  will  watch  the  transaction 
narrowly,  and  see  that  he  does  not  take  advantage  of  his 
position  to  obtain  a  bond  which  by  the  proper  discharge  of 
his  duty  might  have  been  rendered  unnecessary  (0).  A 
person  who  must  be  in  constant  correspondence  with  the 
owner  ought  to  make  usual  advances  without  demanding 
maritime  interest ;  and  an  agent,  while  he  acts  as  agent,  can- 
not clothe  himself  with  the  character  and  privileges  of  a 
stranger  (p).  At  the  same  time  there  is  nothing  to  disqualify 
an  agent  from  availing  himself  of  the  security  of  a  bottomry 
bond  where  the  circumstances  warrant  it ;  he  is  under  no 
obligation  to  advance  funds  to  an  extraordinary  extent,  jbe- 
coming  necessary  in  consequence  of  some  special  emergency. 
But  he  must  act  so  as  to  make  it  clear  that  the  transaction  is 
bond  fide  (g),  and  he  should,  in  all  cases,  before  stipulating 


desirable  that  as  the  lender  will  now 
lose  his  security  on  the  cargo,  if  notice 
has  not  been  giyen  to  the  owner  of  the 
cargo  before  the  bottomry  bond  is  exe- 
cuted, he  should  know  what  information 
to  require  from  the  master  on  this 
head." 

(n)  The  Jane,  1  Dods.  464;  The 
Royal  Stuarty  2  Spk.  268;  The  Orel{<H 
3  Hagg.  84  ;  The  Prince  of  8axe  Co- 
bwrg,  8  Hagg.  887,  8  M.  P.  G.  C.  1 ; 
The  HamJmrg,  82  L.  J.  181;   The 


VibUia,  1  W.  Bob.  10. 

(o)  The  Oriental,  3  W.  Rob.  255, 
7  M.  P.  C.  0.  398  ;  The  Royal  StuaH, 
2  Spk.  258 ;  The  Eliza,  1  M.  P.  0.  C. 
14. 

(p)  See  The  Hero,  2  Dods.  144. 

(q)  The  agent  of  the  ship  will  not  be 
allowed  to  take  advantage  of  his  own 
default ;  he  cannot  take  a  bond  to  cover 
the  expenses  of  relanding  a  cai^o  of 
his  own  shipped  by  him  in  an  unsafe 
condition.     The  Royal  Stuart,  2  Spk. 
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for  a  bottomry  bond,  communicate  with  the  owners  if  posdble, 
and  give  them  fair  notice  that  he  cannot  make  the  required 
advances  as  agent,  and  afford  the  master  an  opportunity  of 
trying  to  get  the  money  elsewhere  (r).  Where  the  conduct 
of  an  agent  who  has  taken  a  bottomry  bond  for  supplies 
furnished  by  him  under  circumstances  of  great  necessity  is 
clearly  above  suspicion,  the  Court  will  consider  him  enti- 
tled to  favourable  consideration,  and  will  endeavour  to 
uphold  the  security  he  has  taken  (s).  Where  the  agents 
of  the  ship  have  the  freight  assigned  to  them,  they  are  enti- 
tled to  pay  any  just  demands  against  the  owiier  in  respect  of 
the  ship's  business  out  of  the  funds  in  their  hands,  though  it 
may  become  necessary  to  take  a  bottomry  bond  for  other 
payments  (t). 

If  the  money  is  made  payable,  at  all  events  the  contract  is 
not  one  of  valid  bottomry  (u).  It  is  essential  to  the  validity 
of  the  contract  that  it  should  be  founded  on  maritime  risk ; 
it  must  be  subject  to  the  condition  that  the  bond  shall  be 
void  if  the  ship  perish  in  ithiere.  In  this  respect  the  con- 
tract of  bottomry  nearly  resembles  that  of  insurance,  though 
to  each  are  attached  incidents  peculiar  to  itself;  for  the 
lender  on  bottomry  or  respondentia  runs  almost  the  ^ame 


258 ;  The  Phr  de  FunchaJ,  35  L  J. 
Ad.  119. 

(r)  The  Oriental,  8  W.  Rob.  255, 
7  M.  P.  C.  0.  469;  The  TaHar,  1 
Hagg.  1 ;  The  Hero,  2  Doda.  144 ; 
The  Ariadney  1  W.  Rob.  419. 

(s)  In  the  jndgment  in  The  Hero,  2 
Dods.  144,  Lord  Stowell  observes  :  *'If 
the  agent  had  given  credit  for  all  the 
disbursements  of  the  ship,  and  found, 
contrary  to  his  expectations,  that  they 
amounted  to  more  than  he  calculated, 
and  went  beyond  any  advances  which 
he  might  reasonably  be  called  upon  to 
make  on  the  mere  personal  credit  of  his 
employers,  and  if  there  was  no  time  to 
look  to  other  guarantees  for  assistance, 
he  might  possibly  be  justified  in  resoi-t* 
ing  to  this  species  of  security,  giving 
the  earliest  notice  of  the  necessity  under 


which  he  acted.  Under  such  drcum- 
stances  he  might  not  perhaps  be  out  of  the 
protection  which  a  bottomry  bond  would 
afford  him.  ...  I  have  already  observed 
that  if  the  amount  of  disbursements 
come  by  surprise  upon  the  agent,  he 
might  perhaps  take  the  security  of  a 
bond  for  the  excess  beyond  that  upon 
which  he  reasonably  calculated." 

(0  The  Edmond,  Lush.  57.  The 
master  has  no  power  to  dispose  of  freight, 
the  collection  of  which  is  committed  by 
the  owner  to  the  agent  abroad. 

(u)  The  Atlas,  2  Hagg.  53;  The 
Emancipation,  1  W.  Rob.  124;  The 
Hoyal  Arch,  Swa.  269  ;  Stainbank  v. 
Fenning,  11  C.  B.  51 ;  Stainhanh  v. 
Shepard,  13  C.  B.  418.  See  The  Sera- 
fina,  Br.  &  L.  277. 
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risks,  with  respect  to  the  property  on  which  the  loan  is  made, 
that  the  insurer  does  with  respect  to  the  effects  insured  (x). 
A  bond  covering  in  part  property  not  exposed  to  maritime 
risk  is  bad  to  that  extent,  and  cargo  which  is  not  exposed  to 
the  perils  of  the  sea  cannot  be  made  the  subject  of  bottomry  (y). 
"  Bottomry  bonds  usually  express  from  what  time  the  risk 
shall  commence,  and  in  such  cases  the  contingency  does  not 
commence  till  the  departure;  and  therefore  if  the  ship 
receive  injury  by  storm,  fire,  &c.,  before  the  beginning  of  the 
voyage,  the  person  borrowing  alone  runs  the  hazard.  But  if 
the  condition  be  '  that  if  the  ship  shall  not  arrive  at  such  a 
place  by  such  a  time,  then,'  &c.  ;  in  these  instances  the  con- 
tract commences  from  the  time  of  sailing,  and  a  different 
rule  as  to  the  loss  will  necessarily  prevail  (z)"  The  loss  of 
the  ship  within  the  meaning  of  these  contracts  is  understood 
to  be  an  actual  total  loss.  Nothing  short  of  the  destruction 
of  the  subject  hypothecated  will  discharge  the  boiTOwer. 
Although  a  ship  may  be  so  damaged  as  to  be  constructively 
totally  lost  within  the  meaning  of  a  policy  of  insurance,  yet 
if  it  exists  in  specie  in  the  hands  of  the  owner,  it  is  not  lost 
in  the  sense  attached  to  that  word  in  the  contract  of  hypothe- 
cation (a).  If  a  loss  happen  by  capture  the  lender  cannot 
recover,  but  the  capture  must  be  such  as  to  ocoasion  a  total 
loss ;  if  the  ship  is  only  detained  by  capture  the  bond  is  not 
forfeited  (6).  Where  there  is  an  actual  loss  the  lender  on 
bottomry  is  not  entitled  to  the  benefit  of  salvage  (c).  The 
lender  only  takes  upon  himself  the  risk  of  loss  on  the  voyage 
specified,  and  the  master  is  bound  to  proceed  upon  the  voyage 
without  unnecessary  delay  and  deviation.  If  the  master 
fraudulently  refuse  to  prosecute  the  voyage  the  bond  will  be 
pronounced  to  be  instantly  due  (cZ).     But  if  the  ship  has  not 

(x)  Park  on  Marine  Insurance.  (5)  Bee  Joyce  r,  WUliamion,  3  Dong. 

(y)  Th€  Jonathan  Goodhue,    Sira.  164. 

355  ;  Carffo  ex  Sulian,  Swa.  513.  (c)  The  Helgoland,  Swa.  491  ;  2>e- 

(c)  Park  on  Marine  Insurance,  626.  guilder  y.  Depiester,  1  Vem.  263  ;  The 

(a)  Maude  and  Pollock  on  Shipping,  Armadillo^  1  W.  Rob.  251 ;  TheDanie, 

8rd  ed.  440.     Tkompeon  r.  RoycU  Ex-  4  No.  Ca.  408  ;  The  Aline,  1  W.  Bob. 

diange  Aeturance  Co.  1  M.  &  S.  SO ;  123. 

The  Catherine,  15  Jnr.  231.  (d)  Joyce  y.  WiUiamsonf  8  Boog. 
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been  exposed  to  risk  the  lender  cannot  recover  the  pretium 
periculi,  he  must  be  content  to  be  paid  the  principal  sum 
and  ordinary  interest  (e).     The  condition  of  the  bond  is  not 
violated  if  the  master  is  driven  to  proceed  to  a  port  without 
the  limits  of  the  voyage  for  the  purpose  of  repairs  (/). 
The  money  need  not  be  made  payable  immediately  upon  the 
arrival  of  the  ship,  it  may  be  made  payable  at  a  certain  time 
after,  nor  need  the  payment  depend  upon  the  arrival  of  the 
ship  at  her  ultimate  destination,  for  the  lender  may  take 
upon  himself  the  risk  of  the  outward  voyage  only  (g). 
The  lender       The  lender  may  insure  against  the  risk  on  which  he  lends 
miy  insure,  tig  money.     It  seems  there  may  even  be  a  stipulation  in  the 
instrument  of  hypothecation  that  insurance  of  the  ship  is  to 
be  made  by  the  lender,  and  paid  for  by  the  borrower  (A). 
But  where  there  is  a  bottomry   premium  the  charge   for 
insurance  will  not  be  allowed  to  form  part  of  the  amount 
covered  by  the  bond  (i). 

It  is  in  consideration  of  the  risk  incurred  that  the  lender 
is  allowed  to  stipulate  for  an  extraordinary  rate  of  interest 
called  maritime  interest.  It  has  been  said  that  there  is  no 
limit  to  the  rate  of  maritime  interest  other  than  that  fixed 
by  the  stipulation  in  the  bond,  for  as  the  principal  is  at 
hazard  during  the  voyage  the  lender  must  be  allowed  to 
make  his  own  terms.  But  this  is  not  to  be  understood 
without  limitation  ;  for  bottomiy  contracts  are  subject  to  the 
restrictions  imposed  on  all  contracts  by  the  principles  of  good 
faith.  Where  the  premium  is  clearly  excessive,  the  Court, 
although  in  such  cases  reluctant  to  interfere,  will  order  it  to 
be  reduced  (k),  and  this  even  though  the  owner  of  the  ship 


Mnrltime 
intcreRt. 


164;  and  see  Park  on  Marino  Insur- 
ance, 627.  Bat  see  Marshall  on  Marine 
Insurance,  by  Sbee,  p.  599,  and  tbe 
obeervations  of  Dr.  Lnshington  in  The 
Catherine^  15  Jnr.  231,  and  the  form 
of  bond  in  The  EltzOj  8  Hagg.  87  ;  and 
see  19  Geo.  2,  o.  37,  a.  S. 

(e)  LeguUder  ▼.  Depieiter,  1  Yem. 
263. 

if)  The  ArmadOla,  1  W.  Rob.  256. 

(ff)  The  Iftrot  2  Dods.  142. 


(h)  The  IndomUahle,  Swa.  452;  Im- 
eena  t.  Crawford,  2  N.  B.  269  ;  God- 
dard  r.  OarreU,  2  Vem.  269;  Barwum 
T.  VanhaUfm,  2  Vem..  717  ;  Araonld 
on  Marine  loanrance,  8rd  Bd.,  p.  86 ; 
but  see  77i4  Serafina^  Br.  &  L.  277. 

(i)  The  £oddingtim\  2  Hagg.  426. 

{k)  The  CognaCf  2  Hagg.  877  ;  The 
Iluntleyy  1  Lnsh.  24  ;  La  Teabel,  1 
Dods.  277 ;  The  Alexander,  1  Bods. 
279  ;  The  Zodiac,  1  Hagg.  826  ;  The 
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should  not  appear  to  take  the  objection.  It  is  not  necessary  . 
to  the  validity  of  a  bottomry  bond  that  it  should  carry 
maritime  interest,  but  when  it  does  not  appear  clearly  upon 
the  face  of  the  bond  that  the  contract  is  subject  to  maritime 
risk,  the  circumstance  that  the  ordinary  or  a  low  rate  of 
interest  is  taken,  raises  a  suspicion  that  sea  risk  was  not 
intended  (Z).  Where  in  a  bottomry  bond  blanks  had  been 
left  where  the  rate  of  interest  ought  to  have  been  expressed, 
the  Court  refused  to  receive  evidence  to  show  the  rate  agreed 
upon,  but  pronounced  for  the  bond  with  such  interest  as  the 
registrar  should  find  to  have  been  usual  on  such  risks  at  the 
time  and  place  where  the  bond  was  taken  (m). 

The  contract  must  be  in  writing.  The  instrument  ofFonnofthe 
hypothecation  is  usually  in  the  form  of  a  bond,  but  the  exact  "  * 
form  in  which  the  document  is  drawn  up  is  of  little  conse- 
quence (n),  provided  it  contain  in  substance  all  the  necessary 
terms,  for  it  has  been  said  that  these  instruments  being  the 
language  of  commercial  men  and  not  of  lawyers,  will  receive 
a  liberal  construction  to  give  eflfect  to  the  intention  of  the 
partiea  It  is  a  common  dictum  that  bottomry  bonds  are  of 
a  high  and  sacred  character  (o),  and  where  given  bond  fide 
and  for  legitimate  purposes,  the  Court  will  always  endeavour 
liberally  to  protect  them.  '  But  the  rule  of  law  that  written 
instiniments  must  be  construed  by  their  contents  alone  is 


Heart  of  Oak,  1  W.  Rob.  215  j  The 

Lord  Co^rane,  8  Notes  of  Caaea,  172 ; 

The  Laurel^  83  L.  J.  Ad.  17. 
(Q  The  Emancipation^  1  W.   Ecb. 

127 ;  The  Boyal  Arch,  Swa.  269. 

(m)  The  Change,  8wa.  240. 

(n)  The  Court  irill  not,  in  a  well- 
founded  daim,  enter  into  a  minute 
critidsm  of  the  language  of  the  bond,  1 
Dods.  280.  See  The  KinnenUy  Cattle, 
3  Hagg.  7. 

(o)  *'The 'only  meaning  which,  with 
satufaotion  to  my  own  mind,  I  can 
attach  to  this  obeervation  is,  that  wbere 
once  the  transaction  is  proved  to  have 
been  clearly  and  indisputably  of  a  bot- 
tomry obaraoter,  that  is,  where  the  dis- 


tress is  admitted  or  established,  the 
want  of  personal  credit  beyond  question, 
and  the  bond  in  all  essentials  appa- 
rently correct,  then  that  under  such 
circumstances  the  strong  presnmption  of 
law  is  in  favour  of  its  validity,  and  it 
shall  not  be  impugned,  save  where  there 
shall  bo  clear  and  conclusive  evidence  of 
fraud  ;  or  where  it  shall  be  proved  be- 
yond all  doubt  that  though  purporting 
iu  form  to  be  a  bottomry  transaction, 
the  money  was  advanced  upon  different 
considerations,^'  per  Dr.  Lushington. 
The  VUnlia,  1  W.  Rob.  5.  See  TJie 
Bhadamanthe,  1  Dods.  203 ;  The  Au- 
gutta,  1  Dods.  287;  The  Hero,  2  Dods. 
147. 
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strictly  applicable,  and  whatever  the  form  of  the  document 
it  must  appear  from  its  terms,  by  necessary  inference  at  least, 
that  the  contract  is  subject  to  all  the  conditions  essential  to 
bottomry  (p).     Whatever  the  form  of  the  document,  it  should 
state  that  the  vessel  is  hypothecated,  the  sum  for  which  she 
is  hypothecated  and  the  rate  of  interest  agreed  to  be  paid, 
the  voyage  on  which  she  is  about  to  proceed,  and  that  pay- 
ment of  the  money  and  interest  is  to  be  made  on  or  after  her 
safe  arrival  at  her  destination,  but  not  if  she  is  lost  on  the 
voyage  by  the  perils  of  the  sea  (5).     The  occasion  of  the 
loan  ought  also  properly  to  be  expressed,  although  it  is  not 
necessary  that  the  Court  should  gather  this  from  the  instru- 
ment.    In  judging  of  the  necessity  which  occasioned  the 
loan,  the  general  circumstances  of  the  transaction  will  alw^ays 
be    regarded.     The   bond   will  not   be   pronounced   invalid 
merely  because  it  contains  some  provisions  which  are  bad. 
Void  pro-    Where  a  bond  is  given  to  cover  money  advanced  on  the  ship, 
be  rejected,  ^^^d  money  advanced  on  personal  security,  it  may  be  upheld 
as  to  part  although  altogether  void  as  to  the  remainder  (r). 
So  where  a  bond  is  given  to  cover  several  items,  some  of 
which  only  are  inadmissible,  the  Court  will  in  cases  where  in 
its  discretion  it  thinks  right  to  do  so,  order  the  objection- 
able items  to  be  struck  out,  and  enforce  the  bond  as  to  the 
residue  (a).     Where,  by  the  terms  of  a  bond  given  by  the 
master,  the  owners  are  described  to  be  bound  by  it,  although 


(p)  The  Emancipation,  1  W.  Rob. 
124  ;  The  Change,  Sw-a.  240 ;  The  In- 
domitall^,  Swa.  446. 

(q)  In  The  NeUm^  1  Hagg.  172,  the 
words,  ''after  the  ship  arriyeB  at  her 
port"  were  held  sufficient  to  express 
the  obligation  to  be  on  sea  risk.  In  the 
case  of  The  Jane,  1  Dods.  461,  atrnns- 
port  ship  in  the  serrice  of  the  govern- 
ment was  hypothecated.  The  only  words 
in  the  bond  describing  the  voyage  were 
the  following,  "such  voyage  as  the  ship 
should  be  ordei*ed  upon  in  the  course  of 
the  service."  Bills  of  exchange,  drawn 
by  the  master  on  the  owner  as  a  secu- 
rity for  the  money   advanced  to  the 


master  accompanied  by  a  verbal  agree- 
ment that  the  ship  shall  be  liable,  can- 
not be  considered  as  an  instrument  of 
hypothecation.  Smith's  Merc  Iaw, 
7th  Ed.  416.  See  The  Ecnrom^  2  C. 
Rob.  5. 

(?•)  Where  a  bottomry  bond  is  given 
on  cargo,  only  part  of  which  is  ex- 
posed to  maritime  i-isk,  although  bad  in 
part,  it  may  be  valid  as  to  the  residue. 
Cargo  ex  Sultan,  Swa.  504  ;  The  Hero, 
2  Dods.  147;  The  Augusta,  1  Dods, 
287.  But  see  The  Osmanli,  7  No.  Ca. 
322,  340. 

(«)  Tlie  Edmund,  1  Lush.  65. 
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such   a  stipulation  is  void  it  does  not  necessarily  invalidate 
•  the  instrument  (f). 

No  inclination  exists  in  the  mind  of  the  Court  to  construe  Pftyment. 
trajDsactions  between  agents  into  the  constructive  payment 
of  bottomry  bonds,  for  as  a  rule  these  instruments  should  be 
discharged  by  direct  payment.  Where  the  bond  is  uncan- 
celled and  not  delivered  up,  that  circumstance  will  induce 
tlie  Court  to  incline  to  the  conclusion  that  it  has  not  been 
paid  (it). 

Where  several  bonds  have  been  given  on  the  same  voyage.  The  last 
that  which  is  last  in  point  of  date  must  be  first  paid,  since  be'^ijj^ 
without  the  subsidiary  aid  of  ^  a  later  bond   the  property  first. 
would  be  totally  lost,  both  to  the  owners  and  the  former  bond- 
holders (x).     This  rule  has  been  appUed  to  a  case  where  two 
bottomry  bonds  were  given  dated  at  the  same  port,  one  only 
a  few  days  after  the  other  (y).     But  where  two  bonds  have 
been  given  to  cover  sums  which  appear  to  have  been  lent  by 
persons  acting  in  concert  and  as  part  of  one  transaction,  pay- 
ment will  be  directed  pro  rata  (z), 

A  valid  bottomry  bond  gives  the  holder  a  maritime  lien  Payment 
on  the  subject  hypothecated.     Like  other  maritime  liens  this  ^^^  ^^ 
can  only  be  enforced  by  proceedings  in  the  Admiralty  Court ;  Maritime 
the  bond  does  not  transfer  the  property  in  the  thing  hypo-  ^*°" 
thecated,  it  only  confers  a  right  of  action   against  it  (a). 
Should  the  master  seek  to  render  the   owners   personally 
liable  by  the  terms  of  the  bond,  the  Admiralty  Court  will 


(0  The  Nelsm,  1  Hagg.  177. 

(u)  The  ffutdiffe^  2  Hagg.  285. 

(x)  The  Madamanthej  1  Dods.  201; 
TIte  Sydney  Cove^  2  Dods.  1 ;  The  Elvsa, 
3  Hagg.  87. 

iy)  The  Betsey^  1  Dods.  289 ;  The 
Eliza,  8  Hagg.  89. 

(z)  The  Exeter,  1  Rob.  174.  See 
The  Albini,  1  Hagg.  333,  where  an 
order  was  made  to  consolidate  three 
actions  on  three  bottomry  bonds  of  the 
iame  tenor. 

(a)  On  the  subject  of  maritime  lien 
and  the  rights  conferred  thereby,  see 
i^fra.  Damage,  p.  64.    Although  as  a 


general  rule  a  maritime  lien  when  carried 
into  effect  by  legal  process  relates  back 
to  the  period  when  it  first  attached,  it 
seems  that  the  lien  of  a  bottomry  bond 
holder  cannot  be  enforced  in  the  prize 
court  against  the  claim  of  the  captor  of 
the  ship.  The  TohagOy  5  Rob.  218.  In 
an  American  case  it  has  been  laid  down 
that  trover  wonld  lie  at  common  law,  in 
favonr  of  the  lender  on  bottomry,  against 
the  vendee  of  the  vessel,  who,  after  the 
commencement  of  the  risk,  and  before 
the  satisfiiction  of  the  bond,  had  taken 
possession  of  the  vessel.  The  Draco, 
2  Sumner,  158. 
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refuse  to  give  efifect  to  that  portion  of  the  instruiaent  (6) 
It  seems,  however,  that  the  master  may  render  himself  per- 
sonally liable  on  the  bond.  At  law  a  bottomry  contract  is 
regarded  as  a  mere  chose  in  action,  and  is  not  assignable,  but 
the  Admiralty  Court  recognizes  though  it  discourages  the 
transfer  of  bottomry  bonds.  A  bond  originally  valid  is  not 
affected  by  an  agreement  by  the  bondholder  for  the  purchai^ 
of  the  ship  (c). 

The  question  by  what  law  the  validity  of  the  transaction 
should  be  determined  in  cases  where  the  bond  is  granted  by 
the  master  of  a  foreign  ship  in  this  country,  or  abroad,  or  by 
the  master  of  a  British  ship  abroad,  has  given  rise  to  much  dis- 
cussion. But  although  it  appears  now  to  be  settled  that  purely 
maritime  contracts  are  in  many  respects  to  be  regulated  by  the 
law  of  the  flag,  it  by  no  means  follows  that  the  Admiralty  Court 
is  bound  to  lend  its  process  to  enforce  bonds  which  rest  for 
their  validity  upon  principles  of  foreign  law  with  which  the 
Court  is  not  familiar  (d).  It  is  believed  that  there  is  no  case 
in  which  the  Court  of  Admiralty  has  allowed  its  process  to  be 
used  to  give  effect  to  a  bond  not  valid  according  to  the  law 
maritime  as  administered  in  this  country,  and  in  many  cases 
the  Court  has  declared  its  unwillingness  to  interfere  to 
enforce  the  rules  of  foreign  law  which  conflict  with  the  prin- 
ciples of  jurisprudence  recognised  in  this  country. 
Banking  of  The  lien  of  a  bottomry  bond  holder,  ranks  after  liens  for 
bottomry,  galvage  damage  and  wages  (e).  But  where  the  damage  has 
been  done  before  the  bond  was  given,  and  the  holder  of  the 


(h)  The  NeUonj  1  Hagg.  177;  John' 
son  T.  Shippen,  1  Salk.  ;  but  see  Lhifd 
T.  Guihert,  88  L.  J.  Q.  B.  241,  35  id. 
74,  1  Law  Bep,  Q.  B.  115. 

(c)  MarshdU  y.  Wilson^  cited  in 
Abbott  on  Shipping;  The  Prince  of 
Saxe  Coburg,  8  Hagg.  894 ;  The  Be- 
hecca,  5  Rob.  102. 

{d)  See  Maelacblan  on  Shipping,  56 ; 
Story  Conf.  of  Laws,  286  b.  ;  The 
Hamburg^  Br.  &  L.  253;  The  Bona- 
parte, 3  W.  Bob.  209,  18  Moo.  P.  C. 
a  459  ;  The  Atloi,  2  Hagg.  54     The 


Eliza  Oomish,  1  Spk.  86  ;  Cammel  r. 
Sewell,  3  H.  &  N.  617,  5  H.  &  N.  728; 
The  North  Star,  Lush.  45 ;  Llo^  y. 
Guibett,  33  L.  J.  Q.  B.  241,  85  til.  74, 
Law  Bep.  1,  Q.  B.  115.  In  the  jndgioenl 
of  the  Oonrt  of  Exch.  Ch.,  in  the  last 
cited  ease  delivered  by  Willes  J,,  it  ia  ob- 
serred  with  reference  to  The  Bonaparte, 
"The  lex  fori  was  undoubtedly  supreme 
on  the  question  which  then  aroee^  it 
beiug  one  of  eridence  and  procedure.** 

(«)  The  William  F.  Safford,  Lmh. 
69. 
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bond  is  a  stranger  who  has  in  good  faith  advanced  money  for 
repairs,  it   seems  that  he  has  a  Hen  to  the  extent  of  the 
increased  value  of  the  vessel  arising  from  the  repairs,  which 
is  entitled  to  precedence  of  the  claim  for  damage  (/).  Wages, 
whether  earned  before  or  after  the  giving  of  a  bottomry 
bond,  are  to  be  preferred  to  the  bond  {g).     But  a  master, 
"who    has    given    a  bottomiy  bond,   binding  himself,   ship 
and    freight,   cannot  claim  his  wages,  to  the  prejudice  of 
the  bondholder  (A).     Where  a  suit  is  instituted  by  a  bond- 
holder, and  seamen  make  a  claim  against  the  ship  for  wages 
which  he  does  not  dispute,  if  the  bondholder  wishes  to  save 
the  expense  of  a  separate  suit  for  wages,  the  proper  course 
for  hinx  to  adopt  is  to  apply  to  the  Court  by  motion  to  sanc- 
tion the  immediate  payment  of  the  wages  to  the  seamen  by 
him  ;  then  the  Court  will  afterwards  order  the  repayment  of 
the  amount  so  paid  by  him  out  of  the  proceeds.     But  if  the 
bondholder  pays  the  wages  without  the  sanction  of  the  Court 
he  does  it  at  his  own  peril  (i).     The  claim  of  a  bondholder 
takes  precedence  of  a  possessory  lien  for  necessaries  after- 
wards acquired  by  a  shipwright  (A),  and  of  a  claim  for  neces- 
saries supplied  before  the  bond,  even  though  the  claim  for 
necessaries  may  have  been  pronounced  for,  before  the  bond 
is  put  in  suit  (Z).     It  also  takes  precedence  of  the  claim  of 


(/)  The  Aline,  1  W.  Rob.  111. 

(g)  The    Union,    Lush.    123;    TJie 
Madmna,  D.  Ira,  1   Dods.  40;  The 
Sydney    Cove,    2  Dods.   13;  see  The 
Cargo  Ex  Qalam,  2  M.  P.  C.  0.  N.  8.* 
235. 

(A)  The  WUliam,  Swa.  346;  The 
Jonathan  Goodhue,  Swa.  524 ;  The 
Salaeia,  Lush.  548.  Bot  tliis  rule  is 
i^ot  to  be  pushed  beyond  the  exigency 
of  the  case,  and  will  not*  be  acted  on  to 
the  master^s  prejudice  where  the  bond- 
bolder  is  secure.  The  Edvfard  Oliver, 
16  L.  T.  N.  a  575. 

(t)  The  Cornelia  Henrietta,  L.  B.  1 
^d.  51.  Where  there  are  other  charges 
against  the  ship  which  take  priority  of 
the  bond,  a  similar  course  may,  under 


some  circumstances,  be  adopted.  The 
motion  should  be  supported  by  an 
affidavit  specifying  the  payments  to  be 
made.  The  Fair  Haven,  L.  B.  1  Ad. 
67.  In  a  case  where  a  master  after  the 
ship  was  sold  at  the  suit  of  a  bond- 
holder, paid  wages  without  the  consent 
of  the  bondholder  and  without  the  leave 
of  the  Court,  and  afterwards  applied  to 
the  Coart  on  motion  to  be  reimbursed, 
the  application  was  refused.  See  The 
Janet  WUeon,  Swa.  261 ;  The  WUliam, 
Swa.  347;  The  K.  Rosenkrants,  1  Hagg. 
63  ;  The  A.  Schneider,  8  Hagg.  249. 

{k)  TheOtulaf,  Lush.  506. 

(I)  The  WUliam  F.  Safford,  Lush. 
69. 
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a  mortgagee,  and  the  bondholder  is  under  no  obligation  to 
communicate  the  existence  of  the  bond  to  the  mortgagee, 
nor  is  his  claim  affected  by  the  owner  of  the  ship  concealing 
the  existence  of  the  bond  from  the  mortgagee  (m). 

In  the  case  of  a  respondentia  bond,  where  the  cargo  is 
transhipped  after  the  bond  is  given,  and  the  subsequent 
carrying  on  of  the  cargo  is  essential  to  make  it  available  for 
the  holder  of  the  bond  or  anybody  else,  the  freight  payable 
for  carrying  on  the  cargo  will  be  regarded  as  in  the  nature  of 
salvage,  and  the  lien  of  the  master  of  the  ship  which  has 
carried  on  the  cargo,  for  such  freight  will  take  precedence  of 
the  claim  of  the  bondholder.  So  under  similar  circum- 
stances where  a  loss  has  been  incurred  for  the  general  benefit 
of  the  ship  and  cargo,  so  long  as  the  master  retains  his  lien 
for  general  average,  the  claim  of  the  bondholder  will  be 
treated  as  subject  to  the  claim  on  the  cargo  for  general 
average  (ii). 

The  claim  of  the  bondholder  may  be  prejudiced,  or  altogether 
defeated,  if  he  is  guilty  of  laches  in  enforcing  the  bond  (o). 
But  where  the  bottomry  transaction  is  valid,  the  Court  will 
not  attach  much  importance  to  an  objection  made  by  a  mort- 
gagee on  the  ground  of  delay  on  the  part  of  the  bondholder, 
when  the  delay  has  not  been  prejudicial  to  the  interests  of 
the  mortgagee  (p). 

Save  under  special  circumstances,  parties  will  not  be  per- 
mitted to  renew  a  suit  which  they  have  abandoned  (q).  When 
the  defendant  has  given  his  consent  to  a  decree,  the  Court  will 
not  afterwards  rescind  the  decree,  unless  the  consent  of  the 


(m)  The  Helgoland,  Swa.  499. 

(n)  The  Cargo  Ex  Qalam,  2  M.  P.  C. 
0.  N.  S.  235. 

(o)  '*  Bottomry  is  a  transaction  which 
affords  great  opportunities  of  coUasion  ; 
and  therefore,  on  the  very  account  of 
the  importance  given  to  these  bonds, 
they  are  to  be  pursued  with  exact  atten- 
tion, and  with  very  active  diligence,  in 
order  that  the  Court  may  have  the  op- 
portunity of  considering  them  in  their 
recent  origin,  and  with  a  view  to  all  the 


circumstances  on  which  their  honert 
validity  may  depend:"  per  Lord  Stowell, 
The  Rebecca,  6  Rob.  105.  A  voluntary 
agreement  on  the  part  of  a  bondholder 
to  postpone  payment  nnder  it,  alters  iw 
character  totally.  Over  the  Bnbstitut«^ 
contract  the  Admiralty  Court  has  bo 
jurisdiction.  The  Royal  Ardh  ^^^ 
269. 

(p)  The  Helgoland^  Swa.  491. 

(2)  The  Fortitude,  2  Dods.  63. 
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defendant  was  given  in  excusable  ignorance  of  the  facts,  or 
unless  he  was  otherwise  misled  {r). 

Interest  is  due  on  the  bond  from  the  time  stipulated  for  Interest, 
payment,  but  where  the  bondholder  is  resident  abroad  he 
cannot  claim  interest  prior  to  the  appointment  of  an  agent 
in  this  country  authorised  by  him  to  receive  the  money  («). 
Where  interest  is  allowed  it  is  usually  at  the  rate  of  4  per 
cent. ;  interest  after  judgment  is  not  usually  allowed  (t). 

In  a  bottomry  suit,  the  Couii;  has  jurisdiction  to  settle  all  Qaertiona 
questions  with   respect  to  freight  (u),'     Where  a  bottomry  gp^^' 
bond  is  granted  on  ship,  freight,  and   cargo,  the  ship  and  frwgl**. 
freight  must  be  exhausted  before  recourse  can  be  had  to  the 
cargo  :  and  the  same  principle  seems  to  apply,  although  by 
the  terms  of  the  bond  the  cargo  alone  is  hypothecated  {x). 
In  a  case  where  the  bond  was  upon  the  ship  and  cargo  only, 
and  the  ship  proved  insuflScient  for  the  discharge  of  the  bond, 
the  Court  at  the  instance  of  the  owner  of  the  cargo  required 
the  freight  to  be  brought  in,  and  applied  in  discharge  of  the 
bond,  although  it  had  been  paid  over  before  the  commence- 
ment of  the  suit  (y).     Not  only  the  chartered  freight,  but 
also  freight  earned  from  sub-shippers  of  goods,  is  liable  in 


(r)  The  GUnhvm,  Br.  &  L.  64. 

(«)  TheNewBrwmrickjlW.TUib,  28. 

(0  The  Exder,  1  Bob.  173. 

(u)  3  &  4  Vict,  c  65,  s.  4.  The  Dote- 
Ihorpe^  2  W.  Bob.  73  ;  In  Re  Place,  8 
Bx.  704.  In  Place  ▼.  Potts  (8  Excb. 
705)  an  action  was  brougbt  at  law 
for  freight.  The  defendant  pleaded 
that  a  certain  snm  of  money  had  been 
boxTOwed  on  a  bottomry  bond ;  that  the 
amount  had  not  been  paid  ;  and  that 
thereupon  after  the  commencement  of 
the  action,  proceedings  had  been  insti- 
tuted in  the  Ck)nrt  of  Admiralty  for  the 
rccoyeiy  thereof ;  and  that  the  defend- 
ants had,  in  pursuance  of  a  monition 
issued  out  of  the  court,  paid  the  freight 
into  the  registry  of  that  court.  The 
plea  was  held  good.  The  decision  was 
afterwards  affirmed  on  appeal,  10  Ex. 
370,  5  House  of  Lords  Cases,  383. 


(x)  * '  The  ship  and  freight  are  usually 
the  first  things  that  are  hypothecated  ; 
but  if  it  were  to  happen  that  they  were 
omitted  in  the  literal  terms  of  the  bond, 
still  they  would  be  liable  in  contribu- 
tion to  the  extent  of  their  value,  al- 
though the  cargo  alone  had  been  made 
immediately  answerable : ''  per  Lord 
Stowell,  The  OratUudine,  3  Bob.  264; 
Th«C<mitancitif  4  No.  Oa.  285. 

(y)  The  Eliza,  3  Hagg.  87.  In  one 
case  the  Court,  under  peculiar  circum- 
stances, held  the  freight  of  a  subsequent 
voyage  liable  to  be  attached  for  payment 
of  a  bottomry  bond  on  ship  and  freight, 
entered  into  on  a  preceding  voyage. 
See  4  Bob.  245.  See  The  Cargo,  ex 
Galam,  2  M.  P.  C.  C.  N.  a  235,  where 
freight  was  held,  under  peculiar  circum- 
stances, to  partake  of  the  nature  of 
salvage. 
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pajrment  of  a  bond  given  for  advances  subsequent  to  the 
charterparty  (s).  The  claim  of  a  bottomry  bondholder  on 
fi-eight,  is  subject  to  deduction  on  account  of  freight  advanced 
by  the  charterer,  in  pursuance  of  the  terms  of  a  charterparty 
entered  into  previously  to  the  bond.  Similar  deductions  are 
allowed  on  account  of  payments  made  by  the  charterer  which 
by  the  provisions  of  the  charterparty  are  to  be  deducted  from 
freight,  and  which  therefore  may  be  regarded  as  payments  in 
the  nature  of  an  advaijce  of  freight  (a)  ;  thus,  where  by  char- 
terparty the  freight  is  made  payable  subject  to  insurance  on 
freight  advanced,  the  claim  of  the  bondholder  is  hable  to 
deduction  for  the  premium  of  insurance  (i).  But  advances 
not  authorised  to  be  made  by  the  charterparty,  and  personal 
debts  due  from  the  shipowner  which  could  not  be  set  (^ 
against  the  shipowner's  Uen  for  freight,  cannot  be  deducted 
from  the  claim  of  the  bondholder  (c).  In  a  case  where 
after  the  giving  of  a  bottomry  bond  on  ship  and  freight,  the 
master  sold  part  of  the  charterers'  goods  to  pay  the  expenses 
of  the  ship,  it  was  held  that,  although  the  charterers  might 
have  a  right  of  action  against  the  shipowner  for  the  value  of 
the  goods  sold,  no  deduction  on  this  account  could  be  made 
from  the  claim  of  the  bondholder  on  freight  (d).  Where 
goods  have  not  reached  their  destination,  the  holder  of  * 
bottomry  bond  on  freight  cannot  claim  the  freight  whicli 
would  have  been  payable  had  the  goods  been  delivered  [e)- 
Where  a  bond  la  given  on  cargo,  part  of  which  only  reaches 
its  destination,  the  owners  of  the  cargo  are  not  liable  to  pay 
more  than  such  a  pi-oportion  of  the  amount  secured  by  the 
bond,  as  the  valile  of  the  part  of  the  cargo  which  has  reached 

(i)  See  the  jadjtment  in  7^  Sots-  bolder  had  no  eUiu  w  tffioH  *»  •*' 

Ihorjie,  2  W.  Bob,  74,  cUbg  TA*  Prince  mgnee,  to  freight  kdTBoiwd  in  ■«»i^' 

Eegeal.  ance  «ith  (he  terms  of  a.  chuterptftj, 

(o)  I7(e  Standard,  Swi.  267  ;  Tin  entered  into  tuitegventlg  to  the  boeJ- 
Salada,  Lush.   G7S ;  Tht  John,  3W.  (d)  The  Salada,   Lush.   678)   *" 

Hull.  70.  Htmam  t.  Beman,  I  Ex.  6S7.  3  ^i. 

(6)  Tht  Caiheriia.  Swa.  263.  64*. 

(c)  Tht  Solatia,  Loeh,  E78  ;  but  tee  («)  The  Balaaa,  hash.  6S1 ;  "•^"^ 

TU  OtpUhia,  la  Jnr.   74»,  where  it  Meser  t.  Dreiier,  S3  L.  J.  C.  P.  ^■ 

Bcemt  to  ba*e  been  decided  thstaboDd-  and  the  cuob  there  cited. 
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its  destmation  bears  to  the  total  value  of  the  whole  cargo  (/). 
In  ordinary  cases^  where  a  bond  is  given  on  ship  and  freight, 
and  the  ship  belongs  to  one  pereon  and  the  freight  to  another, 
the  Court  will  direct  payment  out  of  the  proceeds  of  ship  and 
freight  pro  rata  {g). 

Where,  in  a  bottomry  suit,  there  remains,  after  satisfying  Prooeeds— 
the  claim  of  the  bondholder,  a  balance  of  the  proceeds  of  {JJ^'^iJ,®"' 
freight,  the  Court  will,  in  the  absence  of  other  claims  entitled  oonteat  ap- 
to  consideration,  pay  the  amount  to  the  shipowner  ;  it  will  ^  ^^^^^^'^  * 
not  pay  it  out  to  a  person  to  whom  the  shipbroker  has 
assigned  it,  without  authority  from  the  owner  (/i).  Where, 
in  a  bottomry  suit  against  ship,  freight,  and  cargo,  judgment 
is  allowed  to  go  by  default  against  the  ship  and  freight,  and 
the  owner  of  the  cargo  alone  appears  to  dispute  the  bond, 
the  Court  will  order  the  full  freight  due  to  be  paid  to  the 
bondholder  on  his  application.  The  owner  of  the  cargo  who 
has  paid  the  freight  into  the  registry  has  not,  in  such  a  case, 
any  right  to  pray  a  reference,  for  he  has  no  longer  any  right 
or  interest  in  the  freight,  and  his  position  is  not  altered  in 
this  respect,  although  he  may  have  a  right  of  action  against 
the  shipowner  to  recover  the  value  of  a  portion  of  the  cargo 
sold  by  the  master  before  the  execution  of  the  bond  to  defray 
the  ship's  expenses  (t).  Where  the  claims  of  the  owner  have 
been  satisfied  by  underwriters,  the  appearance  in  the  suit 
should  notwithstanding  be  entered  by  the  owner,  who  will  be 
allowed  to  defend  as  trustee  for  the  persons  really  inte- 
rested {j).  The  assignees  of  a  bankrupt  shipowner  may 
appear  and  contest  the  application  of  the  proceeds  (Jt), 


if)  Oargo  ex  SuUan^SwA.  512 ;  The 
Saiacia^  Lusb.  578.  Inaeaseinwhich, 
owing  to  the  default  of  the  owners  of  the 
eaigo,  the  master  was  oompeUed  to  la- 
car  expenses  which  rendered  it  neces- 
sary for  him  to  aeU  part  of  the  cargo,  it 
was  held  that  the  owners  of  the  cargo 
bad  no  right  to  dednot  any  part  of  the 
fireight  from  the  holder  of  a  bottomry 
bond  proTioasly  grantod  on  ship  and 
freight.     The  Angtrina,  1  Dods.  383. 

(ff)  Bot  this  has  not  been  laid  down 


as  an  inflexible  rule.     The  Dowthorpe, 

(h)  The  Dowthorpe,  1  W.  Rob.  86. 

(i)  The  Lord  Cochrane^  1  W.  Bob. 
313;  The  Gem  of  the  NUh,  Br.  & 
Lush.  72. 

ij)  Cargo  ex  Odtam^  Br.  k  L.  180. 
But  the  Court  will,  on  special  applica- 
tion, allow  the  insurers  of  a  ship  to 
defend  in  some  cases.  The  Regina  del 
Mare,  Br.  &  L.  315. 

(k)  The  Dctcthorpe,  1  W.  Bob,  SO. 
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Costa. 


Manbal- 
liog  of 
aoEiets. 


The  master  has  no  authority  to  render  the  owners  of  cargo 
in  any  way  liable  for  the  costs  of  the  proceedings  on  the 
bond  ;  the  value  of  the  cargo  is  ordinarily  the  limit  of  their 
liability.  But  if  the  owners  of  the  cargo  contest  the  validity 
of  the  bond,  and  fail,  they  become  personally  liable  to  costs 
like  other  suitors  {I). 

Where  there  are  several  bonds,  and  the  holder  of  one  has 
a  right  to  proceed  against  two  funds,  and  the  holder  of 
another  can  only  proceed  against  one  of  those  funds,  the 
court  will  order  the  assets  to  be  equitably  marshalled,  if  this 
can  be  carried  into  eflfect  without  violating  other  rules 
entitled  to  preferential  obsei-vance  (771).  But  where  one  of 
the  bonds  is  gi*anted  upon  the  ship  only,  and  one  upon  the 
ship  and  cargo,  and  the  cargo  is  not  the  property  of  the  ship- 
owner, considerable  difficulty  arises  in  carrying  out  the 
principle  of  marshalling  the  assets,  because  it  is  an  established 
rule  that  the  holder  of  a  bond  on  cargo  cannot  proceed 
against  the  cargo  until  the  ship  and  freight  have  been  ex- 
hausted. Thus,  where  there  are  several  bondholders,  and  the 
one  entitled  to  be  paid  firat  has  the  security  of  the  ship, 
fi'eight,  and  cargo,  and  the  others  have  the  security  of  the 
ship  and  freight  only,  the  proceeds  of  the  ship  and  freight 
must  be  applied  to  discharge  the  bond  that  is  to  be  first  paid, 
even  though  that  should  exhaust  the  proceeds  of  the  ship 
and  freight,  and  leave  nothing  for  the  other  bondholders,  who 
have  no  claim  on  the  caigo.     In  a  case  {n)  where  there  were 


(Z)  The  Nostra  Seiwa  J)el  Carmine, 
Spk.  305. 

(m)  The  Trident,  1 W.  Rob.  35  ;  but 
see  The  Priscilla,  Lush.  1  ]  La  Con' 
stancia,  2  Eob.  460. 

(n)  TkePrisciUa,  Lusb.  1.  In  a  note 
appended  to  this  case  by  the  learued 
reporter,  it  is  observed  that  the  ques- 
tion whether  the  last  bond  was  entitled 
to  absolute  priority,  was  not  mooted  in 
the  course  of  the  argument  Should 
any  similar  case  arise,  and  this  impor- 
tant point  be  fairly  raised,  it  is  possible 
that  the  Court  may  be  enabled  to  find 


its  way  to  a  different  result,  without 
infringing  any  of  the  principles  laid 
down  in  the  case  cited.  In  Tke  Pm- 
cilia,  it  was  admitted  or  assumed  that 
the  last  bondholder  was  entitled  to  ab- 
solute priority  without  any  regard  to 
the  equity  of  the  case.  It  is  submitted, 
however,  that  the  rule  of  the  Court, 
which  gives  priority  to  the  subsequent 
bondholder,  is  one  which  has  been  in- 
troduced for  his  benefit  only,  and  is  not 
an  inflexible  rule  to  be  rigidly  enforced 
irrespective  of  circumstanoes.  See  Tke 
Exeter,  1  Bob.  176.    If,  in  the  case  of 
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three  bonds,  the  first  on  ship  and  freight,  the  second  on  the 
ship  and  cargo,  and  the  third  on  the  ship  and  cargo,  the 
proceeds  of  the  ship  and  freight  were  little  more  than 
sufficient  to  discharge  the  third  and  second  bonds ;  the 
holders  of  the  third  and  second  bonds  claimed  to  be  paid  in 
priority  to  the  holder  of  the  first  bond,  and  this  claim  of 
theirs  was  not  disputed ;  but  it  was  contended,  on  behalf  of 
the  holder  of  the  first  bond,  that  the  third  and  second  bonds 
should  be  paid  out  of  the  proceeds  of  the  cargo :  this  the 
Court  refused  to  order.  The  learned  judge,  in  the  course  of 
the  case,  said  as  follows : — "  If  the  holders  of  the  last  bond, 
which  is  upon  ship  and  cargo,  have  the  same  and  equal  right 
to  proceed  against  the  cargo  as  against  the  ship  and  freight, 
I  shall  be  disposed  to  bold  that  in  equity  they  should  be 


The  PrisciUa,  the  holder  of  the  first 
bond  had  applied  to  the  Court  to  be 
allowed  to  proceed  against  the  ship  and 
fineight  in  the  first  instance,  and  the 
Court  had  seen  fit  to  grant  the  applica- 
tion, the  claims  of  all  the  hondholders 
would  have  been  satisfied,  and  none 
iroold  ha?e  been  prejudiced,  (for  the 
proceeds  of  the  ship,  freight,  and  cargo 
were  sufficient  to  satisfy  all,)  no  prin- 
ciple would  haye  been  infringed,  and 
the  equitable  right  of  the  parties  would 
have  been  fairly  adjusted.  This  view  of 
the  law  appears  to  be  supported  by  the 
recent  decision  of  the  Court  in  the  case 
of  The  Edward  Oliver,  16  L.  T.  N.  S. 
575.  In  this  case  there  were  bonds  on 
ship,  freight,  and  cargo,  to  an  amount 
sufficient  to  exhaust  the  proceeds  of  the 
ship  and  freight,  but  the  proceeds  of 
the  ship,  freight,  and  cargo^  were  suffi- 
cient to  discharge  the  bonds,  and  also 
to  discharge  a  claim  for  wages  due  to 
the  master.  The  master  had  bound 
himself  personally  by  the  bonds,  so  that 
according  to  the  ordinary  rule  his  claim 
would  hare  been  poetponed  to  the  claim 
of  the  bondholders,  but  to  have  acted 
upon  this  rule  would  have  been  practi- 
cally to  depriye  the  master  of  his  remedy 


in  rem  entirely,  as  he  could  not  proceed 
against  the  cargo  for  wages.  Application 
therefore  was  made  to  the  Court  on  his 
behalf  to  direct  that  his  claim  for  wages 
might  be  satisfied  in  the  first  instance 
out  of  the  proceeds  of  ship  and  freight ; 
and  as  this  could  be  done  without  preju- 
dice to  the  claim  of  the  bondholders  the 
Court  granted  the  application,  in  spite 
of  opposition  on  behalf  of  the  owners 
of  the  cargo.  In  the  case  of  La 
Constancia  (2  W.  Bob.  406,  460,  4 
No.  Ca.  285),  there  were  three  bonds, 
the  first  on  the  ship  only,  the  second  on 
the  cargo  only,  and  the  third  on  the 
ship  only.  The  second  bond  was  held 
to  amount  in  effect  to  a  bond  on  the 
ship,  freight,  and  cargo ;  and  it  seems 
that  it  bore  date  the  same  day  as  the 
first  bond.  The  Court  appears,  from 
the  report  of  the  case,  to  haye  directed 
that  the  last  bond  and  the  first  bond 
should  be  paid  out  of  the  proceeds  of 
the  ship  in  the  first  instance,  and  that 
if  the  remaining  proceeds  of  the  ship 
were  not  sufficient  to  discharge  the 
second  bond,  that  then  recourse  should 
be  had  to  the  freight  and  cargo  in  order 
to  meet  the  deficiency. 
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compelled  to  proceed  against  both,  and  in  aid  of  the  other 
bonds  to  resort,  in  the  first  instance,  to  the  cargo.  But  I 
apprehend  that,  upon  the  authority  of  The  PriTice  Regenty 
and  the  reasoning  of  Lord  Sto well's  judgment  in  The  Grati- 
tudine,  the  holders  of  the  last  bond  have  no  such  right 
against  the  cargo ;  they  cannot  make  the  cargo  answerable 
until  the  ship  and  freight  have  been  exhausted.  The  owners 
of  the  cargo  have  a  perfect  right  to  avail  themselves  of  the 
principle  of  that  decision.  They  have  a  right  to  say  that,  by 
law,  the  cargo,  though  legally  hypothecated,  cannot  be 
touched  till  the  ship  and  freight  have  been  exhausted.  They 
are  strangers  to  all  previous  bonds  on  ship  and  freight."  The 
result  of  the  decision  was,  that  the  only  fund  available  for 
the  payment  of  the  earlier  bond  was  almost  entirely  ex- 
hausted by  the  payment  of  the  last  bond. 
Jnriadi©-  In  somc  cases,  where  the  contract  of  bottomry  is  founded 
Coart  of  ^  ^^  fraud,  or  where  equities  attach  to  the  contract  which  can- 
Chanoeiy.  not  be  satisfactorily  dealt  with  by  the  Coui-t  of  Admiralty, 
the  Court  of  Chancery  will  assume  jurisdiction,  and  give 
relief  upon  bottomry  bonds.  Now,  however,  that  the  Court 
of  Admiralty  possesses  much  more  extended  powers  than  it 
formerly  exercised,  circumstances  can  rarely  arise  to  render 
the  interference  of  the  Court  of  Chancery  necessary  (o). 

(o)  See  Maude  and  Pollock  on  Ship-  13  Yes.  594,  9  East,  426  ;  Duncan  r. 

ping,  8rd  Ed.  444.    OlaaeoU  t.  Lanffj  M'Calmontf  8  Bear.   409  ;  DdUon  t. 

8  Sim.  858,  8  Myl.  k  Cr.  453,  note,  2  Lyally  8  Jar.  969  ;  Dandy  v.  Tamer, 

Phill.  828,  note ;  JIuaaey  y.  Christie,  Eq.  Caa.  Abr.  372. 


CHAPTER  IV. 


DAMAGE. 


The  Court  has  always  exercised  undisputed  jurisdiction  Original 
over  torts  committed  by  its  own  subjects  (a)  on  the  high  jj^on. 
seas^  but  the  ancient  statutes  expressly  prohibited  it  enter- 
taining any  cause  of  action  arising  within  the  body  of  a 
county  (6).  Now,  however,  so  far  as  relates  to  the  jurisdic- 
tion of  the  Court  in  cases  of  damage,  this  prohibition  has 
been  almost  entirely  done  away  with  by  recent  legislation. 

The  3i*d  &  4th  Vict.  c.  65,  s.  6,  enacts  that  the  Court  Bxtended 
shall  have  jurisdiction  to  decide  all  claims  and  demands  what-  ^^  ^^  ^5^ 
soever  in  the  nature  of  damage  received  by  any  ship  or  sea- 
going vessel,  and  to  enforce  payment  thereof,  whether  such 
ship  or  vessel  may  have  been  within  the  body  of  a  county, 
or  upon  the  high  seas,  at  the  time  the  damage  was  received 
in  respect  of  which  such  claim  is  made.     The  Admiralty  And  the 
Court  Act,  1861,  s.  7,  enacts  that  the  Court  shall  have  juris-  ^J  ^ggj 
diction  over  any  claim  for  damage  done  by  any  ship. 

It  is  to  be  observed  that  in  the  3  &  4  Vict.  c.  65,  the  term 


(a)  See  the  jadgment  of  Lord  Stowell 
in  The  ffereuUs,  2  Dod.  371.  The 
CoQii  ham  jarisdiciion  to  entertain  a 
salt  for  damages  for  assault  and  battery 
oommitted  on  the  high  seas;  and  ae- 
iioos  have  frequently  been  instituted 
against  masters  of  ships  by  marineis, 
to  recoyer  damages  for  ill  treatment. 
The  proceedings  are  in  penonam,  and 
the  trial  usually  takes  place  in  the  or- 
dinary way  before  the  judge  alone.  See 
Chitty*B  General  Practice,  toI.  2,  p. 


513.  The  Agineowrtt  1  Hagg.  272; 
The  Lima^  3  Hagg.  353  ;  The  Lowther 
CasiUf  1  Hagg.  385 ;  The  Enchanireee^ 
1  Hagg.  395.  See  The  Ruekertj  4  Bob. 
73,  and  a  learned  note  by  the  reporter, 
in  which  the  ancient  practice  of  the 
Court  respecting  trial  by  jury  is  dis- 
cussed. 

(6)  13  Rich.  2,  St.  1,  e.  5;  15  Rich. 
2,  c.  8.  Vdthasen  t.  Ormalejf,  3  T.  R. 
815 ;  The  Slixa  Jane,  3  Hagg.  335, 
and  see  f  upra,  p.  5. 
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Btrnotioii 
of  the 
stotates. 


"  ship  or  sea-going  vessel  *'  is  used  ;  in  the  Admiralty  Court 
Act,  1861,  the  term  *'  ship  "  is  used.     By  the  second  section 
of  the  latter  Act  it  is  declared  that  for  the  purposes  of  the 
Act  the  term  "  ship  "  shall  include  "  any  description  of  vessel 
used  in  navigation  not  propelled  by  oars."     It  would  seem 
that  these  statutes  give  the  Court  jurisdiction  in  cases  where 
damage  is  received  in  a  collision  by  "a  ship  or  sea-going 
vessel,"  within  the  meaning  of  the  former  Act,  although  the 
vessel  with  which  it  comes  into  collision  may  not  be  a  "ship," 
within  the  meaning  of  the  latter  Act ;  and  in  cases  where 
damage  is   do7ie  by  a  "  ship  "  within  the  meaning  of  the 
latter  Act,  although  the  craft  with  which  it  comes  into  colli- 
sion may  not  be  a  "  ship  or  sea-going  vessel,"  within  the 
meaning  of  the  former  Act.    The  7th  section  of  the  Admiralty 
Court  Act,  1861,  has  been  held  to  apply  to  a  case  where  the 
damage  was  done  by  a  steam-vessel  to  a  barge  (c)  ;  before 
the  passing  of  that  Act  it  was  held  that  the  6th  section  of 
the  3  &  4  Vict.  c.  65,  did  not  apply  to  a  case  where  damage 
was  received  by  a  barge  (cZ). 

It  is  submitted  that  the  statutes  are  intended  to  confer 
jurisdiction  upon  the  Court  only  in  cases  where  the  cause. of 
action  arises  out  of  tort,  and  that  a  suit  cannot  be  instituted 
for  the  pui-pose  of  recovering  compensation  for  damage  occa- 
sioned by  the  negligent  performance  of  a  contract,  except 
where  the  negligence  is  of  such  a  nature  as  to  give  a  right  of 
action  independently  of  contract.  Thus  the  Court  has  refused 
to  entertain  a  suit  for  damage  occasioned  by  the  negligence  of 
a  tug  in  towing  a  ship  aground  (e).   The  Court  will  not,  how- 


(c)  The  Mahifia,  Lush.  493 ;  Br.  & 
L.  67. 

(d)  The  Bilbao,  Lush.  149.  In  cases 
Inhere  the  colliBion  occurs  upon  the 
high  seas,  the  proyisions  of  the  statutes 
are  of  little  moment,  for  then  the  Court 
may  proceed  by  Tirtue  of  its  original 
jurisdiction.     The  Sarah,  Lush.  549. 

{«)  TheRoh€rlPow,^T.h.h,%9,  But 
in  the  case  of  The  NiyhtwcUch,  Lush. 
542,  a  sailing  yessel,  by  the  improper 
oayigation  of  a  steam  tug  which  was 


towing  her,  came  into  collision  with 
another  ship  and  sustained  damage;  and 
in  that  case  the  Oourt  held  that  it  bad 
jurisdiction  to  entertain  a  suit  insti- 
tuted by  the  owners  of  the  sailing  ship 
against  the  steam-tug.  It  is  difficult 
to  discover  the  principle  of  the  dis- 
tinction in  the  two  cases.  The  case^ 
may  be  reconciled  by  supposing  that  the 
Ck)urt  considered  that  in  the  one  case 
there  was  evidence  of  actionable  negli- 
gence independently  of  any  breach  of 
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ever,  decline  jurisdiction  simply  on  the  ground  that  the  negli- 
gence complained  of  constitutes  a  breach  of  contract,  if  it  is 
at  the  same  time  actionable  independently  of  contract  (/). 

The  statutes  not  only  give  the  Court  jurisdiction  within  Joritdic- 
the  body  of  a  county,  but  enable  it  to  entertain  a  suit  for  foreig^ 
collision  between  British  or  foreign  ships  in  foreign  waters  (g).  ^ato",  and 

Over  foreign  ships  the  Court  exercises  a  special  jurisdiction  ships, 
by  virtue  of  the  provisions  of  the  Merchant  Shipping  Act, 
1854.  The  527th  section  provides  that  whenever  any  injury 
has  in  any  part  of  the  world  been  caused  to  any  property 
belonging  to  Her  Majesty,  or  to  any  of  Her  Majesty's  subjects, 
by  any  foreign  ship,  if  at  any  time  thereafter  such  ship  is 
found  within  thre«  miles  of  the  coast  of  the  United  King- 
dom, it  shall  be  lawful  for  the  judge  of  the  High  Court  of 
Admiralty  upon  its  being  shown  to  him  by  any  person 
applying  summarily  that  such  injury  was  probably  caused  by 
the  misconduct  or  want  of  skill  of  the  master  or  mariners  of 
the  ship,  to  issue  an  order  to  detain  her  until  the  owner  or 
master  has  made  satisfaction,  or  has  given  security  to  abide 
the  event  of  any  suit  that  may  be  instituted  in  respect  of  such 
inquiry.  Upder  the  statute  the  Court  has  authority  not 
only  to  arrest  the  ship  but  to  proceed  to  judgment  QC) ;  it 
has  not  been  decided  whether  the  aiTest  and  action  should 
be  according  to  the  ordinary  process  of  the  Court  (i). 


ooDtract,  and  that  in  the  other  case  the 
caose  of  action  rested  simply  upon 
breach  of  contract.  At  the  aamo  time 
it  is  difficolt  to  see  what  eyidence  there 
was  of  actionable  negligence  indepen- 
dently of  contract  in  the  case  of  The 
Nightwatch,  Although  in  tbo  jodg- 
ment  in  The  Robert  Pow^  Dr.  Lush- 
ington  seemed  to  attach  a  limited  and 
technical  meaning  to  the  word  danuige 
used  in  the  statutes,  it  is  submitted 
that  the  decision  must  rest  upon  some 
broader  principle.  In  a  recent  case  the 
owners  of  the  Falmouth  pier  sued  a 
ship  in  the  Admiralty  Court  for  damage 
done  by  her  to  the  pier,  and  recovered. 
The  case  is  not  yet  reported. 


(/)  The  Julia,  Lush.  224.  In  this 
ease  the  Court  entertained  a  suit  insti- 
tuted by  a  ship  against  a  steam  tug 
which  had  her  in  tow. 

(g)  The  Diama,  Lush.  589 ;  The 
Courier,  Lush.  541.  Previously  to  the 
passing  of  the  recent  statutes,  the  Court 
in  many  instances  exercised  jurisdiction 
in  cases  of  collision  between  foreign 
Tcssels.  The  Johann  Priederick,  1  W. 
Hob.  35  ;  The  Oliristiana,  2  Hagg.  183. 
But  see  The  Ida,  Lush.  6. 

(/i)  The  Bilbao,  1  Lush.  149.  See 
The  Christiana,  2  Hagg.  188;  The 
Orieetwald,  Swa.  430. 

(t)  In  the  case  of  The  Bilbao,  supra, 
objections  to  the  form  of  proceeding, 
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rem  found- 
ed  on  mari- 
time lien. 

Under 
what  cir- 
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the  lien 
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The  usual  mode  of  proceeding  in  a  case  of  collision  is  by 
an  action  in  rem,  founded  upon  a  maritime  lien  which 
damage  imposes  upon  ship  and  freight  {k).  It  seems  that 
the  lien  will  attach  where  the  damage  is  occasioned  by  the 
negligent  management  of  the  ship,  even  though  at  the  time 
of  the  collision  it  may  not  have  been  under  the  immediate 
control  of  the  owners  or  master.  But  it  has  never  been  dis- 
tinctly held  that  a  suit  in  rem  may  be  instituted  against  a 
ship  for  damage  in  respect  of  which  the  owners  would  not 
have  been  personally  liable  at  common  law  {t). 


taken  after  abaolnte  appearance  giTen, 
were  not  entertained. 

(i)  The  Bold  Bwcleugh,  3  W.  Rob. 
220 ;  7  M.  P.  C.  0.  267 ;  NcUon  v. 
Couch,  83  L.  J.  0.  P.  46. 

(0  The  Ruby  Queen,  Lash.  266.  In 
this  case  the  ship  sued  was,  at  the  time 
of  the  oolliBion,  under  the  charge  of 
agents,  to  whom  she  had  been  entrusted 
for  sale  by  the  owner.  The  agents  had 
moored  her  improperly,  and  she  drifted 
and  fouled  another  ship.  It  was  argued 
on  behalf  of  the  owner,  who  had  ap- 
peared to  defend  the  action,  on  the 
authority  of  Reedie  y.  The  London  and 
North  Western  RaUvsay  Co.,  4  Ex.  244, 
and  other  cases,  that  the  agents  alone 
were  liable,  and  that  the  ship  could 
only  be  sued  where  the  collision  was 
occasioned  by  the  negligence  of  some 
person  for  whom  the  owner  was  respon- 
sible, according  to  the  rules  recognised 
at  Common  Law.  Dr.  Lushington 
held  that  the  objection  came  too  late 
after  appearance  and  plea.  He  added, 
'*  Neither  on  the  merits  could  I 
maintain  the  objection.  I  do  not 
dispute  the  cases  referred  to  by  the 
counsel  for  the  defendants ;  but  the 
distinction  is,  that  here  the  proceeding 
is  in  rem.  I  prooonnce  for  the  damage 
with  costs."  It  is  submitted,  however, 
that  the  judgment  in  the  case  may  be 
supported  without  necessarily  establish- 
ing any  distinction  in  principle  between 


the  liability  of  the  ship  tn  rem,  and  tlie 
personal  liability  of  the  owner.  With 
reference  to  the  liability  of  the  owner 
at  common  law  for  the  acts  of  persoss 
in  charge  of  the  ship,  see  Siihi  r. 
Rots,  L.  R.,  1  Q.  B.  584 ;  Dcdydi  t. 
Ty^-er,  B.  B.  &  E.  899 ;  Semdeman  t. 
Scurr,  L.  R.,  2  Q.  B.  86.  As  to  the 
liability  of  a  master  for  the  acts  of  his 
seryant,  see  Idmpus  y.  T%e  General 
Omnibus  Co.,  82  L.  J.  Ex.  84;  Reg,  r. 
Stephens,  L.  R.,  1  Q.  B.  702.  In  tlte 
case  of  The  Druid,  1  W.  Rob.  391,  Dr. 
Lushington  appears  to  have  decided 
that  the  ship  oould  not  be  proceeded 
against  for  damsge  arising  from  colliaoii 
occasioned  by  acts  of  the  master  not 
within  the  scope  of  his  ordinary  duties. 
In  that  case  the  learned  judge  obserred: 
''The  liability  of  the  ship  and  the  re- 
sponsibility of  the  owners  in  such  cases 
are  conyertible  terms ;  the  ship  is  not 
liable  if  the  owners  are  not  reaponaible, 
and  vice  versd^  no  responsibility  can 
attach  upon  the  owners  if  the  ship  is 
exempt  and  not  liable  to  be  proceeded 
against."  And  see  The  Ticonderoffa, 
Swa.  217 ;  The  Annapolis,  Lush.  295. 
In  the  case  of  The  Ida,  Lush.  6,  a  suit 
was  instituted  against  a  Banish  schooner 
by  Turkish  subjects  who  were  the 
owners  of  cargo  iigured  by  a  collision 
in  the  Danube.  The  master  of  the 
schooner  wilfully  cut  the  moorings  of  sn 
English  barque,  so  that  she  was  sent 
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The  Hen  attaches  to  the  ship  and  to  all  its  appurte- 
nances (m),  and  even  extends  to  subsequent  accretions  in  the 
value  of  the  ship  arising  from  repairs  effected  at  the  expense 
of  the  owner  (n).  It  also  attaches  to  the  freight  which  has 
actually  accrued  due.  The  cargo  laden  on  board  of  a  vessel 
at  the  time  of  collision  cannot  be  sued  for  damage,  but  it 
may  be  arrested  for  unpaid  freight.  Where  it  is  arrested  it 
will  be  released,  even  though  it  belong  to  the  owner  of  the 
ship,  on  payment  of  the  freight  into  Court  (o). 

The  lien  which  damage  imposes  travels  with  the  property 
into  whosesoever  possession  it  may  come.  It  is  inchoate 
from  the  moment  the  damage  is  occasioned,  and  when  carried 
into  effect  by  legal  process,  relates  back  to  the  period  when 
it  first  attached.  If  enforced  with  reasonable  diligence  it 
will  hold  good  against  the  claim  of  a  bond  fide  purchaser  with- 
out notice  (p),  but  the  person  entitled  to  the  lien  may  lose 


To  vhat  it 
attaches. 


The  time 
when  it 
attaches, 
and  against 
whom  and 
when  it 
may  be 
enforced. 


adrift  and  came  against  and  capsized  a 
barge  in  which  the  cargo  of  the  plain- 
tiffs was.  Under  the  circumstances  of 
the  case  the  Court  declined  to  entertain 
the  suit.  The  case  was  decided  before 
the  passing  of  the  Admiralty  Court  Act, 
1861. 

(m)  2%e  Alexander,  1  Bods.  282. 

(m)  The  Aliney  1 W.  Rob.  111.  Where 
subsequent  repairs  are  effected  at  the 
expense  of  a  stranger  to  whom  a  bot- 
tomiy  bond  has  been  giren,  the  lien  of 
the  bondholder  will  take  precedence  of 
the  lien  for  damage,  ib, 

(o)  TKe  Jhtcheste  de  Brabant,  Swa. 
264 ;  The  Victor,  Lush.  72.  The  owner 
of  cargo  on  board  a  ship  sued  for  colli- 
sion is  only  compellable  to  pay  into 
Court  the  freight  due  from  him  to  the 
shipowner.  In  computing  the  amount 
of  such  freight^  deductionB  as  per  charter 
from  gross  freight  will  be  allowed ;  and 
if  the  eaxgo  is  delirered  at  a  place  short 
of  destination  by  reason  of  the  collision, 
^eh  Reasonable  reduction  as  may  hare 
^^^oi  agreed  upon  between  the  shipowner 
*nd  the  owner  of  cargo.  Costs  of  paying 
freight  into  Court  may  also  be  deducted. 


The  Leo,  Lush.  444.  As  to  pro  raid 
freight,  see  The  Sohhmsten,  L.  B.  1 
Ad.  293.  Where  cargo  is  arrested  for 
freight  which  is  not  due,  the  arrest  will 
of  course  be  superseded,  but  the  Court 
will  not,  under  ordinary  circumstances, 
order  the  plaintiff  to  pay  the  costs  of 
the  arrest.  The  Flora,  L.  £.  1  Ad. 
47.  • 

(p)  **The  powers  of  the  Court  may 
be  enforced  against  the  ship  to  the  full 
extent,  without  reference  to  any  ques- 
tion that  may  be  raised  whether  the 
owners,  at  the  time  of  the  arrest, 
were  or  were  not  the  owners  when  the 
damage  was  committed.**'  Per  Dr. 
Lushington,  The  Mellona,  8  W.  Bob. 
21.  "In  cases  of  collision  it  has  been 
the  practice  of  this  country  and,  so  far 
as  I  know,  of  the  European  states,  and 
of  the  United  States  of  America,  to 
allow  a  party  alleging  grieyance  by  a 
collision  to  proceed  in  rem  against  the 
ship  whererer  found."  Per  Dr.  Lush* 
ington,  The  {Orirfstodld,  Swa.  485. 
See  also  7%e  Nymph,  Swa.  86.  Where 
the  vessel  has  changed  owners,  it  is  not 
possible  in  ordinary  cases  to  make  the 
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his  remedy  as  against  the  interest  of  third  parties  if  he  is 
guilty  of  laches  (q).  It  takes  precedence  of  liens  ex  can- 
tractu,  and  absorbs,  in  the  event  of  the  property  proving 
insufficient  to  meet  all  demands,  the  liens  of  wages,  towage, 
pilotage,  and  bottomry  (r). 

Proceedings  in  rem  in  the  Admiralty  Court  may  follow 
proceedings  in  a  court  of  law,  but  the  practice  of  the  Admi- 
ralty Court  is  not  to  allow,  while  an  action  is  pending  at 
Common  Law,  a  suit  based  on  precisely  the  same  grounds  («). 
Where  the  plaintiff  has  obtained  at  law  a  judgment  which  he 
is  unable  to  realise,  he  may  afterwards  avail  himself  of  pro- 
ceedings in  rem  in  the  Admiralty  Court.  In  an  action  in 
rem  the  Court  may  pronounce  a  decree  altogether  at  variance 
with  a  verdict  previously  obtained  at  Common  Law,  and  will 
decline  to  receive  any  statement  of  the  evidence  given  at  the 
trial  at  law  (t).  Judgment  in  rem  in  the  Admiralty  Court 
is  no  bar  to  subsequent  proceedings  in  a  court  of  Common 
Law,  unless  tbe  proceeds  of  the  vessel  are  at  least  equal  to 
the  amount  of  the  damage  suffered  (u). 

Where  damage  is  occasioned  by  collision  to  ship  and  cargo. 


person  to  whom  tbe  property  in  tlie  ship 
has  passed  responsible,  beyond  the  value 
of  tbe  ship,  for  the  amoant  of  freight 
which  the  former  owner  may  have  re- 
ceived.    Tke  Mellona,  3  W.  Rob.  25. 

(q)  The  Europa,  Br.  &  L.  89 ;  The 
Chieftain,  ib,  212. 

(r)  Abbott  on  Shipping,  Fart  6,  c.  1, 
B.  2  ;  and  see  Mande  and  Pollock,  3rd 
ed.  p.  191,  n.  In  The  Linda  Flor,  i 
Jnr.  N.  S.  172,  a  foreign  vessel  was 
proceeded  against  in  a  canse  of  damage, 
and  oondemnedL  The  crew  then  com- 
menced proceedings  to  have  their  wages 
paid  ont  of  the  proceeds  in  Court.  To 
this  the  owners  of  the  damaged  vessel 
objected,  because  the  proceeds  were 
insufficient  to  meet  both  claims.  Tbe 
Court  held  that  the  crew  conld  not 
maintain  their  claim  to  tbe  prejudice 
of  the  parties  damnified  by  the  collision. 
In  another  case  {The  Benares,  7  No.  Ga. 


Suppl.  50),  where  the  damage  in  which 
the  vessel  proceeded  against  was  con- 
demned exceeded  in  amount  the  valoe 
of  the  ship  and  freight,  and  her  ownen 
claimed  to  make  deduction  for  wages 
out  of  freight,  it  was  held  that  Uie 
whole  of  the  freight  was  liable  for  the 
damage.  See  also  The  Duna^  Irish  Ad. 
6  L.  T.  N.  S.  217. 

(8)  The  John  and  Mary,  Swa.  471. 
See  The  Bengal,  Swa.  468. 

(t)  The  Anne  and  Mary,  2  W.  Bi^b. 
197;  The  Clarence,  1  Spk.  201.  The 
dedsion  of  the  Board  of  Trade  oonoeni- 
ing  a  collision  will  not  be  allowed  in 
any  way  to  govern  the  judgment  of  the 
Court.    The  City  of  London,  Swa.  246. 

(tt)  NeUim  V.  CowJi,  33  L.  J.  G.  P. 
47.  As  to  proceedings  in  a  Court  of 
Equity,  see  SaUicich  y.  Ruuell,  h.  R. 
2  Bq.  441. 
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the  remedy  is  equally  open  to  tlie  owner  of  the  ship  and  the  ^*  '^}^^^ 
owner  of  the  cargo.  The  owners  of  the  cargo  may  join  m  the  be  enforced, 
action  brought  by  the  owners  pf  the  ship,  or  they  may  insti- 
tute a  separate  suit  (x),  and  where  in  a  suit  for  damage 
the  crew  of  the  injured  ship  seek  compensation  for  the 
loss  of  their  clothes  and  effects,  the  Court  will  entertain  the 
claim  (y). 

The  remedy  afforded  by  proceedings  in  rem  cannot  extend  The  extent 
beyond  the  property  proceeded  against   (z).      Where   theremedjm 
owners  do  not  appear,  the  decree  must  be  confined  to  the  *"*"*• 
ship  and  freight,  and  where  the  owners  do  appear,  they  can- 
not be  made  responsible,  except  for  costs,  beyond  the  value 
of  the  ship  and  freight  (a).     Should  bail  have  been  given 
for  a  sum  beyond  the  value  of  the  ship  and  freight,  the 
Court  will,  on  application  being  made,  order  the  amount  of 
the  bail  to  be  reduced  ;  the  bail  is  to  be  considered  as  given 
not  for  the  amount  of  the  damage  done,  but  for  the  value  of 
the  property  proceeded  against. 

Redress  for  injuries  arising  from  collision  may  be  obtained  Eemedy  t» 
by  proceedings  in  personaTYi,  and  in  cases  where  the  ship  is  P^^'^^"^- 
lost,  or  owing  to  some  other  cause  cannot  be  arrested,  a  suit 
in  persOTiaTYh  is  the  only  available  process.  In  all  cases  a 
suit  in  pei'sonam  affords  a  more  extensive,  though  at  the 
same  time  a  less  certain  remedy  than  a  suit  in  rem;  for, 
subject  to  the  rules  laid  down  by  statute  limiting  the 
Uability  of  owners  in  cases  of  collision,  the  defendant  in  a 
suit  m  pet'sonam  is  liable  to  the  full  extent  of  the  damage 
done  (6). 


(x)  The  Milan,  Lush.  398. 

{y)  The  (hmberland,  5  L.  T.  N.  S. 
496.  Ponblythe  Conrt  wonld  enter- 
tain in  the  ume  manner  a  claim  for 
compensation  for  personal  injury  re- 
ceived in  the  collision  by  any  of  the 
ship's  crew.  Whether  a  similar  claim 
for  compensation  by  the  representatiyes 
of  a  deceased  person  conld  be  adjudi- 
cated upon  by  the  Conrt^  is  doubtful. 
But  see  The  Borodino,  6  L.  T.  N.  S.  291. 
Taylor  y.  Dewar,  5  B.  &  &  58.    See 


sttprOf  p.  61,  n.  (a),  as  to  the  juris- 
dicticm  of  the  Court  in  caaes  of  personal 
damage. 

(3)  From  the  price  fetched  by  the  sale 
of  the  ship,  the  defendants  are  entitled 
to  deduct  the  marshal's  charges.  The 
Europa,  Br.  &L.  210. 

(a)  The  Jc^n  Dmn,  1  W.  Rob.  159 ; 
The  Victor,  Lush.  72 ;  The  Volant,  1  W. 
B.ob.  388  ;  The  Wild  Ranger,  Br.  &  L.  84. 

{b)  The  Volant,  1  W.  Bob.  383.  See 
the  judgment  in  The  Clard,  Swa.  8. 
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In  case  of  tort  or  damage  committed  by  vessels  of  the 
Crown,  the  legal  responsibility  attaches  to  the  actual  wrong- 
doer, and  the  Court  has  no  jurisdiction  to  issue  a  monition 
against  the  Lords  of  the  Admiralty  personally  to  answer  in  a 
suit  for  damage  occasioned  by  the  improper  navigation  of  a 
Queen's  ship  (c).  When  proceedings  are  instituted  against 
a  Queen's  ship,  it  is  usual  for  the  Lords  of  the  Admiralty  to 
instruct  the  Admiralty  proctor  to  enter  an  appearance  on 
behalf  of  the  commander  (d). 

The  54th  section  of  The  Merchant  Shipping  Act  Amend- 

tlie  owners'  "^^^^  ^^>  1862,  following  out  a  principle  laid  down  in 
liability  in  former  Acts,  provides  that  the  owners  of  any  ship,  whether 
^mm.  British  or  foreign,  shall  not  in  cases  where  any  damage  is  by 
reason  of  the  improper  navigation  of  such  ship  caused  with- 
out their  actual  fault  or  privity  (e)  to  any  other  ship  or  boat^ 
or  to  any  goods,  merchandise,  or  other  things  whatsoever,  on 
board  any  other  ship  or  boat,  be  answerable  in  damages,  in 
respect  of  damage  to  ships,  goods,  or  merchandise,  or  other 
things,  to  an  aggregate  amount  exceeding  eight  pounds  for 
each  ton  of  the  ship's  tonnage.  The  statute  provides 
further,  that  where  there  is  a  claim  in  respect  of  loss  of  life 
or  personal  injury,  the  owners  may  be  liable  to  the  extent  of 


Where  the  plaintiff  proceeds  in  rem,  and 
the  proceeds  of  the  property  are  found 
to  be  insufficient  to  ansver  the  damage^ 
it  is  not  competent  for  the  Court  to 
engraft  upon  the  proceeding  in  rem 
proceedings  in  personam  to  make  good 
the  excess;  because  the  appearance 
giren  by  a  defendant  in  an  action  in 
rem  is  simply  an  appearance  to  protect 
his  interest  in  the  property  under  arrest. 
The  Court  cannot  sanction  proceedings 
not  justified  by  the  original  process. 
The  Hope,!  ^.  Eob.  165  ;  I%e  Volant, 
ib,,  883.  But  it  does  not  follow  that 
the  Court  would  prohibit  a  plaintiff 
who  has  obtiuned  a  decree  in  an  action 
in  rem,  commencing  an  action  tn  per- 
tonam  in  the  regular  manner  to  recoTer 
damages  unsatisfied  by  the  proceedings 


in  rem.  See  ^«  Zephyr,  11  Ii.  T.  K. 
8.  851. 

(e)  Tke  Aihc^,  1  W.  Bob.  874. 

{d)  Tke  Volcano,  2  W.  Bob.  837; 
ff.  M,  8.  Swallow,  Swa.  32.  As  to 
costs,  see  poei,  p.  74,  n.  (u). 

(e)  The  fact  that  one  of  the  ownen 
was  master  of  the  ship  in  hxilt,  and  on 
board  at  the  time  of  the  oollisiou,  is  not 
of  itself  sufficient  to  show  that  the  im- 
proper navigation  of  the  ship  was 
caused  by  his  actual  fault  or  priTity. 
The  Obey,  L.  B.  1  Ad.  102.  If  th« 
loss  is  occasioned  by  the  actual  &iilt  of 
one  of  sereral  part-owners,  his  co- 
owners  are  not  thereby  precluded  from 
a  right  to  the  limited  liability  giyen  by 
statute.  The  Spirit  of  the  Oceem,  Br. 
&  L.  886« 
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fifteen  pounds  for  each  ton  of  the  ship's  tonnage^  but  that 
where  there  are  claims  for  loss  of  life,  and  also  claims  for 
damage  to  ships,  goods,  or  merchandise,  the  owners  shall  not 
be  answerable  in  respect  of  all  the  claims  to  a  greater  aggre- 
gate amoimt  than  fifteen  pounds  for  each  ton  (/). 

When  the  principle  of  thus  limiting  the  liability  of  ship-  Where 
owners  was  established  by  the  Legislature,  it  became  neces-  ^^^i" 
sary  to  provide  some  method  of  distributing  the  proceeds  claimants, 
proportionately,  in    cases    where    there    should    be    more  may  ais- 
claimants  than  one ;  because  it  is  obvious  that  in  such  cases  *nb«t« 

.  proceeds 

if  the  proceeds  were  all  paid  out  to  satisfy  the  first  action,  rateabiy. 
suitors  in  subsequent  actions  would  have  little  chance  of 
obtaining  any  recompense.  Accordingly,  by  the  Merchant 
Shipping  Act,  1854,  power  was  given  to  the  Court  of  Chan- 
cery to  adjust  claims  arising  out  of  damage  by  collision.  The 
514th  section  provides,  that  where  any  liability  has  been 
incurred  by  any  owner,  in  respect  of  loss  of  life,  personal 
injury,  or  loss  of,  or  damage  to,  ships,  or  goods,  and  several 
claims  are  made  or  apprehended  in  respect  of  such  liability, 
it  shall  be  lawful  for  the  Court  of  Chancery,  subject  to  the 
right  given  by  the  statute  to  the  Board  of  Trade,  to  entertain 
proceedings  at  the  suit  of  the  owner  (gr)  for  the  purpose  of 
determining  such  liability,  and  distributing  the  amount  due 
rateabiy  amongst  the  claimants  (h).  The  same  section  confers 


(/)  Before  the  passing  of  the  Her- 
ohant  Shipping  Amendment  Act,  1862, 
the  mle  limiting  the  liability  of  ship- 
owners depended  mainly  npon  the  pro- 
finons  of  the  504th  and  505th  sections 
of  the  Merchant  Shipping  Act^  1854. 
According  to  the  proTisions  contained 
in  these  sections,  the  liability  of  the 
shipowner,  in  cases  of  damage  to  ships 
or  goods^  depended  upon  the  actual  Talae 
of  his  own  ship.  See  The  African 
Ship  Company  y.  Swamifj  2  E.  &  J. 
660 ;  OraiMffer  y.  Martin,  2  B.  &  S. 
456 ;  Leycetier  y.  Logan^  4  E.  &  J. 
725.  These  sections  of  the  Merchant 
Shipping  Act  are  now  repealed,  bat  the 


505th  section  is  still  in  force.  It  pro- 
yides  that  the  owner  shall  be  liable  in 
respect  of  eyery  loss  arising  on  distinct 
occasions  to  the  same  extent,  as  if  no 
other  loss  had  arisen.  As  to  the  mode 
of  proceeding  to  recover  compensation 
in  case  of  loss  of  life  or  personal  in- 
jury, and  aa  to  the  jurisdiction  of  the 
Board  of  Trade  in  such  cases,  see  the 
Merchant  Shipping  Act,  1854,  s.  507, 
and  the  following  sections. 

(g)  The  right  of  filing  a  bill  la  giyen 
to  the  owners  for  their  protection,  and 
not  to  the  claimants  for  their  adyan- 
tage.    See  4  No.  Oa.  506. 

{h)  Where  there  are  several  claimants, 
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The  four 
rules  of 
the  Court 
as  to 
damage. 


power  upon  the  Court  of  Chancery  to  stop  all  actions  and 
suits  pending  in  any  other  court  in  relation  to  the  same 
subject  matter.  The  515th  section  provides  that  all  sums 
of  money  paid  for,  or  on  account  of,  any  loss  or  damage  with 
respect  to  which  the  liability  of  the  owners  of  the  ship  is 
limited,  and  all  costs  incurred  in  relation  thereto,  may  be 
brought  into  account  among  part  owners  of  the  same  ship, 
in  the  same  manner  aS  money  disbursed  for  the  use  thereof. 
The  13th  section  of  the  Admiralty  Court  Act,  1861, 
enacts  that  whenever  any  ship  (i)  is  under  arrest  of  the 
Court  of  Admiralty,  the  Court  shall  have  the  same  powers 
as  are  conferred  by  the  above-mentioned  sections  of  the 
Merchant  Shipping  Act  upon  the  Court  of  Chancery.  Thus 
where  the  owner  is  exposed  to  conflicting  claims  aiising 
out  of  damage  occasioned  by  collision,  he  may  file  a  peti- 
tion in  the  Admiralty  Court  praying  for  a  declaration  of 
limited  liability,  and  the  Court  is  invested  with  fuU  power  to 
ascertain  the  amount  of  compensation  due,  and  distribute  it 
amongst  the  claimants  (J), 

The  principles  which  regulate  in  the  Admiralty  Court 
the  right  to  compensation  for  damages  arising  from  colli- 
sion in  some  respects  differ  from  those  acted  upon  in  the 
Courts  of  Common  Law.  The  four  chief  rules  which 
guide  the  Coui-t  in  these  cases  have  been  laid  down  by 
Lord  Stowell  in  the  following  terms : — "  There  are  four 
possibilities  under  which  an  accident  of  this  sort  may 
occur.  In  the  First  place,  it  may  happen  without  blame 
being  imputable  to  either  party ;  as  where  the  loss  is 
occasioned  by  a  storm,  or  any  other  vis  majoi':  in  that 


and  the  damages  exceed  the  liability  of 
the  owner  in  respect  of  the  tonnage  of 
the  ship,  the  amount  of  the  owner's 
liability  wlU  be  distributed  rateably. 
Olaholm  T.  Barker^  L.  B.  2  Eq.  598, 
1  Ch.  Ap.  228. 

(t)  Foreign  ships  may  claim  the 
benefit  of  this  and  the  foregoing  pro- 
visions. The  AmaliOj  Br.  &  L.  151. 
But  this  was  not  so  before  the  passing 


of  the  Merchant  Shipping  Amendment 
Act,  1862.  The  Wild  Ranger,  Lash. 
553 ;  Cope  v.  Doherty^  4  K.  &  J.  881. 
(j)  The  Court  will  not  require,  before 
the  owner  of  a  yessel  can  claim  a  limi- 
tation  of  hia  liability,  that  he  should 
acknowledge  that  his  vessel  was  to 
blame.  The  AmaHa,  82  L.  J.  Ad. 
191,  Br.  &  L.  151. 
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case,  the  misfortune  must  be  borne  by  the  party  on  whom 
it  happens  to  light;  the  other  not  being  responsible  to 
him  in  any  degi-ee.  Secondly,  a  misfortune  of  this  kind 
may  arise  where  both  parties  are  to  blame  ;  where  there  has 
been  a  want  of  due  diligence  or  of  skill  on  both  sides.  In 
such  a  case,  the  rule  of  law  is,  that  the  loss  must  be  ap- 
portioned between  them,  as  having  been  occasioned  by  the 
fault  of  both  of  them.  Thirdly,  it  may  happen  by  the  mis- 
conduct of  the  suflFering  party  only  ;  and  then  the  rule  is, 
that  the  sufferer  must  bear  his  own  burthen.  Lastly,  it  may 
have  been  the  fault  of  the  ship  which  ran  the  other  down ; 
and  in  this  case  the  injured  party  would  be  entitled  to  an 
entire  compensation  from  the  other." 

With  reference  to  the  first  rule  it  is  to  be  observed  that  First— in 
the  presumption  of  negligence  does  not  arise  from  the  mere  ^^^^t 
happening  of  a  coUision,  and  in  order  to  fix  the  loss  on  the 
ship  sued,  the  law  requires  evidence  of  the  absence  of  reason- 
able care  and  maritime  skill  on  the  part  of  the  crew.     Where 
a  reasonable  doubt  exists  as  to  the  cause  of  the  collision,  the 
Court  will  regard  the  collision  as  the  result  of  accident,  and 
dismiss  the  suit  (k).  Where  cross  actions  are  brought  to  recover 
damage  occasioned  by  inevitable  accident,  both  actions  will  be 
dismissed  {l).    It  is  the  general  practice  of  the  Court  not  to  Costs. 
give  costs  on  either  side  in  cases  of  accident  (m). 


(h)  «  The  raiiilt  of  the  evidence  will 
lie  .  •  .  either  a  conyiction  in 
yunr  mind  that  the  loss  was  occasioned 
l<7  aoddenti  in  which  case  it  must  be 
Buttained  by  the  party  on  whom  it  has 
f  lUen  ;  or  a  state  of  reasonable  doabt 
as  to  the  preponderance  of  eyidence, 
which  wiU  have  nearly  the  same  effect : " 
per  Sir  C.  Sobinson,  The  CcUkerine  of 
Jhiver,  2  Hagg.  154.  *<  With  regard 
lo  insTitable  accident,  the  onns  lies  on 
those  who  bring  a  complaint  against  a 
vessel,  and  who  seek  to  be  indemnified 
->oa  them  is  the  onns  of  proTing  that 
the  blame  does  attach  npon  the  vessel 
proceeded  against : "  per  Dr.  Lashing- 
^n,  The  Bolina,  3  No.  Ca.  208 ;  The 


Mary  Stewart,  2  W.  Bob.  244.  See 
Bammach  y.  Whiie,  31  L.  J.  C.  F. 
129  ;  Seott  y.  London  Dock  Company, 
34  L.  J.  Ex.  220.  **  In  my  apprehen- 
sion, an  inevitable  accident  in  point  of 
law  is  this,  vis.,  that  which  the  party 
charged  with  the  offence  conld  not  pos- 
sibly prevent  by  the  exercise  of  ordi- 
nary care,  caation,  and  maritime  skill :" 
per  Dr.  Lushington,  The  Virgil,  2  W. 
Rob.  205.  See  The  Peerless,  Lnah.  80 ; 
The  Perseverance,  Holt^s  Rule  of  the 
Road,  262. 

(0  The  Shannon,  1  W.  Rob.  463. 

(to)  The  Itinerant,  2  W.  Rob.  231 ; 
The  Ebenezer,  2  W.  Rob.  206.  Bat  the 
Coart  holdSj  and  will  on  occasion  exer' 
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Secondly—  The  second  rule  is  founded  upon  the  principle  which  fix)m 
■hipTwt^  a,ncient  times  has  been  applied  in  the  Admiralty  C!ourt,  that 
to  blame,  damage  occasioned  by  a  common  fault  shall  be  considered  as 
a  common  loss  (n).  If  the  owner  of  one  ship  bring  an 
action  against  the  owner  of  another  ship  for  damage  by 
collision,  and  both  ships  be  found  to  blame^  the  party 
proceeding  recovers  only  a  moiety  of  his  damage ;  if  there 
is  a  cross  action  the  damages  are  divided,  each  party  re- 
covering half  his  own  loss  (o).  The  rule  will  apply 
although  the  fault  on  the  one  side  may  be  greater  than 
the  fault  on  the  other,  for  the  Court  cannot  appoi-tion  the 
damages  according  to  the  quantum  of  neglect  on  the  one  side 
and  the  other  (p). 

Before  the  passing  of  the  Merchant  Shipping  Act  Amend- 
ment Act,  1862,  the  application  of  this  rule  was  in  some  cases 
qualified  by  the  provisions  of  the  298th  section  of  the  Mer- 
chant Shipping  Act,  1854.  That  section  enacted  that  if  in 
any  case  of  .collision  it  should  appear  to  the  Court  that  the 
collision  was  occasioned  by  the  non-observance  of  the  roles 
laid  down  by  the  Act  for  the  regulation  of  vessels  at  sea,  the 
owner  of  the  ship  by  which  such  rule  had  been  infiinged 
should  not  be  entitled  to  recover  any  recompense  wkatevei" 
for  damage  except  in  certain  cases.  In  accordance  with  the 
terms  of  this  enactment  in  a  case  of  collision  where  an  action 
and  a  cross  action  were  instituted,  and  it  was  found  that 
neither  of  the  vessels  had  observed  the  rules  laid  down  by 
the  Act,  and  that  the  non-observance  of  the  rules  had  occa- 


cise,  a  discreUonary  pover  to  oondemn 
in  costs.  In  a  case,  where  the  Court 
considered  that  the  plaintiff  had  good 
reason  to  think  the  collision  was  a  mere 
accident,  which  coald  not  have  been 
aToided,  and  that  he  was  nnduly  rash 
in  bringing  his  action,  it  condemned 
him  in  costs.  T/ie  London,  Br.  k  L. 
83  ;  and  see  Tfie  Ihomleyy  7  Jur.  660. 
(n)  The  Lima,  i  Jur.  N.  S.  147 ;  The 
Immaganda  Sara  Claeina,  8  M.  P.  C.  C. 
75  ;  The  Aurora,  Lush.  327  ;  The  Se- 
ringapatam,  5  No.  Ca.  66  ;    The  Celt,  3 


Hagg.  328,  n. 

(o)  The  MUan,  Lnsb.  898. 

(p)  See  the  observations  of  Lord 
Gifford  in  Hay  t.  Le  Neve,  2  Shawns 
Scotch  Appeal  Gases,  895 ;  and  The 
Judith  Randofph,  there  cited.  "  Strict 
justice  wonld  say  that  the  bnrthen  of 
making  good  the  loss  should  faXl  upon 
the  two  delinquents  in  proportiim  to 
their  delinquency,  but  in  practice  the 
proportion  is  impossible  to  be  ascer- 
tained : "  per  Dr.  Lnshington,  The 
Milan,  Lush.  401. 
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sioned  the  collision,  it  was  held  that  neither  could  recover  (;). 
And  in  a  case  where  both  vessels  were  to  blame,  the  one  in 
not  keeping  a  proper  look  out,  the  other  in  not  observing  the 
rules  laid  down  by  the  Act,  it  was  held  that  although  the 
former  vessel  was  entitled  to  half  damages  by  the  maritime 
rule,  the  latter  was  barred  from  recovering  damages  by  the 
statute  (r).  Now,  however,  these  cases  are  of  little  import- 
ance, for  the  298th  section  of  the  Merchant  Shipping  Act, 
1854,  has  been  repealed,  and  the  provisions  of  the  28th  and 
29th  sections  of  the  Merchant  Shipping  Act  Amendment 
Act,  1862,  have  been  substituted.  The  recent  Act  does  not 
bar  the  remedy  of  the  suitor ;  it  simply  enacts  that  if  in  any 
case  of  collision  it  appears  to  the  Court  that  the  collision 
was  occasioned  by  the  non-observance  of  any  regulation 
made  by  or  in  pursuance  of  the  Act,  the  ship  by  which 
such  regulation  has  been  infringed  shall  be  deemed  to 
be  in  fault  (s).  Where  both  ships  are  to  blame,  it  is  the  Costs, 
general  rule  that  each  party  should  be  left  to  pay  his  own 
costs  (Q. 


(q)  The  JUwal,  1  Spk.  97.  See 
The  WcaufeU,  1  Spk.  271 ;  Tke  Fairy, 
1  Spk.  298;  The  Telegrajph,  1  Spk. 
437;  The  Jtdiana,  Swa.  22.  '*In 
imih  and  fact  the  operation  of  the 
statute  was  never  peroeWed  bj  those 
who  framed  it.  In  a  ease  tried  at 
Common  Law  the  statute  would  have  no 
effeet  whatever,  heeanse  the  owners  of 
a  vessel  at  all  wrong  can  never  re- 
cover." See  I%e  Swemland,  2  Spk. 
110. 

(r)  Ihe  Aurora,  Losh.  827.  In  the 
ease  of  Ihe  Milan,  Losh.  889,  it  was 
held  that  the  298th  section  did  not  ap- 
ply to  the  owner  of  cargo  sning. 

(f )  It  is  provided  that,  in  case  any 
damage  to  person  or  property  arises 
from  the  non-observance  by  any  ship  of 
any  rqpolation  made  by  or  in  parsnanoe 
of  the  Aot^  such  damage  shall  be  deemed 
to  have  been  occasioned  by  the  wilful 
default  of  the  pexton  in  charge  of  the 


deck  :  section  28.  Masters  and  owners 
wilfully  disobeying  the  regulations  are 
to  be  deemed  to  be  guilty  of  a  misde- 
meanour.   Section  27. 

(0  The  OrcUava,  5  Notes  of  Oases, 
45;  T%e  De  Cod:,  6  Notes  of  Cases, 
308 ;  The  Washington,  5  Jur.  1067  ; 
The  Shannon,  1  W.  Bob.  468.  Where 
there  is  an  action  and  a  cross  action, 
the  rule  is,  that  if  either  party  is  alone 
to  blame,  that  party  pays  the  costs  of 
both ;  if  neither  is  to  bhune,  each  pays 
his  own  costs ;  if  both  are  to  blame, 
the  costs  fall  on  both.  The  Washing' 
Urn,  5  Jur.  1067.  In  the  case  of  The 
Saxonia  and  The  Eclipse,  Lush.  410, 
there  was  an  action  and  a  cross  action  ; 
judgment,  both  ships  to  blame ;  appeal 
by  one  party  in  both  actions  ;  the  judg- 
ment was  affirmed,  yet  each  party  was 
left  to  pay  his  own  costs  in  the  court 
above.  See  The  Telegrt^  1  Spk. 
427. 
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Thirdly— 
vhere 
pUintiiF 
alone  to 
bUme. 


Costs. 


Fonrthly- 
where  de- 
fendant 
alone  to 
blame. 


Costa. 


Where  the  plaintiff  is  alone  to  blame  for  the  collision,  and 
the  case  accordingly  falls  within  the  third  rule,  the  general 
practice  is  to  dismiss  the  petition  with  costs  {u).  But  where 
the  crew  of  the  ship  sued,  although  not  to  blame  for  the 
colUsion,  have  been  guilty  of  misconduct  in  neglecting  to 
render  assistance  to  the  suffering  vessel  after  the  collision, 
the  Court,  although  it  will  of  course  order  the  petition  to  be 
dismissed,  will  either  refuse  costs,  or  condemn  the  defendant 
in  costs  (x).  Where  the  plaintiff  fails  to  establish  his  case,  if 
the  arrest  of  the  ship  is  an  act  of  mala  fides,  or  an  act  of 
such  gross  negligence  as  to  lead  the  Court  to  imply  malice, 
the  Court  will  award  damages  to  the  defendant  (y). 

In  cases  falling  within  the  last  rule,  where  the  defendant 
is  alone  to  blame,  the  general  principle  is,  that  the  injured 
person  is  entitled,  subject  to  the  limitations  imposed  by 
statute,  to  full  compensation  for  all  loss  occasioned  by  the 
collision  ;  restitutio  in  integrwm  is  the  leading  maxim  (r). 
The  principles  upon  which  the  Court  proceeds  in  awarding 
restitution  will  presently  be  considered.  The  plainti£^  in 
cases  falling  within  this  rule,  is  generaDy  entitled  to  his 
costs ;  and  costs  will  be  given  even  in  cases  where  the 
proceedings  are  against  a  Queen's  ship  (a).  But  where  the 
defendant's  ship  is  to  blame,  and  the  defendant  notwith- 
standing obtains  judgment  in  his  favour  on  the  ground 
that  the  loss  was  occasioned  by  the  fault  of  a  qualified 
pilot  acting  in  charge  of  the  ship  within  a  district  where 
the  employment  of  the  pilot  was  compulsory  by  law,  the 


(u)  The  Ltgo,  2  Hagg.  860.  Even 
if  the  plaintiff  snoceed  in  the  Ad- 
miralty Coort^  if  the  decision  is  re- 
versed on  appeal,  he  will  in  some  cases 
be  ordered  to  pay  the  costs  in  the  court 
belov  as  well  as  in  the  court  above. 
The  Telegraph,  1  Bpk.  487.  As  to 
costs  on  appeal,  see  The  PUrtnce 
Nightingale,  1  M.  P.  C.  C.  N.  a  78, 
Br.  &  L.  29 ;  The  VUter,  1  M.  P.  C.  0. 
N.  S.  81 ;  The  Dumfries,  Swa.  127  ; 
The  North  AtMrioan,  Swa.  858.  Where 
the  suit  is  institated  on  behalf  of  the 


Queen  in  her  office  of  AdminJty,  the 
Court  has  no  power  to  oondemn  the 
Crown  in  costs.  Th4  Leda,  82  Ll  J. 
Ad.  58. 

(«)  J%e  CeU,  8  Hagg.  828.  See 
The  Catalina,  2  Spk.  28 ;  The  Her^ 
chant  Shipping  Act  Amendment  Act, 
1862,  s.  83. 

{y)  The  Evangelismoe,  Swa.  879. 
Bee  The  Peri,  82  L.  J.  Ad.  46. 

(2)  The  Clyde,  Swa.  24. 

(a)  ff,  M,  S.  Swalhw,  Swa.  82 ; 
but  see  The  Leda,  82  L.  J.  Ad.  58. 
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Court  will  not  order  the  plaintiff  to  pay  costs  (i).  In  a  case 
in  which  a  ship  was  condemned  in  a  cause  of  damage  and 
the  proceeds  were  insufficient  to  satisfy  the  damage  and 
costs^  the  owner,  who  had  appeared  and  contested  the  action, 
was  held  to  be  personally  liable  for  the  costs,  but  the  judge  * 

intimated  that  he  might  have  arrived  at  a  different  conclu- 
sion concerning  the  costs  if  the  owner  had  allowed  judgment 
to'go  by  default  (c). 

It  is  usual  in  cases  where  one  vessel  is  proceeded  against  Cross 

in  a  cause  of  collision,  and  the  owners  of  the  other  think  that 

they  have  some  chance  of  obtaining  a  decree  in  their  favour, 

to  enter  a  cross  action.     When  this  is  done  it  is  the  practice 

for  the  solicitors  for  the  respective  parties  to  agree  that  the 

decision  in  the  one  case  shall  govern  the  decision  in  the 

other  (cZ)  ;  but  until  lately  the  Court  had  no  power  to  insist 

that  such  an  arrangement  should  be  made.     Now,  by  the 

Admiralty  Court  Act,  1861,  the  Court  is  invested  with  powers 

which  enable  it  to  enforce  uniformity  of  practice  in  this 

respect.     The  34th  section  of  that  Act  provides  that  the 

Court  may,  on  the  application  of  the  defendant  in  any  cause 

of  damage  and  on  his  instituting  a  cross  cause,  direct  that 

^he  principal  cause  and  the  cross  cause  be  heard  at  the  same 

time  and  upon  the  same  evidence  {e) ;  and  if  in  the  principal 

cause  the  ship  of  the  defendant  has  been  arrested,  or  security 

given  by  him,  and  in  the  cross  cause  the  ship  of  the  plaintiff 

cannot  be  arrested,  and  security  has  not  been  given,  the 

Court  may,  if  it  think  fit,  suspend  the  proceedings  in  the 

principal   cause   until   security  has  been  given  to  answer 

judgment  in  the  cross  cause  (/).      In   a   case  where  the 

plaintiff  in  a  cause  of  collision  had  obtained  a  decree  that 

both  vessels  were  to  blame,  and  the  defendant,  although 

{I)  The  Agrieola,  2  W.  Rob.  21 ;  where  the  plaintiff  roing  in  rem  ib  % 

^e  KorikampUmf  1  Spk.  15Z.  British    sabject   resident   within   the 

(c)  The  John  Jhmn,  1  W.  Bob.  169.  jurisdiction.     The  Cameo,  Lnsh.  408. 

(<0  The  Seringapatam,  6  No.  Ga.  But  they  do  not  apply  where  the  pro- 

171 ;  The  Calypeo^  Swa.  29.  oeedings  are  in  personam,  TheAmazon^ 

(0  Bee  The  Vwtigem,  Swa.  518.  36  L.  J.  Ad.  4. 

(/)  The  provisions  of  the  Act  apply 
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he  had  instituted  a  cross  action  had  not  prosecuted  it, 
the  Court  refused,  on  the  motion  of  the  defendant*  to 
refer  the  damage  of  both  vessels  to  the  registrar ;  it  was 
held  that  the  defendant's  only  course  was  to  prosecute 
the  cross  action,  notwithstanding  that  the  plaintiff  re- 
sided out  of  the  jurisdiction,  and  his  ship  had  perished 
in  the  collision  (g).  If  the  defendant  in  an  action  of  damage 
chooses  to  lie  by  and  see  the  result  of  the  action,  and  a 
decree  is  given  that  both  parties  are  to  blame,  he  is  not 
necessarily  estopped  from  afterwards  instituting  a  cross 
action;  but  the  Court  will,  through  the  medium  of  costs, 
greatly  discourage  such  proceedings  (A). 

Where  the  owner  of  the  cargo  sues,  and  both  ships  are  to 
blame,  the  rule  of  the  Court  is,  that  the  owner  of  the  cargo 
damaged  shall  recover  a  moiety  of  the  damage  only  from  the 
owner  of  the  other  ship  (i).  Compensation  cannot  be  reco- 
vered for  damage  done  to  cargo,  unless  the  owner  of  the 
cargo  is  a  party  to  the  action ;  for  restitution  can  be  made 
only  to  those  who  bring  their  claims  properly  before  the 
Court  {k). 
Damages—  The  principle  upon  which  the  Court  proceeds  in  a<«Agging 
principle  damages  remains  to  be  considered.  In  treating  of  this  sub- 
ject it  will  be  convenient  to  regard  it  quite  independently  of 


Salt  by 
owner  of 
cargo. 


(ff)  Tkt  North  Americant  Sva.  466. 

{h)  The  Calypso,  Swa.  28. 

1%)  **l  apprehend  that  in  carrying 
oat  this  priociple  the  Court  of  Ad- 
miralty most  say,  *  Yon,  the  innocent 
owners  of  cargo,  proceeding  against  one 
only  of  two  delinqnent  ships,  shall  re- 
cover only  half  yonr  damage,  becanse 
we  can  affix  'to  the  vessel  proceeded 
against  only  half  the  blame,  and  you 
shall  be  left  with  respect  to  the  other 
half  of  yonr  loss  to  year  remedy  against 
the  owner  of  the  other  vessel,  which 
we  hold  to  be  equally  delinquent'  :*' 
per  Pr.  Lushington,  The  Milan,  Lush. 

iOi, 

{h)  The  Saracen,  4  No.  Ca.  509. 
In  a   case  where   the   owners   of  a 


vessel  and  part  of  the  cargo  lost  in  a 
collision  brought  an  action  in  the 
Admiralty  Court  against  the  *^*«**«yf 
vessel,  and  obtained  a  deerae  for  the 
condemnation  of  the  ship,  and  on  the 
same  day  that  the  decree  was  pro- 
nounced the  owners  of  the  remaining 
portion  of  the  cargo  brought  an  action 
against  the  damaging  vessel,  and 
applied  to  the  Court  to  be  let  in  to 
participate  rateably  in  the  proceeds  of 
the  condemned  ship  :  it  was  held  that 
the  Court  could  not  in  such  a  ease 
decree  a  rateable  distribution,  and 
thereby  take  away  the  priority  of  the 
prior  peifM.  TAe  iSarocen^  6  M.  P.  C  C. 
56. 
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-tlie  rule  laid  dovni  by  statute  limiting  the  liability  of  the 
o^wners,  which  has  already  been  considered,  for  the  statutory 
rule   does  not  affect  the  principles  upon  which  the  Court 
proceeds  in  ascertaining  the  amount  of  damages,  although 
in  cases  where  it  applies  it  prevents  the  recovery  of  damages 
"beyond  the  amount  fixed  by  the  statute.     Wherever  damage 
has  been  done  by  one  vessel  to  another,  the  parties  are  to 
"be  restored  into  the  same  state  as  they  were  before  the  acci- 
dent ;  that  is  to  say,  they  are  to  have  the  full  value  of  the 
property    lost;    restitutio    in    integrum    is    the    leading 
maxim  (t). 

Where  a  ship  is  totally  lost  the  mode  of  ascertaining  the  in  ease  of 
value  is  a  matter  of  evidence,  and  no  positive  rule  can  be*??*^^^'"^^ 
laid  down  on  the  subject  (m).  In  ordinary  cases  the  price  for 
which  the  ship  would  have  sold  immediately  before  her  loss 
may  be  regarded  as  a  fair  measure  of  her  value.  But  in 
the  case  of  a  ship  adapted  only  for  special  puiposes  and  of 
such  ah  exceptional  character  as  to  be  in  fact  unmarketable, 
some  other  criterion  must  be  adopted.  In  these  cases  the 
Court  will  endeavour  to  arrive  at  the  real  extent  of  the  loss 
sustained  by  calling  to  its  aid  every  circumstance  which  may 
assist  it  to  form  a  correct  estimate,  and  the  original  price  of 
the  ship,  its  condition  at  the  time  of  loss,  and  the  sum  for 
which  the  plaintiff  could  have  got  such  another  ship  built, 
may  be  very  important  matters  in  the  calculation  {n). 


(2)  2%e  Clyde,  Swa.  24. 

(m)  WUwn  T.  Dickaon,  2  B.  &  A.  2. 

(n)  *'In  ordinary  cases  the  Talne  of 
a  sbip  is  what  she  woald  have  fetched 
immediately  before  the  loss.  This, 
however,  cannot  be  a  tme  criterion  in 
all  cases.  A  particnhur  dass  of  ships 
might  be  adapted  for  one  description 
of  traffic,  and  for  that  alone,  and  that 
description  might  be  entirely  oocapied 
by  one  company,  with  which  it  might 
be  hopeless  to  compete,  so  that  there 
wodd  be  no  market  for  a  ship  of  that 
particular  description.  If  soch  a  case 
should  erer  arise,  it  wonld  be  necessary 


for  the  Conrt  to  adopt  some  other 
criterion.  One,  I  ventare  to  saggest^ 
might  be  to  ascertain  the  price  given 
for  the  ship  and  her  sabsequent  de- 
terioration. Some  such  criterion  wonld 
have  to  be  adopted,  for  otherwise  the 
value  of  the  ship  would  be,  what  the 
ship  would  sell  for  to  be  broken  up  :** 
per  Wood,  Y.-O.,  2  E.  &  J.  664.  But 
see  Jhbree  v.  Schroeder,  2  Myl.  k  G. 
488.  In  Qrainger  v.  Martin,  2  B.  & 
8.  456,  in  order  to  decide  whether  a 
ship  was  a  constructive  loss,  the  que*- 
tion  arose  whether  the  cost  of  certain 
repairs  wonld  or  would  not  have  ez« 
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Where  the  Where  the  ship  is  damaged  only,  her  owners  are  entitled 
damaged  to  a  complete  repair  of  all  the  damage  done,  notwithstanding 
^°'y-  that  the  result  may  be  to  render  the  ship  more  valuable  than 


eeeded  the  ralae  of  tho  ship  vhen  re« 
paired,  this  involTed  an  inquiry  as  to 
the  Talae  of  the  ship  when  repaired. 
On  thia  point  Blackbnm,  J. ,  obserred, 
'*The   arbitrator    wanted    to    know 
whether,  if  he  had  to  decide  'the  case, 
he  should  value  the  ship  at  the  seller's 
or  the  purchaser's  price.     I  think  it  is 
neither.      I  think  the  test  is,  What 
was  the  real  value  of  the  ship  at  the 
time  ?    In  the  present  case  I  think  the 
bailder*s  price,  that  is  the  price  at 
which  a  person  could  have  got  such  a 
ship  built  for  him,  would  have  come 
much  nearer  to  the  true  value  than  the 
selling  price."     It  is,  however,  right  to 
observe  that  in  the  Admiralty  Court 
there  has  always  been  a  strong  inclina- 
tion to  adopt  the  selling  price  as  the 
value  wherever  practicable.     The  fol- 
lowing   observations  of  Dr.   Lashing- 
ton  in  the  case  of  The  Clyde,  Swa. 
24,  deserve  careful  attention.     **  What 
we  have  now  to  look  at  is,  what  would 
the  vessel  have  fetched  in  the  market 
at  the  period  of  its  destruction.      In 
order  to  ascertain  this,  there  are  various 
species  of  evidence  that  may  be  re- 
sorted to  ;  for  instance,  the  value  of  the 
vessel  when  built.     But  that  is  only 
one  species  of  evidence,  because   the 
value  may  furnish  a  very  inferior  cri- 
terion whereby  to  ascertain  the  value 
at  the  moment  of  destruction.     The 
length  of  time  during  which  the  vessel 
has  been  used,  and  the  degree  of  dete- 
rioration suffered  will  affect  the  ori- 
ginal price  at  which  the  vessel  was 
built.     But  there  is  another  matter  in- 
finitely more  important  than  this — 
known  even  to  the  most  unlearned — 
the  constant  change  which  takes  place 
in  the  market.     It  is  the  market  price 
which  the  Coutt  looks  to,  and  nothing 
else,  as  the  value  of  the  property.     It 


is  an  old  saying,  '  The  worth  of  a  ihi^ 
is  the  price  it  will  bring.*  "     In  tin 
case  of  The  Iron-Master,   Sw«.  443, 
the  same  learned  judge   observed  aa 
follows : — <*  In  this  case  the  loee  is  eoa- 
fined  to  a  single  item,  the  value  <^  the 
ship    destroyed.       The    evidence   ad- 
duced is  as  usual  of  different  kinds ; 
and  I  think  it  convenient  here  to  state 
how  the  Court  ranks   these  differsit 
kinds  of  evidence  in  order  of  import- 
ance, the  question  being  the  value  of  the 
ship  at  the  time  of  the  oollisioD.     Tfae 
best  evidence  is,  first  the   opinion  of 
competent  persons  who  knew  the  diip 
shortly  previous  to  the  time   it  was 
lost;  that  evidence  is  manifestly  en- 
titled to  most  weight  because,  ^assuming 
their  competency  to  form  a  just  judg- 
ment, they  had  a  personal  knowledge 
of  the  state  and  condition  of  the  veswl 
herself,   whbreas    all    other    persons, 
however    skilful,    could    only    draw 
general  inferences  from  thur  aoqoaint- 
ance  with  the  prices  of  vessels  some- 
what similar  about  the    same  timcL 
The  second  best  evidence  is  the  opinion 
of  persons  such  as  I  have  just  described, 
persons  conversant  with  shipping  and 
the  transfers  thereof.     In  addition  to 
testimony  of    this  description,   many 
other  circumstances  may  be  called  is 
aid,  as  the  original  price  of  the  vessel ; 
the  amount  of  repairs  done  to  her ;  the 
sum  at  which  she    was  insured,  and 
other  circumstances  of  a  similar  na- 
ture.    It  is  manifest  that  facts  of  this 
kind,  though  not  to  be  wholly  excluded, 
have  a  slighter  bearing  upon  the  case ; 
for  after  a  lapse  of  years  the  amount  of 
price  might  from  a  change  of  eircum- 
stances  have  little  bearing  upon  the 
question  ;   so,    to  a  certain  extent,  it 
would  be  witii  respect  to  repairs  and 


insurances. 


It 
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she  was  prior  to  the  collision.  If  in  consequence  of  a  colli- 
sion it  is  necessary  to  repair  a  ship,  the  effect  may  be  to 
enhance  the  value,  to  render  her  worth  more  than  she  was  prior 
to  the  collision.  In  cases  of  insurance  one-third  of  the  value 
of  the  material  is  deducted,  because  the  new  material  is  more 
valuable  than  the  old,  but  it  is  not  so  where  repairs  are  done 
in  consequence  of  collision.  Cases  of  collision  stand  upon  a 
totally  different  footing.  The  claim  of  the  suffering  party 
arises  not  ex  contractu  but  ex  delicto,  and  the  measure  of 
the  indemnification  is  not  limited,  but  is  co-extensive  with 
the  amount  of  the  damage.  If  the  settlement  of  the  indem- 
nification be  attended  with  any  diflSculty,  the  paiiiy  in  fault 
must  bear  the  inconvenience  (o).  But  such  repairs  only  will  be 
allowed  as  become  necessary  on  account  of  the  collision.  Where 
any  question  is  raised  as  to  the  necessity  of  the  repairs,  the 
Court  will  attach  great  importance  to  the  evidence  of  persons 
who  saw  the  vessel  immediately  after  the  collision  (/?). 

Where  the  vessel  is  injured  only,  and  there  is  the  slightest  Where  to 
chance  of  bringing  her  safe  into  port,  it  is  the  duty  of  the  ^^would 
owner  to  attempt  to  do  so ;  provided  the  expense  of  salvage  «>8t  more 
would  not  exceed  the  value  of  the  ship  and  cargo  ((j).     If  the  value. 
owner  spends  more  money  in  raising  or  repairing  the  ship 
than  she  is  worth,  although  he  may  have  acted  bond  fide  in 


{b)  See  ihe  jadgmenU  of  Dr.  Lnsh- 
iDgton  in  The  Oazelle,  2  W.  Rob.  281, 
and  TheFactclus,  Swa.  175. 

(p)  The  PMtdus,  Swa.  173.  Where 
the  charges  for  repairs  are  extnyagant 
they  will  be  reduced. 

{q)  The  Columhui,  3  W.  Bob.  1G6. 
The  foUowing  Ss  a  paaaage  from  the 
judgment : — **  If  I  am  asked  whether 
the  principle  of  abandonment  as  ap- 
plied to  insurance  eases  applies  to  eases 
of  collision,  I  would  answer,  No ;  and  I 
entertain  so  inclination  or  intention  to 
import  into  this  Court  in  eases  of  this 
kind  all  the  rules  and  principles  which 
a  long  series  of  precedents  hare  esta- 
blished as  the  law  of  other  Courts  in 
eases  of  insurance.    The  rule  which  I 


consider  it  incumbent  upon  this  Court 
to  follow  in  cases  of  this  description  is 
this — that  if  a  vessel  is  not  merely  run 
into  and  partially  damaged,  but  is  actu- 
ally sunk  at  seai  it  is  not  incumbent 
upon  the  owner  of  that  vessel  to  go  to  any 
expense  whatsoever  for  the  purpose  of 
raising  her.  I  apprehend  this  to  be 
the  true  principle  ;  but  let  me  not  be 
misunderstood  that  this  principle  would 
apply  in  any  case  where  the  vessel  is 
not  actually  sunk,  but  is  only  par- 
tially damaged.  In  the  latter  case, 
where  there  is  the  slightest  chance  of 
bringing  the  damaged  vessel  safely  into 
port,  the  principle  undoubtedly  would 
not  apply." 
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the  matter,  if  he  has  not  acted  prudently  the  Court  will 
not  suffer  the  defendants  to  be  held  responsible  for  more 
than  a  total  loss  (r). 

In  a  case  where  a  ship  lying  at  a  foreign  port  was  so  much 
damaged  by  a  collision  that  the  master  sold   her  there, 
thinking  it  better  to  sell  the  ship  than  have  her  repaired, 
and  the  registrar  repoi'ted  that  the  master  had  adopted  a 
prudent  course  in  selling  the  ship;  it  was  held,  that  the 
owners  were  entitled  to  recover  the  value  of  the  vessel  pre- 
vious to  the  collision,  subject  to  a  deduction  equal  to  the 
amount  produced  by  her  sale  («).     In  a  case  where  the  ship 
of  the  plaintiff  carrying  cargo  was  sunk  in  a  collision,  ajid 
the  ship  was  raised  and  repaired,  and  the  cost  of  the  repairs 
exceeded  the  original  value  of  the   ship,  the  cost  of   the 
repairs  was  disallowed,  and  the  amount  to  be  paid  as  com- 
pensation for  damage  was  calculated  as  on  a  total  loss  in  the 
following   manner: — the    value   of   the    ship   inmiediately 
before  the  collision  was  ascertained,  and  to  this  was  added  a 
sum  representing  interest  from  the   time  when  the  cargo 
•    would  in  ordinary  course  have  been  delivered  and  a  sum 
equal  to  the  cost  incurred  in  raising    and   inspecting  the 
wreck ;  from  the  gross  sum  thus  ascertained  the  value  of 
the  wreck  was  deducted,  and  the  remainder  was  declared  to 
be  the  measure  of  damages  in  the  action  (t). 
Interest  al-      In  accordance  with  the  principle  which  establishes  that 
oompensa-   the  injured  parties  are  entitled  to  complete  indemnification, 
tion  for  de-  interest  on  the  amount  recovered  will  be  awarded  (u).   In  case 
mest.         of  a  total  loss,  if  the  ship  is  carrying  cargo,  interest  is  allowed 
on  the  value  of  the  ship  and  freight  from  the  time  when  the 
ship  would  probably  have  reached  her  port  of  destination  ;  if 
the  ship  is  not  carrying  cargo,   it   seems   that  interest  is 
allowed  from  the  date  of  the  collision  (x).     Interest  will  be 

(r)  The  Smpitu    SngSnU,    Lnsh.  bat  no  objection  was  taken   to   the 

188.  method  adopted  by  them. 

(«)  n*  South  Sea,  Swa.  141.  (u)  The  South  Sea,  8w».  141. 

(0  7%e    Empress   Euginie,    Lush.  (x)  See  Stroker  t.  HarUand,  5  N. 

188.     In  this  ease  the  damages  were  B.  168. 
assessed  by  the  registrar  and  merchants. 
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allowed  on  the  money  expended  in  repairs  from  the  date  of 
payment  (y).  Where  interest  is  due,  it  is  payable  in  addition 
to  the  sum  fixed  by  the  Merchant  Shipping  Amendment 
Act,  1862,  as  the  maximum  amount  of  damage  recoverable, 
for  the  interest  is  given  by  reason  of  detention  of  payment 
and  not  by  way  of  damages  {z). 

Where  by  the  collision  the  ship  has  been  prevented  from  Compensa- 
earning  freight,  this  will  be  taken  into  consideration  in*»o'»^?''J<»« 
assessing  the  damage  (a).  In  a  case  where  the  plaintiff's 
smack,  on  a  voyage  to  Norway  to  take  in  cargo  there,  was 
run  foul  of  by  a  steam-boat  and  injured  so  that  it  became 
necessary  to  hire  another  smack  to  proceed  to  Norway  in  her 
stead ;  the  Court  directed  a  reference  to  the  registrar  to 
report  the  amount  of  freight  paid  to  the  smack  substituted 
for  the  plaintiff's  smack  in  order  that  the  same  might  be 
allowed  as  consequential  damage  (b).  In  a  recent  case 
where  a  ship  wnder  charter  was  totally  lost  together  with 
her  cargo  in  consequence  of  a  collision,  the  damage  was 
assessed  in  the  following  manner,  with  respect  to  the  amount 
due  as  compensation  for  freight.  The  amount  of  the  gi'oss 
freight  was  ascertained,  and  from  this  was  deducted  the 
charges  which  would  necessarily  have  been  incurred  in 
earning  the  freight  and  which  were  saved  to  the  owner  in 
consequence  of  his  ship  being  unable  to  proceed :  the  sum 
thus  obtained,  together  with  interest  from  the  date  of  the 
probable  termination  of  the  voyage,  was  declared  to  be  the 
measure  of  damages  (c).     But  the  plaintiffs  are  not  entitled 


{y)  TheEebe,  2  W.  Bob.  530.  Ontbe 
other  hftDd,  discount  will  be  deducted 
wben  it  baa,  or  migbt  bave  been,  re- 
ceived.    Thi  IftJUxibUf  Swa.  208. 

(a)  The  AmaUa,  5  N.  B.  164; 
Straker  ▼.  HarUand,    lb, 

(a)  The  Betty  Cainei,  2  Hagg.  28. 

(6)  ^%tf  Yorhthiremomf  2  Hagg.  80  n. 

(c)  The  Canadet,  Lush.  586.  Tbe 
damages  in  this  case  were  assessed  by 
the  registrar  and  merchants.  Their 
report  was  not  objected  to.  The 
following    observations   occur    in    the 


judgment  in  The  Amalia,  5  N.  B. 
164  : — "There  was,  it  must  be  ob- 
served, an  inherent  difficulty  in  ascer- 
taining the  precise  amount  of  the 
loss  or  damage  inflicted  to  the  owners 
of  the  vessel  which  was  run  down 
where  the  vessel  was  totally  lost.  The 
practice  of  the  Court  had  accord- 
ingly been  as  follows:  Tbe  registrar 
and  merchants  had  not  attempted  to 
estimate  the  value  of  the  ship  and 
freight  at  the  date  of  the  collision,  but 

they  inquired,  1st,  What  would  have 

a 
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to  any  compensation  for  freight  unless  it  is  made  clear  to 
the  Court  that  their  ship  has  by  the  collision  been  deprived 
of  freight  which  otherwise  it  would  have  been  in  a  conditicm 
to  earn  (d), 
Demnrrago      In  cases  of  partial  damage  compensation  will  be  awarded 
Uon  during  ^J  ^^7  ^^  demuri'age  for  the  time  the  vessel  is  detained  for 
repairs.      necessary  repairs  (e).     But  the  Court  proceeds  upon  the  prin- 
ciple of  awarding  compensation  for  those  gains  only  which,  in 
the  ordinary  course  of  the  employment  of  the  ship,  would 
have  been  made,  and  which,  under  the  actual  circumstances, 
have  been  lost  (/).     The  vessel  is  entitled  to  compensation 
for  the  length  of  time  only  during  which  she  has  been  thrown 
out  of  her  usual  employment.     Thus  where  a  steamer  which 
took  turns  with  other  steamers  for  sailing  at  fixed  intervals. 


been  the  amonnt  of  freiglit  payable  had 
she  arrived  at  the  port  of  deBtination? 
2 lid.  The  amount  for  which  the  ship 
wonid  have  sold  at  the  port  of  desti- 
nation after  she  had  discharged  her 
cai-go  f  The  aggregate  of  these  two 
amoants  was  taken  to  be  the  value  of 
the  ship  and  freight,  and  interest  on 
that  sum  was  allowed,  not  from  the 
date  of  the  collision,  but  from  the  time 
when  she  would  probably  have  reached 
the  port  of  destination." 

{d)  The  South  Sea,  Swa.  141.  In 
the  case  of  The  Columbus,  3  W.  Bob. 
158,  the  plaintififs  vessel  was  sank, 
and  compensation  was  awarded  as  for  a 
total  loss.  A  claim  to  the  sum  of  891. 
which  the  master  stated  he  would  have 
earned  but  for  the  collision,  and  to  751. 
slated  to  represent  the  average  profits 
of  the  ship,  was  disallowed  by  the  re- 
gistrar and  merchants.  The  court 
when  the  case  came  before  it,  on  objec- 
tions to  the  report  of  the  registrar  and 
merchants,  held  that  the  registrar  and 
merchants  had,  under  the  circumstances 
of  the  case,  exercised  a  wise  discretion. 
Some  of  the  observations  reported  to 
have  been  made  by  Dr.  Lushington  in 
the  coarse  of  the  case  would  seem  to 


imply  that  where  oompensaUon  is 
awarded  as  for  a  total  loss,  there  the 
loss  of  freight  cannot  be  taken  int« 
consideration.  But  it  is  submitted  that 
it  cannot  have  been  intended  to  lay 
down  any  such  general  prupoeition.  All 
that  was  really  decided  was  that  tiie 
Court  will  not  grant  damages  in  respeet 
of  the  loss  of  profits  which  ai«  oontis- 
gent  and  indefinite,  and  that  under  the 
particular  circumstances  of  the  case  the 
plaintiff  had  not  established  his  right  to 
the  special  damages  claimed. 

(e)  But  there  must  be  no  unneoes^fuj 
delay  in  proceeding  with  the  repairs.  In 
a  case  where  a  vessel  received  damage  by 
collision  off  Dungeness,  and  might  have 
been  repaired  at  Bamsgate^  but  was 
taken  to  the  Tyne  and  repaired  there^ 
the  registrar  and  merchants  refused  to 
give  any  compensatfon  for  the  addi- 
tional delay  occasioned  by  the  ship 
being  taken  to  the  Tyne,  and  charges 
were  allowed  only  as  if  the  vessel  had 
been  repaired  at  Bamsgate.  Tki 
AuroTOy  Beport  of  reg.  and  merchts., 
July,  1860. 

(/)  The  Black  Prince,  Lush.  678; 
The  I'nfiexibU,  Swa.  200 ;  The  darmcf, 
3W.  Bob.  283. 
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was  injured  by  a  collision  and  compelled  to  undergo  repairs, 
it  was  held  that  she  was  not  entitled  to  demurrage  for  the 
whole  time  she  was  laid  by,  but  only  from  the  date  on  which 
but  for  the  collision  she  would  have  sailed  in  her  regular 
turn  ig).  In  all  cases  of  this  kind  the  onus  of  proving  the 
actual  loss  rests  with  the  plaintiflF(A).  In  fixing  the  amount 
of  demurrage  deduction  must  be  made  for  such  disburse- 
ments as  would  be  necessary  to  enable  the  ship  to  earn 
freight  (i).  (Compensation  will  be  allowed  for  the  expenses 
attendant  upon  the  detention  of  the  ship,  but  no  exact  rule 
can  be  laid  down  to  regulate  the  allowance  of  items  under 
this  head,  for  the  expenses  occasioned  by  detention  greatly 
vary  according  to  the  facts  of  each  case  {k). 

Where,  owing  to  the  effects  of  a  collision,  a  ship  becomes  Conse- 
unmanageable  and  suffers  further  damage  in  consequence,  J^^^***^^ 
compensation  for  the  whole  loss  will  be  awarded,  but  the 
defendants  cannot  be  made  liable  for  damage  which,  although 
incidental  to  the  collision,  might  clearly  have  been  prevented 
by  the  exercise  of  ordinary  nautical  skill  and  common  caie 
on  the  part  of  the  crew  of  the  plaintiff's  ship  (l).  But  the 
plaintiffs  are  not  disentitled  from  recovering  consequential 
damage,  simply  on  the  ground  that  they  did  not  adopt  the 
wisest  and  best  measures  possible  to  prevent  it ;  to  disentitle 
them  from  recovering,  it  must  be  shown  that  they  neglected 
to  do  what  a  reasonable  man  would  do  under  similar  circum- 
stances Tvhen  he  had  no  other  judgment  than  his  own  to 
resort  to  (m).  And  where  the  crew  of  a  damaged  ship  are 
called  upon  to  act  in  an  emergency,  great  allowance  will  be 
made  for  the  difficulty  of  their  position,  especially  if  the 
attendant  circumstances  are  calculated  to  create  fear  and 
panic  (w).     When  a  vessel  is  disabled  by  a  collision,  and 

{g)  The  Blade  Prince^  Lash.  568.  quential  damages. 

(A)  The  Clarence,  8  W.  Rob.  287  ;  (0  ^A«  Eolide$,  8  Hagg.  867 ;  ff. 

widBeel^eBmpreasEugenie,  Lush.  188.  M.  S,  Flying  Fiak,  84  L.  J.  Ad.  118. 

(f)  The  Galeae,  2  W.  Rob.  279.  (m)  The  Linda,  Swa.  806  ;  ff.  M.  S, 

(k)  The  InJlexihU,    Swa.  201.      In  Flying  Fuh,  84  L.  J.  Ad.  118 ;  Tindal 

thifl  case  the  expenses  occasioned  by  the  t.  Bdl,  11  M.  &  W,  282. 

detention  of  Lascars  on   board  of  an  (n)  The  Lotus,  Holt^s  Rule  of  the 

Bast  India  ship  were  allowed  as  eonse-  Road,  181. 

(}  2 
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shortly  afterwards,  and  while  in  a  disabled  state,- sinks  or 
drives  ashore,  and  so  is  lost  or  receives  further  injury,  the 
Court  will  in  the  absence  of  evidence  to  the  contrary  act  upon 
the  presumption  that  all  the  damage  was  occasioned  by  the 
collision  (o). 

Where  in  consequence  of  a  collision  the  crew  of  the 
injured  vessel  abandoned  her  under  reasonable  apprehension 
of  damage,  and  the  crew  of  another  ship  afterwards  brought 
the  injured  ship  into  port  and  earned  salvage,  it  was  held 
that  the  amount  paid  for  salvage  might  be  recovered  against 
the  defendant's  ship,  which  was  found  to  blame  for  the 
collision  {p). 


(o)  *'  In  all  questions  of  this  descrip- 
tion this  is  tbe  primd  facie  presump- 
tion; and  great  indeed  would  be  the 
incouTenience,  and  still  greater  the 
difficulty,  if  in  all  cases  of  this  kind, 
when  the  Tessel  did  not  go  down  imme- 
diately, but  was  subsequently  lost,  the 
Court  had  to  enter  into  an  Inyestigation 
whether  all  the  measures  adopted  on 
board  the  damaged  ship  were  rights 
or  whether,  if  other  measures  had  been 
pursued,  the  vessel  might  not  have 
been  saved  "  :  per  Dr.  Lushington,  2%e 
MeOona,  3  W.  Rob.  13.  Tke  DeipcUch, 
Lush.  98  ;  The  Penaher,  Swa.  211 ;  and 
see  The  Kvngston-hy-Sea,  3  W.  Rob.  167. 

(jp)  The  Blenheim,  1  Spk.  285.  See 
Tht  Peneher,  Swa.  211  ;  ThelvfieaMe^ 
Swa.  201  ;  The  Linda,  Swa.  806.  In 
the  case  of  The  Legatue,  Swa.  169, 
Dr.    Lushington    made    the  following 


obseirations  :  *'  It  has  always  been  tfat 
custom,  whenever  an  action  for  damage 
has  been  brought  against  another  vesad, 
and  where  it  has  been  necessary  to  have 
recourse  to  assistance  in  ihe  luatare  of 
salvage,  fur  the  remuneration  paid  foe 
the  salvage  service  to  form  a  part  of  the 
claim  for  damage  as  well  as  the  ouU 
incurred  on  both  sides  in  the  salvage 
suit."  This  rule  of  treating  costs  as 
damages  in  all  cases  seems  to  be  hssed 
upon  the  assumption  that  it  is,  at  least 
under  ordinary  circumstances,  a  pra> 
dent  and  reasonable  thing  for  the  owner 
of  the  damaged  ship  to  have  the  elaixa 
for  salvage  investigated  be&re  the 
Court."  Broom  v.  ffall,  7  a  B.  N.  a 
503  ;  Bonneherg  v.  The  FaVaand  /«- 
landt  Co.,  Zi  L.  J.  C.  P.  34  ;  J>ixonj. 
Favfcus,  30  L.  J.  Q.  B,  137  ;  Ro$etto  r. 
Gwmey,  11  0.  B.  176. 


CHAPTER  V. 

DAMAGE  TO  CABGO. 

By  the  Admiralty  Court  Act,  1861,  section  6,  it  is  provided  Jurisdic- 
that  the  High  Court  of  Admiralty  shall  have  jurisdiction  by  Admi- 
over  any  claim  by  the  owner  or  consignee  or  assignee  of  any  raity  Court 
bill  of  lading  of  any  goods  carried  into  any  port  of  England  g.  i.        ' 
or  Wales  in  any  ship,  for  damage  done  to  the  goods,  or  any 
part  thereof,  by  the  negligence  or  misconduct  of,  or  for  any 
breach  of.  duty,  or  breach  of  contract,  on  the  part  of  the 
owner,  master,  or  crew  of  the  ship,  unless  it  is  shown  to  the 
satisfaction  of  the  Court  that  at  the  time  of  the  institution  of 
the  cause  any  owner  or  part  owner  of  the  ship  is  domiciled 
in  England  or  Wales.     The  powers  conferred  by  this  enact- 
ment could  not  have    been    previously  exercised  by  the 
Court  (a),  and  the  extent  of  the  jurisdiction  concerning  the 
subject  matter  of  this  chapter   depends  therefore  entirely 
upon  the  meaning  of  the  statute. 

The  jurisdiction  may  be  exercised  either  by  proceedings 
in  rem,  or  by  proceedings  in  personam  (4).  The  section  is 
remedial,  and  applies  to  cases  where  the  negligence  or  breach 
of  duty  or  contract  has  taken  place  before  the  coming  into 
operation  of  the  Act  (c). 

The  claim  must  be  made  by  the  owner  or  consignee  or  Assigns  of 
assignee  of  the  bill  of  lading  of  goods.    Although  there  is  no  1 1^  ^g. 
qualification  attached  to  the  word  assignee  in  the  statute, 
still  it  has  been  decided  that  the  words  there  used  must  be 

(a)  The  Irantidet,  1  LoBh.  458.  (c)  The  Ir<mndet,  Lush.  45S. 

(6)  Ad.  Court  Act,  1861,  b.  35. 
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read  so  as  to  bring  them  into  unison  with  the  first  section  of 
the  Bills  of  Lading  Act  (d),  and  that  a  person  who  is  merely 
a  bare  assignee  of  a  bill  of  lading,  and  has  not  a  beneficial 
interest  in  the  goods,  cannot  sue  in  the  Admiralty  Court  (e). 
The  jurisdiction  conferred  upon  the  Court  is  confined  to  the 
case  of  goods  "  carried  into  England  or  Wales."  But  the  word 
carried  in  the  statute  has  been  interpreted  in  an  extended 
sense,  and  the  court  will  entertain  a  claim  for  short  delivery 
Goods  of  cargo  (/).  The  word  carried  is  not  used  in  the  sense  of 
England"  imported,  and  the  statute  applies  where  the  goods  are  only 
or  Wales ;  incidentally  brought  into  a  port  in  England  Thus  in  a  case 
where  the  master  of  a  ship  on  a  voyage  from  New  York  with 
cargo  consigned  to  Dunkirk,  in  consequence  of  accident,  put 
into  a  port  in  England,  and  there  landed  the  cargo,  and 
refused  either  to  give  delivery  of  it  there  or  to  carry  it  on  to 
its  destination,  the  Court  held  that  there  was  a  clear  breach 
of  duty  over  which  it  had  jurisdiction  (gr).  The  remedy  can- 
not be  enforced  against  any  other  ship  than  that,  in  which 
the  goods  are  carried  into  England  or  Wales.  In  a  case 
where  goods  shipped  on  board  of  a  vessel  were,  in  conse- 
quence of  a  fire,  transhipped,  and  the  vessel  in  which  the 
goods  were  originally  shipped  afterwards  came  to  this 
country  without  any  of  the  goods  on  board,  the  Court  held 
that  it  had  no  jurisdiction  to  entertain  a  suit  against  the  ship 
for  damage  to  cargo  (h).    The  remedy  applies  to  foreign 


— m  any 
ship: 


(d)  18  k  19  Vict.  c.  Ill,  s.  1.  Every 
consignee  of  goods  named  in  a  bill  of 
lading,  and  every  indorsee  of  a  bill  of 
lading,  to  whxnn  the  property  in  the 
goods  therein  mentioned  thall  past, 
upon  or  by  reason  of  such  consignment 
or  Indorsement,  shall  have  transferred 
to  and  vested  in  him  all  rights  of  snit, 
and  be  subject  to  the  same  liabilities  in 
respect  of  such  goods  as  if  the  contract 
contained  in  the  bill  of  lading  had  been 
made  with  himself. 

(e)  The  St.  CUmd,  Br.  &  L.  4. 

(/)  The  Danag,  Br.  k  L.  102.  In 
the  judgment  in  this  case,  Dr.  Lush- 
iogton    observes — ''I  think  that  the 


intent  of  the  statute  is  to  give  a  remedy 
to  the  owner  or  consignee  whenerer  the 
ship  arrives  in  a  British  port,  and  the 
cargo  is  not  duly  delivered  in  conse- 
quence of  a  breach  of  contract  or  dnty 
on  the  part  of  the  owner,  master,  or 
crew  of  the  ship.  This  intention  is 
sufficiently  expressed ;  the  term  *  car- 
ried* means  'carried,  or  to  be  carried.* " 
But  the  section  does  not  apply  to  goods 
not  carried  into  this  country,  but  ex- 
ported and  by  contract  deliverable 
abroad.     The  Ktuwn^  Br.  k  L.  1. 

{g)  The  Bahia,  Br.  k  L.  61. 

{h)  The  Tivnsides,  Lush.  458. 
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ships  as  well  as  to  Bntish  ships,  its  object  being  to  give  to 
owners  of  goods  a  practicable  remedy  for  breach  of  contract, 
where  formerly  in  the  great  majority  of  cases  there  was  no 
available  process  in  consequence  of  the  shipowner  being  out 
of  the  jurisdiction  (i). 

As  the  right  to  sue  is  confined  to  the  owner  or  consignee 
or  assignee  of  the  bill  of  lading  of  goods,  the  breach  of  duty 
or  contract  must,  it  is  submitted,  be  in  relation  to  the  goods 
ajid  connected  with  damage  to  them  (k).  It  is  a  breach  of  Breach  of 
duty  within  the  words  of  the  section  for  the  master,  at  the  ^Jract 
same  time  that  he  claims  a  Hen  on  the  cargo  for  the  amount 
of  freight  and  general  average,  to  withhold  such  particulars 
within  his  knowledge  as  are  necessary  for  the  computation  of 
the  amount  of  freight  and  general  average  (Q.  It  has  also 
been  held  to  be  a  breach  of  duty  for  the  master  to  refuse  to 
deliver  goods  to  a  vendor  who  has  a  right  to  stop  the  goods 
in  transitu  and  asserts  such  right  (m).  In  order  to  sustain 
a  claim  for  breach  of  contract,  privity  of  contract  must  be 
established  between  the  plaintiff  and  the  owner  of  the  ship 
or  his  agent  (n).  But  the  court  will  entertain  a  claim  for 
damage  to  cargo  arising  from  a  breach  of  the  contract  con- 


(t)  See  I%e  Ironnda^  Lush.  458. 
In  this  case  Dr.  Lnflhington  obeenred  : — 
"Many  foreign  ships  came  into  this 
country  and  did  not  deliver  the  goods 
according  to  the  bills  of  lading.  The 
owners  and  consignees  of  cargo  then 
suffered  great  loss,  and  had  no  prac- 
ticable remedy ;  for  though  the  ship- 
owner, if  in  England,  might  have  been 
used  for  breach  of  contract,  in  the  Tory 
great  majority  of  cases  that  remedy  was 
wholly  nnayailable.  It  appears,  too, 
that  in  some  cases,  if  not  nearly  in  all, 
the  owner  of  a  British  ship  carrying 
cargo  to  a  foreign  country  was  liable  to 
have  his  ship  there  seized  for  any 
breach  of  his  contract  as  carrier.  To 
remedy  the  grieyance  I  hare  mentioned, 
and  to  establish  a  reciprocity  with 
foreign  merchants,  this  6th  section  was 
inserted  in  the  statute.*'    In  The  Don 


Francisco,  Lush.  468,  a  suit  was  iDsti  • 
tuted  against  a  foreign  ship^  and  no 
objection  was  taken  to  the  jurisdiction. 
See  also  The  St.  CUmd,  Br.  &  L.  i— 
14  ;  7h6  Norway,  Br.  k  L.  227 ;  The 
Bahia,  Br.  k  L.  61. 

(h)  <*I  entertain  very  great  doubt 
whether  both  these  rections  arenotcon^ 
nected  with  damage  done  to  goods  f  *  per 
Dr.  Lushiogton,  TheSoMtaAnncky  82  L.  J. 
Ad.  200  ;  and  see  The  Norway,  Br.  k  L. 
226. 

(2)  The  Norway,  Br.  &  L.  226. 

(m)  Tigress,  Br.  k  L.  88.  In  the 
case  of  The  Sania  Anna,  82  L.  J.  Ad. 
198|  an  omission  by  the  master  to  enter 
cei-tain  particulars  in  bis  protest  was 
held,  under  the  circumstances  of  the 
case,  not  to  constitute  a  breach  of  duty 
vithin  the  meaning  of  the  statute. 

(n)  The  Norway,  Br.  &  L  226  ;  but 
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taioed  in  a  bill  of  lading  signed  by  the  master,  although  at 
the  time  of  the  shipment  of  the  cargo  the  vessel  had  been 
chartered  by  the  owner  to  another,  but  not  so  as  to  give  up 
possession  of  the  vessel,  if  it  is  not  proved  that  at  the  time  of 
shipment  the  shipper  had  notice  of  the  charter,  for  uoder 
such  circumstances  the  master  is  to  be  considered  as  the 
agent  of  the  owner  (p).  The  holder  of  a  biU  of  lading  has  no 
light  to  sue  in  respect  of  breaches  of  the  terms  of  a  charter- 
party  to  which  he  is  no  party,  and  which  are  not  incorpo- 
rated in  the  bill  of  lading  (/?). 
Domicile  of  The  Court  cannot  proceed  in  the  suit  if  it  is  shown  to  the 
B^r^  satisfaction  of  the  Court  that  any  owner  or  part  owner  of  the 
ship  proceeded  against  is  domiciled  in  England  or  Wales. 
It  would  seem  that  by  the  word  owner  is  meant  the  owner  at 
the  time  of  the  damage  done,  and  that  the  word  domiciled  is 
to  be  understood  in  its  stiict  legal  sense  (5).  As  the  remedj 
given  by  the  statute  depends  upon  the  domicile  of  the  owner 

words  inoorpoiate  into  the  hUlofiadm 
the  claiues  of  the  charter-party  "^^ 
relate  to  the  amount  of  freight^  hat  onlj 
for  the  pnrpoae  of  computing  th« 
amount  of  freight,  not  for  the  pnrjw 
of  transferring  to  the  holder  of  the  hUl 
of  lading  the  benefit  of  coTenante  fouad 
in  the  same  clauses  of  the  charter*pu^7f 
but  not  affecting  the  amount  of  freight- 
lb, 

(q)  See  The  Ella  A.  Clark,  Br.  &  I 
82,  where  the  owner  of  the  shipi  afctke 
time  of  the  institution  of  the  suiti  v» 
then  domiciled  in  England,  but  ibfi 
person  who  was  the  owner  at  the  tin* 
of  the  accruing  of  the  causes  of  at^^ 
was  domiciled  abroad  :  the  Court  ©• 
tertained  the  suit.  And  see  ^ 
Pacijie,  Br.  &  L.  243.  These  cwaB »« 
decisions  on  the  5th  section  of  the  Ad- 
miralty Court  Act,  1861,  but  *• 
reasons  on  which  the  judgmen*"  P^ 
oeedseem  to  be  applicable  to  theseeiMO 
now  under  consideration.  As  ^^ 
meaning  of  the  word  ownerSt  9»  ^^ 
Spirit  of  the  Ocean,  Br.  k  L.  ^^' 
and  see  post,  p.  112,  n.  {I). 


see  a  passage  in  the  judgment,  at  page 
238,  where  some  observations  reported 
to  have  been  mada  by  Dr.  Lushington 
seem  to  imply  that  the  Court  will  give 
a  remedy  in  all  cases  contemplated  by 
the  statute,  independently  of  the  ques- 
tion whether  or  not  the  common  law  pro- 
Tides  a  remedy  in  like  cases  against  the 
owner.  But  it  seems  clear  from  the 
report  of  the  case  that  the  Court  will 
not,  in  cases  of  breach  of  contract  at  all 
eyents,  disregard  the  ordinary  rules 
upon  which  contracts  depend  for  their 
validity.  To  entitle  a  plaintiff  to  sue 
for  breach  of  contract,  it  is  not,  it 
seems,  necessary  that  he  should  delay 
commencing  the  suit  until  he  is  actually 
entitled  to  delivery  of  the  cargo.  The 
Norway,  tt&i  tupra.  See  The  Danube, 
tkc,  Raittoay  Co.,  v.  Xenos,  11  C.  B. 
N.  S.  152  ;  13  C.  B.  N.  S.  825. 

(0)  The  St,  Cloud,  Br.  &  L.  4.  See 
Sandeman  t,  Scwrr,  L.  B.,  2  Q.  B., 

86. 

(p)  The  Norway,  Br.  k  L.  226.  In 
a  bill  of  lading,  where  freight  is  made 
*' payable  ae  per  charter-party,"  these 
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of  the  ship  at  the  time  of  the  institution  of  the  suit,  it  seems 
that  it  was  not  intended  by  the  Legislature  that  a  maritime 
lien,  in  the  proper  sense  of  the  term,  should  be  created  for 
damage   to  cargo ;   for  a  maritime  lien  accrues   from   the  From  what 
instant  of  the  circumstances  creating  it,  and  not  from  the  clSm 
date  of  the  intervention  of  the  Court  (r).    And  it  appears,  accrues, 
therefore,  that  the  claim  of  the  plaintiff  in  cases  of  damage 
to  cargo  accrues  only  upon  the  institution  of  the  suit,  and  is 
subject  to  claims  subsisting  on  the  ship  at  the  time  of  suit. 

In  cases  where  a  decree  is  pronounced  in  favour  of  the  Damages 
plaintiff,  the  practice  of  the  Court  is  to  refer  the  damages  to  *^^  wt  oflf. 
the  registrar  and  merchants,  whose  duty  it  is  to  assess  the 
damages  according  to  the  ordinary  rules  recognised  by  the 
courts  of  common  law  (s).  The  Court  has  no  jurisdiction  to 
enteii;ain  by  way  of  set-off  a  claim  by  the  shipowner  for 
freight  improperly  deducted,  there  being  in  our  Admiralty 
law  no  set-off,  in  the  strict  sense  of  the  term,  save  in  the  ex- 
ceptional case  of  suits  for  mariners'  wages  (t).  But  where 
there  are  cross  claims,  the  Court  will  endeavour  not  to  disturb 
any  security  which  either  party  may  have  for  his  demand 
without  substituting  an  equivalent  (u). 


(r)  Tke  Pacific,  Br.  &  L.*  246  ;  The 
Troubadour,  L.  R.  1  Ad.  802;  Tke 
Scio,  id.  355 ;  bat  see  The  Etta  A. 
CloTk,  Br.  &  L.  82. 

(•)  The  St.  Cloud,  Br.  &  L.  4. 

{t)  The  Don  Francieco,  Lash.  4G8. 
Neither  has  the  owner  of  the  goods  a 
right  to  dedact  freight  for  damage  to 
the  goods  :  see  The  Salaeia,  Lash.  578 ; 
Ihkin  T.  Oxley,  15  G.  B.  N.  B.  646  ; 
Mtyer  T.  Dreuer,  16  C.  B.  N.  S.  646. 

(«)  The  Norway,  Br.  &  L.  242.  In 
this  case  the  following  directions  were 
given  : — **To  prevent  farther  nnneces- 
ttrjUtigation,  I  will  state  how  I  think 
the  litigant  parties  are  oircamstanoed. 
The  master  has  a  lien  on  the  cargo  for 
his  freight  and  ayerage — an  nnliqai- 
dated  amount.  The  holder  of  the  bill 
of  lading  has  the  ship  as  secaritj  for 
the  damage  (if  any)  which  he  has  sus- 
uuned.    The  Court  will  not  disturb  the 


security  which  either  party  has  without 
substituting  an  eqaivalent.  So  far  as 
I  can  foresee  what  will  take  place,  it  is 
this  :  the  master^s  claim  for  freight  and 
average  will  have  to  be  referred  to  the 
registrar  and  merchants.  The  claim 
for  damages  alleged  by  the  holder  of 
the  bill  of  lading  will  be  submitted  to 
the  like  reference.  Both  ship  and 
cai|^  shonld  be  released,  but  means 
should  be  taken  to  preserve  the  se- 
curity which  each  party  has  for  his  de- 
mands. Accordingly,  the  plaintiff 
should  pay  into  court  the  amount  of 
freight  and  general  average  he  admits 
to  be  due,  and  give  bail  for  the  dis- 
puted residue  in  excess.  Upon  the 
money  paid  in,  the  plaintiff  should 
have  a  lien  to  meet  his  claim  for 
damages ;  and  further,  if  he  makes  an 
affidavit  that  the  sum  so  paid  in  is 
insufficient  to  meet  his  claim,  the  de- 
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^^*^  The  statute  provides  that  if  in  any  cause  of  damage  to 

cargo  the  plaintiff  do  not  recover  twenty  pounds,  he  shall 
not  be  entitled  to  any  costs,  unless  the  judge  shall  certify 
that  the  cause  was  a  fit  one  to  be  tried  in  the  Admiralty 
Court  (x). 

fendants  shoald  giro  bail  for  the  de-  (x)    Admiralty    Court    Aot^    1891, 

ficienoj.*'  section  6. 


CHAPTER  VI. 


SALVAGE. 


Salvage  is  the  reward  (a)  payable  for  services  rendered  in  Definition 
saving  property  lost  at  sea  (b),  or  in  saving  any  wreck,  or  in  o^«^l^«€e- 
rescuing  a  ship  or  boat,  or  her  cargo,  or  apparel,  or  the  lives 
of  the  persons  belonging  to  her  from  loss  or  danger  (c).  The 
subject  of  salvage  falls  peculiarly  within  the  cognizance  of 
the  Couiii  of  Admiralty,  for  the  courts  of  common  law  do 
not  possess  jurisdiction  efficiently  to  adjudicate  on  salvage 
claims  (d).    Before,  however,  proceeding  to  discuss  the  juris- 


(a)  Bat  the  word  salTage  is  not  al- 
ways used  in  this  sense ;  it  is  sometimes 
employed  to  signif j  the  property  saved, 
and  it  is  sometimes  applied  to  designate 
the  services  rendered.  On  the  subject 
of  saWage  generally,  see  Handy-Book 
on  The  Law  of  Salvage^  by  T.  H. 
James. 

(&)  I  take  it  to  be  dear  that  when- 
ever the  serrice  has  been  rendered 
in  saying  property  on  the  sea  or 
wrecked  on  the  coast  of  the  sea,  the 
service  is  in  the  sense  of  the  maritime 
law  a  salvage  service.  Per  Mr.  Justice 
story,  T%«  EmulcuSy  1  Sumner,  210. 
See  A  Raft  of  Span,  1  Abb.  Adm.  291. 

(e)  This  definition  embraces  the  pre- 
sent statutory  provisions  as  to  salvage 
contained  in  the  458th  and  succeeding 
sections  of  the  Merchant  Shipping  Act» 
1854,  the  49th  section  of  the  Merchant 
Shipping  Amendment  Act,  1862,  and 
the  9th  section  of  the  Admiralty  Court 
Act»  1861.    Seepof/. 


(d)  The  courts  of  common  law  pos- 
sess jurisdiction  to  entertain  a  daim  for 
work  and  labour  in  and  about  the 
saving  of  a  ship,  and  in  that  form  they 
may  entertain  an  action  for  salvage. 
Newman  v.  WaUer$,  8  B.  &  P.  612; 
Cbitty  on  Pleading,  vol.  2,  4th  cd., 
p.  68,  note  (c).  But  there  are  many 
cases  in  which  salvage  services  are  ren- 
dered, where  the  action  for  work  and 
labour  at  common  law  cannot  be  main- 
tained. Lipton  V.  Barri$on,  22  L.  T. 
83 ;  NichoUon  v.  Chapman^  2  H.  BL 
254;  CaticUain  v.  Thompson,  13  C. 
6.  N.  8.  ]  05.  It  does  not  appear  that 
in  any  case  the  plaintiff  could  at  law 
recover  more  than  ordinary  remunera- 
tion for  his  services.  Where  salvage 
has  been  paid  to  the  master  of  the 
salving  vessel,  a  seaman  cannot  main- 
tain an  action  against  him  at  common 
law  to  recover  his  share.  Aikinwn  v. 
Woodhall,  1  H.  &  C.  170.  It  may  be 
a  question  whether  the  jurisdiction  of 
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of  the 
serrioes 
that  may 
entitle  to 
salvage. 


diction  which  the  Court  of  Admiralty  exercises  in  cases  of 
salvage,  it  will  be  convenient  to  consider  shortly  the  nature 
of  the  services  upon  which  palvage  claims  are  founded. 
The  nature  Useful  services  of  any  kind  rendered  to  a  vessel  or  her 
cargo  in  danger  of  loss  or  damage,  may  entitle  those  who 
render  them  to  salvage  reward.  Persons  bringing  a  derelict 
ship  (e),  or  goods  belonging  to  her  (/),  into  port,  raising  a 
sunken  ship  (g),  securing  wreck,  or  protecting  the  cargo  of  a 
stranded  vessel  by  transhipping  it,  or  removing  it  to  a  place 
of  safety  (A),  may  be  entitled  to  salvage.  So  may  persons 
who  assist  to  tow  or  pilot  a  vessel  in  distress  (i).  The  sup- 
plying of  mariners  to  a  ship  without  a  crew  competent  to 
manage  her  {k),  the  furnishing  of  an  anchor  and  chain  in 
boisterous  weather  to  a  ship  at  sea  which  has  slipped  her 
anchor  (I),  the  rescuing  of  a  ship  from  the  peril  of  impending 
collision  (tn),  the  assisting  to  extinguish  a  fire  on  board  a 
ship  (n),  or  the  towing  of  a  ship  from  a  dock  where  she  is  in 


the  courts  of  common  law  is  in  any  way 
affected  by  the  proTisions  of  the  Mer- 
chant Shipping  Act,  1854,  which  direct 
in  what  manner  salvage  is  to  be  re- 
covered.    Beepostf  p.  111. 

(e)  The  Coromandd^  Swa.,  205;  The 
Magdalene,  81  L.J.  Ad.  22;  TheAOae, 
Lnsb.  518. 

(/)  The  King  v.  Property  Derelict, 
1  Hagg.  883. 

(g)  The  Catherine,  12  Jur.  682. 

{h)  The  Purisiima  Concepcion,  3  W. 
£ob.  181.  The  (kvrgo  ex  Honor,  L.  B. 
1  Ad.  87.  Bat  the  Conrt  looks  with 
jealonsy  on  claims  for  salvage  remune- 
ration in  cases  of  simple  transhipment. 
The  Hope,  8  Hagg.  428;  and  see 
poit, 

(i)  Bat  salvage  cannot  be  claimed  ibr 
ordinary  services  in  the  nature  of  tow- 
age or  pilotage ;  see  pott, 

(k)  In  the  case  of  The  Janet  Mit- 
chell, Swa.  Ill,  salvage  was  awarded 
to  the  owners,  master,  and  crew  of  a 
vessel,  whose  mate  had  gone  on  board 
another  vessel  on  the  high  seas  to 
supply  the  place  of  the  ma.*$ter  of  the 


latter,  who  had  been  drowned.  And 
see  The  Boe,  Bwa.  84  ;  The  CkarlotU 
WyVu,  2  W.  Rob.  495. 

(0  The  Prince  of  Walee,  6  No.  Ca. 
89  ;  The  Undaunted,  Lash.  90. 

(m)  The  Saratoga,  Lush.  318.  In 
this  case  a  steam-tug,  under  contract  to 
tow  into  dock,  was  lashed  alongside  a 
vessel;  in  rounding  to  enter  the  dock 
basin,  the  tide  forced  the  vessel  and 
the  steam  tug  dose  to  a  landing  stage, 
the  steam-tug  next  to  the  stage;  the 
pilot  of  the  vessel  bailed  the  tug  to 
hold  on  and  go  ahead,  which  the  tog 
did,  and  saved  the  vessel,  but  the  tug 
was  forced  against  the  stage  and  in- 
jured. It  was  held  that  the  steam- 
tug  was  bound  to  endeavour  to  save 
the  vessel  from  the  impending  peril, 
especially  upon  the  order  of  the  pilots 
and  for  so  doing  was  entitled  to  salvage 
reward,  including  repayment  of  adi 
damages  and  losses  thereby  incurred. 
And  see  The  Annapolis,  Lush,  855 > 
The  Tees,  Lash,  505. 

(n)  The  Roealie,  Spk.     188  ;    The 
Eattern  Monarch,  Lush.  81. 


SALVAGE. 
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imminent  danger  of  catching  fire  (o),  are  all  acts  which  may 
constitute  salvage  services.  Persons  rescuing  a  ship  from 
pirates  (p),  or  mutineers  (q),  or  from  insurgent  slaves  (r),  or 
from  plunder  by  savages  on  an  inhospitable  shore  (a),  may  be 
entitled  to  salvage :  so  may  persons  carrying  an  order  from  a 
ship  in  distress  for  assistance  (t),  or  going  near  to  a  ship  in 
danger  and  hailing  her  to  adopt  certain  measures  for  her 
safety  (u). 


(o)  Tke  Teet,  Lush.  505. 

(p)  The  Marianne^  3  Hagg.  206  ; 
Tke  Mary,  1  W.  Eob.  448,  and  see  the 
judgment  in  The  CcUyptOf  2  Hagg.  209. 
Salyage  is  payable  for  the    rescue  of 
captnred  property  from  the  hands  of  an 
enemy  in  time  of  -war ;  Uub  is  sometimeB 
called  military  salvage,  although  it  is 
not  necessary  that  the  services  should 
be  performed  by  military  persons.     See 
The  Beaver,  8  Bob.  292,   where  the 
master  of  a  British  merchant  ship  and 
a  boy  rose  upon  and  overpowered  five 
Frenchmen  who  had  been  put  on  board 
ihe  captured  ship  as  a  prize  crew.     In 
the  case  of  The  Urania,  5  Bob.  147, 
the  claim  of  the  crew  of  a  non-commis- 
sioned yeaael  was  allowed  for  salvage  on 
retaking  property  out  of  the  hands  of 
the  enemy.     Military  salvage  falls  pro- 
perly under  the  cognisance  of  the  Prize 
Courts  and  it  is  not  within  the  scope  of 
the  present  treatise.   Civil  salvage  may 
be  due  to  a  ship  for  services  rendered  to 
a    vessel  in  distress,  even  where  the 
distress  does  not  arise  from  the  dangers 
of  the  sea,  in  addition  to  military  sal- 
TAge  for  recapture   from  the  enemy. 
TheLouita,  1  Dods.  817  ;  TheFraneit 
and  JSlizay  2  Dods.  117.    In  the  case 
of  The  FranlcUn,  4  Bob.  147,  where 
military  salvage  was  claimed  and  re- 
fused. It  seems  that  the  Prize  Court 
awarded  civU  salvage  for  preservug  the 
vessel  and  cargo  from  distress.     On  the 
subject  of  military  salvage,  see  Mac- 
lachlan  on  Shipping,  p.  551. 

{q)  See  The  Chvemor  Raffiea,  2  Dods. 
14,  where  salvage  was  held  not  to  be 


due  to  the  crew.      The  Francie  and 
Eliza,  2  Dods.  115. 

(r)  The  Trdawney,  4  Bob.  223 ;  see 
The  Anne,  5  Bob.  448. 

(«)  The  Lady  Wwtley,  2  Spk.  255. 

(t)  The  Ocean,  2  W.  Bob.  91.  In 
this  case  a  ship  at  sea  was  in  danger 
and  unable  to  extricate  herself  without 
assistance.  The  crew  of  a  fishing  smuck 
carried  from  the  ship  at  the  request  of 
the  master  an  order  for  a  steamer  to  go 
out  of  harbour  to  her  assistance.  The 
weather  was  such  that  in  order  to  com- 
municate with  the  master,  and  obtain  the 
order,  the  smaclcsmen  were  obliged  to 
board  the  ship,  and  this  was  done  at 
some  peril.  The  smacksmen  conveyed 
the  order,  and  a  steamer  went  out  and 
towed  the  ship  safely  into  port. 

(u)  The  Eliza,  Lush.  536.  In  this 
case  a  brig  ran  on  shore,  and  hoisted  a 
signal  of  distress.  A  pilot's  cutter 
came  up ;  but  the  sea  was  breaking  on 
the  sand,  and  it  was  dangerous  to  at- 
tempt going  alongside.  The  cutter 
hailed  the  brig  to  haul  in  her  port 
braces,  and  to  starboard  her  helm. 
This  advice  was  complied  with,  and 
the  brig  came  off  the  sand  and  then 
hove  to.  Some  of  the  crew  of  the  cutter 
then  boarded  with  difiSoulty,  and  in 
80  doing  stove  in  their  boat ;  they  gave 
the  master  instructions  how  to  steer  so 
as  to  keep  clear  of  the  sand.  It  was 
held  that  the  service  rendered  by  the 
cutter  was  in  the  nature  of  salvage. 
But  it  seems  that  the  mere  giving  of 
information  as  to  locality  is  not  suffi- 
cient to  constitute  a  salvage  service. 
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SerrioeB 
for  preser- 
vation of 
Ufe. 


It  is  es- 
sential that 
the  ser- 
vices should 
be  render- 
ed to  per- 
sons or 
property  in 
danger. 


The  Court  had  no  original  jurisdiction  to  decree  salvage 
for  the  preservation  of  life  alone,  for,  according  to  the  ancient 
maritime  law,  life  was  not  a  subject  of  salvage.  But  where 
both  property  and  life  were  saved,  it  was  the  well-established 
practice  of  the  Court  to  decree  a  higher  rate  of  salvage 
against  the  property,  and  thus  indirectly  to  remunerate  the 
salvors  for  having  saved  life  (x).  Now,  however,  by  recent 
statutes  the  law  has  been  placed  upon  a  more  satisfactory 
basis,  and  the  saving  of  the  lives  of  persons  belonging  to  a 
ship  or  boat  constitutes  a  direct  claim  to  salvage  (y). 

The  services  must  be  rendered  to  persons  or  property  in 
danger  (z).  The  distinction  between  simple  towage  and 
towage  in  the  nature  of  salvage  service,  rests  upon  this  prin- 
ciple. It  is  only  where  a  towing  vessel  renders  assistance  to 
a  ship  in  danger  that  salvage  reward  can  be  claimed.  But  it 
is  not  necessary  that  the  distress  should  be  actual  or  imme- 
diate, or  that  the  danger  should  be  imminent  and  absolute ; 
it  is  sufficient  if  at  the  time  the  assistance  is  rendered 
the  ship  has  encountered  any  damage  or  misfortune  which 
might  possibly  expose  her  to  destruction  (a).  Thus  where  a 
ship  at  sea  is  disabled,  she  may  be  said  to  be  in  such  possible 


The  Little  Joe,  Lush.  88.  See  I^e 
Vrouw  Margarethay  4  Rob.  104 ;  The 
Cumberland^  9  Jur.  191. 

(:r)  *'  The  jurisdiction  of  the  Court  in 
salvage  causes  is  founded  upon  a  pro- 
ceeding against  property  which  has 
been  saved,  and  I  am  at  a  loss  to  oon- 
ceive  upon  what  principle  the  owner 
can  be  made  answerable  for  the  mere 
saving  of  life.'*  Per  Dr.  Lushington, 
Zephyrust  1  W.  Rob.  831.  "The 
jnere  preservation  of  life,  it  is  true, 
this  Court  has  no  power  of  remunerating; 
but  if  it  can  be  connected  with  the  pre- 
servation of  property  whether  by  acci- 
dent or  not,  then  the  Court  can  take 
notice  of  it,  and  it  is  always  willing  to 
join  that  to  the  animus  displayed  in 
the  first  instance."  Per  Lord  Stowell, 
The  Aid,  1  Hagg.  84 ;  see  ^T^  Ar- 
dincaple^  8  Hagg.  151 ;  The  Johannes, 


Lush.  182;  TheFunlier,  Br.  &L.  341. 

(y)  The  Merchant  Shipping  Act, 
1854,  s.  458  ;  The  Merchant  Shipping 
Amendment  Act,  1862,  s.  49.  And 
see  poet,  p.  109. 

(i)  **  The  principle  upon  which  alone 
a  salvage  service  can  be  founded  la  a 
rescuing  of  a  ship  and  cargo  from  some 
impending  danger  or  diatresB."  Per 
Dr.  Lushington,  The  Mary,  1  W.  Bob. 
457.  See  The  Persia,  1  Spk.  166; 
The  Traveller,  3  Hagg.  871 ;  The  Gia- 
como,  id.  844.  In  The  Endeavour, 
6  M.  P.  C.  C.  884,  it  was  held  that 
persons  who  had  rendered  services  afitr 
a  vessel  had  been  rescued  from  distress 
in  getting  anchors  that  had  been  pre* 
viously  slipped  were  not  entitled  to 
salvage. 

(a)  Per  Dr.  Lushington,  The  Char- 
lotte, 8  W.  Rob.  71. 
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danger  so  as  to  confer  the  character  of  salvage  upon  towage 
services  rendered  to  her  (6).     The  conduct  of  the  crew  of  the 
defendant's  ship  in  asking  for,  or  accepting  extrdordinary  Precedent 
assistance,  may  be  evidence  of  the  danger  in  which  they  ^^^^ " 
were  placed,  for  they  will  be  in  a  manner  estopped  from  tbe  quea- 
afterwards  contending  that  their  ship  was  not  in  a  condition  danger. 
to  require  the  help  they  asked  for  (c).     But  it  must  not  be 
supposed  that  if  the  ship  is  in   undoubted   and  imminent 
danger,  and  service  be  successfully  rendered  to  her,  that  she 
cannot  be   called  upon  to  pay  anything  unless  it  can  be 
shown  that  she  either  requested  or  expressly  accepted  assist- 
ance.    It  is  unnecessary  there  shoidd  be  any  evidence  of 
such  request  or  acceptance  in  cases  where  the  Court  is  satis- 
fied that  the  circumstances  were  so  urgent  that  if  an  offer  of 


if)  In  the  cue  of  The  Albion^  Lnsh. 
282,  a  ship  near  a  dangerous  coast  in 
unsettled  weather  with  her  groand 
tackle  disabled,  was  held  to  be  in  a 
position  of  danger.  Dr.  Lushington 
obserred  in  that  case : — ' '  The  ship  was 
certainly  not  in  any  immediate  danger  ; 
bnt  on  the  other  hand,  she  was  upon  a 
most  perilons  coast,  the  weather  was 
unsettled,  and  if  a  gale  had  set  to  the 
shore,  the  ship  must  haye  been  in  con- 
siderable danger  £rom  the  want  of  saffi- 
cient  ground  tackle,  and  the  disabled 
condition  of  the  haWSe  pipes  and  the 
windlass."  And  see  The  White  Star, 
L.  &.  1  Ad.  71.  In  the  case  of  The 
EUora,  Lush.  550,  a  mail  steamer 
carrying  passengers,  suddenly  lost  her 
screw  on  her  passage  from  Alexandria 
to  Malta.  She  was  in  all  respects  fully 
equipped  as  a  sailing  ship,  and  there- 
upon made  sail.  The  weather  was  fine^ 
bnt  the  wind  was  light  and  adverse. 
While  beating  up  to  windward  she  fell 
in  with  a  steamer  belonging  to  the  plain- 
tiffiB,  which  at  her  request  took  her  in 
tow  and  towed  her  to  Malta.  It  was 
held,  under  the  circumstances  of  the 
case,  that  the  plaintiffs  were  entitled  to 
salvage.  See  The  Baiavioy  1  Spk.  1 69. 
In  the  case  of  The  Tsabflla,  3  Hagg. 


427,  the  Trinity  Masters  were  of  opinion 
that  the  service  rendered  was,  nauti- 
cally  speaking,  towage  merely,  but  the 
Court  held  that  as  the  towage  led  to 
the  rescue  of  a  disabled  vessel  from 
danger,  it  should  be  remunerated  as 
salvage.  "I  apprehend  that  mere 
towage  service  is  confined  to  vessels 
that  have  received  no  iigury  or  damage, 
and  that  mere  towage  reward  is  pay- 
able in  those  cases  only  where  the 
vessel  receiving  the  service  is  in  the 
same  condition  she  would  ordinarily  be 
in  without  having  encountered  any 
damage  or  accident.'*  Per  Dr.  Lush- 
ington. The  Reward,  1  W.  Bob.  177. 
In  The  Cfiarlee  Adolphe,  Swa.  155, 
Dr.  Lushington  observes: — ''With 
regard  to  the  claim  of  the  steam 
ship,  she  performs  a  service  to  a 
vessel  disabled,  and  in  distress,  and 
taking  her  in  tow  cannot  by  possibility 
be  compared  to  an  ordinary  towage 
senrice."  And  see  The  Prineeu  Alice^ 
8  W.  fiob.  188  ;  The  Harhmgery  16 
Jur.  729 ;  The  Qcdatea,  4  Jur.  N.  S. 
1064. 

(c)  The  Bimareund,  Lush.  77.  But, 
of  course,  a  request  for  ordinary  assis- 
tance does  not  raise  any  presumption 
that  the  ship  is  in  danger. 
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It  is  Dot 
essential 
that  the 
Bervices 
should  be 
attended 
with  risk 
to  the 
salron. 


The  ser- 
vices must 
be  saccess- 
ful 


— unless 
performed 
by  express 
agreement. 


service  had  been  made  any  prudent  man  would  have  ac- 
cepted it  (d). 

Although  it  commonly  happens  that  in  rescuing  properly 
from  danger  the  salvors  necessarily  expose  themselves  to 
peril,  yet  work  involving  no  extraordinary  exertion,  enterprise, 
or  risk,  may  constitute  a  salvage  service;  although,  as  we 
shall  have  occasion  to  notice  hereafter,  where  risk  is  in- 
curred by  the  salvors,  that  circumstance  is  most  material 
with  reference  to  the  question  of  the  amount  of  the  reward  (e). 

As  a  general  rule,  a  mere  attempt  to  save  lives  or  pro- 
perty, however  meritorious,  or  whatever  degree  of  risk  or 
danger  may  have  been  incurred,  if  unsuccessful,  furnishes 
no  title  to  a  salvage  reward  (/)  :  salvage  is  a  reward  for 
benefits  actually  conferred,  not  for  a  service  attempted  to  be 
i-endered.  But  persons  may  be  entitled  to  a  reward  pro 
tantOj  for  performing  part  of  a  salvage  service,  though  others 
may  complete  it ;  as  in  the  case  of  persons  rendering  needful 
assistance  to  a  ship  on  a  sand-bank  which  is  subsequently 
towed  off  by  a  steamer  (g).  And  a  person  who  contributes 
in  any  way  to  a  successful  result  is  not  to  be  deprived  of  his 
reward  simply  because  his  efforts  standing  alone  would  have 
been  unavailing  (A).     But  where  men  are  engaged  by  express 

{e)  The  Norden,  1  Spk.  185 ;  Tke 
Bomarsundf  Lush.  77  ;  Tke  Senrj^ 
1  Hagg.  264.  ''Risk  to  the  salTors 
is  not  a  necessary  element  of  8al> 
yage,  though  it  does,  aa  we  all  know, 
enhance  the  merit  of  the  sernce,  and 
earn  a  higher  reward.'*  Per  Dr.  Lnsh- 
ington,  The  Peridnf  Br.  &  Lush.  81. 
See  post. 

if)  Tke  Zephyrus,  1  W.  Bob.  32»— 
330 ;  The  India,  ib.  406—408  ;  TU 
Edward  Hatokins,  Lnah.  515;  The 
UndawUedy  ih.  90—92;  Tke  Ailat^ 
ib.  518—527.  Bat  see  Tke  Ranger, 
9  Jut.  119. 

(g)  Pernr.Loshington,  TheSmnmd, 
16  Jar.  409  ;  The  Atlas,  Loah.  527 ; 
The  Jonge  JBaetiaan,  5  Bob.  d2S. 

(h)  The  Atlas,  Loah.  523.  Bat  tbe 
exertions  most  in  some  way  contribnte 


(d)  The  An/napolis,  Lash.  375. 
Where  a  ship  is  in  actoal  need  of  sal- 
vage serrioe,  and  hoists  an  ambigaoos 
signal,  which  induces  persons  to  pat  off 
to  her  assistance,  the  Ck)urt  will  act  aa 
though  the  signal  had  been  intended  as 
a  signal  for  assistance.  The  Hedwig, 
1  Spk.  23,  n.  The  Dosseitei,  10  Jar. 
866.  But  where  the  ship  is  only 
in  very  slight  danger,  the  question 
whether  there  was  any  prerious  request 
for  the  services  rendered  may  be  a  most 
important  one,  and  the  Ck)urt  may  re- 
quire distinct  OTidence  on  the  subject. 
TTie  Little  Joe,  Lush.  88.  See  also 
ff.  M.  S.  Hayes,  Lush.  355  ;  The  Up- 
nor,  2  Hagg.  3.  As  to  the  right  of  the 
master  or  owners  to  refuse  assistance, 
see  The  Samuel,  15  Jur.  407 ;  The 
Glasgow  Packet,  2  W.  Bob.  318. 
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agreement  to  perfonn  certain  services  to  a  ship  in  distress, 
and  perform  them  accordingly,  they  are  entitled  to  be  paid 
for  those  services,  even  though  they  should  not  prove*  to  be 
beneficial  to  the  vessel  (i). 

The  services  must  be  such  as  the  salvors  are  under  no  The  ser- 
pre-existing  legal   obligation  to  render.     Accordingly,  the  J^*^"  j™^.^* 
crew  cannot,  in  general,  become  salvors,  for  it  is  their  stipu-  tary. 
lated  duty  to  protect  the  ship  through  all  perils,  and  their 
entire  possible  service  for  this  purpose  is  pledged  to  that 
extent  (k).     They  are  bound  by  the  terms  of  their  contract 
of  service,  even  in  the  case  of  shipwreck,  to  do  their  utmost 
to  save  ship  and  cargo  (l).    But  the  contract  of  service  may 


to  the  sncoessfnl  result.  The  Edward 
ffawkinsy  Lush.  515.  Wben,  however, 
the  exertions  are  meritorious,  and  the 
property  is  afterwards  saved,  the  Court 
will,  it  seems,  on  very  slight  evidence, 
conclude  that  the  services  were  in  some 
degree  iostmmental  towards  the  ulti- 
mate result.  TheB.  U.,  1  Spk.  66; 
The  SarUipare,  ib,  231. 

(ft)  The  UndautUedf  Lush.  91.  In 
this  case  a  ship  parted  from  her  anchors 
in  a  gale,  and  thereupon  engaged  a 
steamer  to  go  on  shore  and  hring  off  an 
anchor  and  chain.  The  steamer  went 
to  the  nearest  port,  got  an  anchor  and 
chain,  and  was  occupied  for  three  days 
in  looking  for  the  ship.  When  at  last 
she  fell  in  with  her  the  weather  had 
moderated,  and  the  ship  was  no  longer 
in  a  condition  of  distress.  The  steamer 
then  towed  her  into  port.  It  was  held 
that  the  steamer  was  entitled  to  salvage 
remuneration  for  the  whole  of  her 
efforts.  And  see  ^^  E.  U.jl  Spk.  64, 
where  Dr.  Lnshington  observes  : — *'  I 
will  suppose  a  vessel  in  distress,  and  an 
order  is  sent  to  put  an  anchor  and  cable 
on  board,  and  that  is  done ;  but  that 
afterwards,  from  the  violence  of  the 
weather,  the  vessel  is  carried  away  and 
lost;  the  service,  however,  is  such  as 
must  be  paid  for,  whether  the  vessel  is 
lost  or  not*' 


(£)  A  salvor  Ib  a  person  who,  without 
any  particular  relation  to  a  ship  in 
distress,  proffers  useful  service,  and 
gives  it"  as  a  volunteer  adventurer, 
without  .any  pre-existing  covenant  con* 
necting  him  with  the  duty  of  employing 
himself  for  the  preservation  of  that  ship. 
The  Neptune,  1  Hagg.  236.  The  A  Has, 
Lush.  482. 

(Z)  The  Florence,  16  Jur.  572.  By 
the  Merchant  Shipping  Act,  1854,  s.  183, 
a  seaman  is  entitled  to  his  wages  not- 
withstanding that  freight  has  not  been 
earned,  but  in  all  cases  of  wreck  or 
loss  of  the  ship,  proof  that  he  has  not 
exerted  himself  to  the  utmost  to  save 
the  ship,  cargo,  and  stores,  will  bar  his 
claim.  Salvage  is  not  due  to  a  por- 
tion of  the  crew  for  rescuing  the  ship 
in  which  they  serve  from  mutineers, 
for  it  is  the  bounden  duty  of  tbe 
crew  to  give  every  assistance  in  their 
power  to  prevent  or  quell  a  mutiny, 
and  to  use  their  utmost  exertions  to 
preserve  or  recover  the  possession  of 
the  vessel  and  goods  of  their  employers. 
**  This  case  differs  from  that  of  rescue 
from  an  enemy,  because  there  the 
moment  the  capture  is  effected,  the  crew 
are  discharged  from  their  duty  to  their 
employers.  The  contract  between  the 
parties  is  at  an  end.  The  seamen  no 
longer  constitute  the  crew  of  the  vessel, 
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Under  be  dissolved  by  the  abandonmeDt  of  the  vessel,  or  by 
cttinstancci  ^'^^  act  of  the  master  in  discharging  the  crew,  and  then 
thecre«r  the  seamen  may  render  services  entitling  them' to  salvage. 
tiUed  to**^  Accordingly,  in  a  case  where  a  ship  by  order  of  the  master 
•alTftge*  iiad  been  finally  abandoned  in  the  open  sea  for  the  pur- 
pose of  saving  life,  the  seamen's  contract  was  held  to  be 
dissolved,  and  salvage  was  given  to  the  mate  and  some  of 
the  seamen  who,  having  fallen  in  by  chance  with  the  Y^sel 
several  days  after  she  had  been  abandoned,  returned  to  her 
and  brought  her  into  port  (m).  But  an  abandonment  of  a 
ship  which  is  relied  upon  as  operatiug  as  a  dissolution  of  the 
contract  must  be  final  (n),  and  must  be  clearly  proved  ;  and 
there  may  be  a  wide  distinction  between  abandoning  a  ship 
at  sea,  and  quitting  a  ship  on  the  coast,  when  there  may 
exist  a  fair  expectation  of  returning.  Thus  in  a  case  where 
a  ship  went  on  shore  in  calm  weather  on  a  rocky  beach  and 
the  master  and  crew  immediately  quitted  the  ship,  the  Court 
seemed  to  be  of  opinion  that  there  was  not  such  an  abandon- 
ment of  the  ship  as  would  have  justified  the  seamen  in 
treating  their  contract  as  at  an  end  (o).  But  services  rendered 
to  a  wreck  by  the  crew  after  they  have  been  dischai^ged  by 
the  master  may  partake  of  the  nature  of  salvage  services 
even  though  there  may  have  been  no  abandonment  of  the 
ship  in  the  strict  legal  sense.  For  the  discharge  puts  an  end 
to  the  contract,  and,  provided  the  master  acts  bond  fide,  the 
discharge  will  be  valid  in  the  absence  of  fraud  on  the  part  of 
the  seamen,  even  though  it  may  operate  to  the  disadvantage 
of  the  interests  of  the  owners  {jp). 

When  there  is  a  common  danger  it  is  the  duty  of  every 

one  on  boai'd  the  vessel  to  give  all  the  assistance  he  can,  and 

Pasieogers.  passengers,  therefore,  are  not  entitled  to  salvage  for  services 


bai  become  prisonen  of  war.  Not  so 
in  the  case  of  muiiny,  for  tbat  does  not 
diichaige  them  from  their  duty  to  their 
owners,  whose  property  they  are  bound 
if  possible  to  recover."  Per  Lord 
Stowell,  TKt  Oovernor  Raiffle$^  2  Dodt. 
17  ;  and  see  2%«  Two  Friends,  1  Rob. 
278 ;  The  Beaver,  8  Rob.  292. 


(m)  The  Florence,  16  Jnr.  678,  and 
see  Maaon  y.  Le  Blairean,  2  Oraneh, 
289—268;  Hobart  r.  JDrojfom^  10 
Peteia,  108—122. 

(n)  Sine  tpe  reverUndi  <nU  rtempe' 
randi.    The  Florence,  16  Jnr.  572. 

(o)  The  Warrior,  Lush.  4S2. 

ip)  The  Warrior,  Lash.  476. 
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rendered  to  the  ship  while  their  own  lives  and  property  are 
bound  up  with  her  (q).  But  they  are  not  under  any  obliga- 
tion to  remain  on  board,  and  they  may  take  the  first  oppor- 
tunity of  escaping  and  of  saving  their  lives ;  and  if  after  such 
an  opportunity  has  been  afforded  them  they  choose  to  re- 
main by  the  ship,  and  voluntarily  incur  danger  in  rendering 
essential  services  to  her,  they  may  be  entitled  to  salvage  (r). 

We  have  already  observed  (a)  that  when  a  vessel  is  da- 
maged at  the  time  she  is  taken  in  tow,  the  services  from  the 
first  may  assume  the  character  of  salvage.    But  where  the  Under 
vessel  is  not  damaged^  and  a  steam-tug  is  engaged  to  tow  her  ^amstancea 
on  ordinary  teims  and  danger  afterwards  arises  before  the**°8«nd«r 

•'  °  ,  .  contract  to 

completion  of  the  towage  service,  the  question  presents  itself,  tow  may  be 
how  does  that  affect  the  obligation  into  which  the  parties  ^*^^^  ^ 
have  already  entered.  In  this  case,  as  in  every  case  where 
there  is  a  pre-existing  contract,  parties  bound  by  the  contract 
must  discharge  the  duties  imposed  upon  them  by  the  contract 
without  seeking  for  salvage  remuneration.  Thus,  where  a 
contract  of  towage  is  entered  into  by  a  steam-tug  {t),  she  is 
bound,  notwithstanding  a  merely  temporary  accident  of  an 


{q)  The  Brantiont  2  Hagg.  3  n.  In 
this  case  a  sbip  homeward  bound  got 
into  distresSy  and  a  lieutenant  in  the 
navy,  a  passenger  on  board,  contributed 
his  serrices  to  navigate  the  ship ;  his 
cUkim  for  salvage  was  rejected.  See 
The  Brtde,  Lash.  822.  In  the  latter 
case,  Dr.  Lnshington  said,  *' Services 
rendered  by  passengers  must  have  oc- 
enrred  over  and  over  again,  yet  except 
the  cases  of  The  Bramton  and  Tke 
Sdlaeia  (2  Hagg.  269),  there  is  appa- 
rently no  precedent  in  which  a  claim 
for  salvage  by  a  passenger  has  been 
prosecuted  in  this  court." 

(r)  In  Netoman  v.  WaUers,  8  B.  & 
P.  612.  The  master  and  part  of  the 
crew  of  a  ship  which  was  driven  into 
the  rocki^  abandoned  her,  and  a  master 
mariner,  a  passenger  on  board,  took 
command,  and  brought  her  safely  into 
harbour ;  he  was  held  to  be  entitled  to 
■^▼Age.    And  see  Park  on  Insurance^ 


303.  Bot  in  a  case  {The  Brede^  uhi 
eupra)  where  passengers  voluntarily 
remained  on  board  after  all  danger  was 
over,  and  did  nothmg  more  than  work 
at  the  pumps,  the  Court  held  that  the 
services  were  not  such  as  to  entitle  them 
to  salvage.  When  passengers  on  board  a 
ship  render  services  to  anoth^  ship  or 
her  cargo,  they  may  be  entitled  to  sal- 
vage. The  Hope,  8  Hagg.  425  ;  The 
PeHa,  Swa.  280. 

(e)  See  supra,  p.  94. 

(0  '*  Where  an  engagement  is  made 
for  a  steamer  to  tow  a  ship  from  one 
place  to  another,  the  steamer  is  bound 
by  that  engagement  to  do  all  that  is 
necessary  to  facilitate  the  safe  voyage  of 
the  ship  from  one  place  to  another ; 
and  she  is  to  take  the  chance  of  bad 
weather,  which  may  occasion  delay  and 
inconvenience."  Per  Dr.  Lushington, 
The  Oalatea,  Swa.  849.  But  see  The 
While  Star,  L.  B.  1  Ad.  68.    Bat  an 
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ordinary  kind  interrupting  the  towage  and  endangering  the 
vessel  towed,  to  complete  the  stipulated  contract  with  all 
reasonable  skill  and  promptitude,  and  for  so  doing  she  is 
not  entitled  to  salvage  reward  (w).  In  a  case  where  a  tug 
was  employed  to  tow  a  ship,  and  the  ship  while  being  towed, 
without  any  fault  on  the  part  of  the  tug,  went  aground  on  a 
dangerous  sand-bank  and  the  tug  towed  her  off,  it  was  hdd 
that  the  tug  could  not  sue  for  salvage  (x).  But  where  in 
the  performance  of  a  contract  of  towage  an  extraordinary  peril 
arises  to  the  vessel  towed,  and  the  tug  renders  assistance 
beyond  the  scope  of  her  original  engagement,  the  towage  ser- 
vice may  be  converted  into  a  salvage  service.  The  law  on  this 
subject  has  been  laid  down  in  a  recent  case  (y)  by  the  Judi- 
cial Committee  of  the  Privy  Council  in  the  following  terms: — 
"  Where  a  steam-boat  engages  to  tow  a  vessel  for  a  certain 
remuneration  from  one  point  to  another,  she  does  not  war- 
rant that  she  will  be  able  to  do  so  under  all  circumstances 
and  at  all  hazards;  but  she  does  engage  that  she  will  use  her 
best  endeavours  for  that  purpose,  and  will  bring  to  the  task 
competent  skill,  and  such  a  crew,  tackle  and  equipments,  as 
are  reasonably  to  be  expected  in  a  vessel  of  her  class.  She 
may  be  prevented  from  fulfilling  her  contract  by  a  vis  major, 
by  accidents,  which  were  not  contemplated,  which  may 
render  the  fulfilment  of  her  contract  impossible,  and  in  such 
case,  by  the  general  rule  of  law,  she  is  relieved  firom  her 
obligations.  But  she  does  not  become  relieved  of  her  obh'ga- 
tions,  because  unforeseen  difficulties  occur  in  the  completion 
of  her  task ;  because  the  performance  of  the  task  is  inter- 
rupted, or  cannot  be  completed  in  the  mode  in  which  it  was 

agreement  for  to'wage  may  be  entirely  (u)  The  Annapolu,  Lush.  S55. 

yitiated  by  the  conoealment  of  a  material  {x)  The  Lady  Egidia^  Lnah.  51S. 

drcumstanoe.     If  the  crew  of  a  da-  Bat  see  The  Perielee,  Br.  k  L.  SO^ 

maged  ship  conceal  the  fact  that  the  where,  in  a  somewhat  similar  caae^  siJ- 

ship  is  damaged,  and  so  induce  the  yage  was  prononnoed  for,   the  danger 

master  of  a  steam-tng  to  enter  into  an  being  imminent,  and  the  serrices  icd- 

ordinary  towage  agreement^  that  agree*  dered  being  beyond  the  scope  of  the 

ment  cannot  be  set  np  in  answer  to  a  contract  to  tow.    And  see  The  WUUam 

claim  for  salvage.    The  Kingalockf  1  Brandt,  2  No.  Ga.  Supp.  67. 

Spk.  265 ;  and  see  TAe  Oamva,  L.  R.  (y)  The  Minnehaha,  Loah.  3d£. 
Ad.  54. 
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originally  intended,  q&  by  the  breaking  of  the  ship's  hawser. 
But  if,  in  the  discharge  of  this  task,  by  sudden  violence  of 
winds  or  waves,  or  other  accidents,  the  ship  in  tow  is  placed 
in  danger,  and  the  towing  vessel  incurs  risks  and  performs 
duties  which  are  not  within  the  sdopb  of  her  original  engage- 
ment, she  is  entitled  to  additional* >f?muneration  for  addi- 
tional  services  if  the  ship  be  saved,.'ajnd;»may  claim  as  a 
salvor,  instead  of  being  restricted  to  the  'sum 'Stipulated  to  be 
paid  for  mere  towage.     Whether  this  larger  I'euwineration  is 
to  be  considered  as  an  addition  to  or  in  substitution  for,  the 
price  of  towage,  is  of  little  consequence  practically.    -'The 
measure  of  the  sum  to  be  allowed  as  salvage  would,  of  coutrse!*- 
be  increased  or  diminished  accordingly  as  the  price  of  the 
towage  was  or  was  not  included  in  it.     In  the  cases  on  this 
subject,  the  towage  contract  is  generally  spoken  of  as  super- 
seded by  the  right  to  salvage.     It  is  not  disputed  that  these 
are  the  rules  which  are  acted  upon  in  the  Court  of  Admi- 
ralty, and  they  appear  to  their  lordships  to  be  founded  in 
reason  and  in  public  policy,  and  to  be  not  inconsistent  with 
legal  principles.     The  tug  is  relieved  from  the  performance 
of  her  contract  by  the  impossibility  of  performing  it ;  but  if 
the  performance  of  it  be  possible,  but  in  the  course  of  it 
the  ship  in  her  charge  is  exposed,  by  unavoidable  accident, 
to  dangers  which  require  from  the  tug  services  of  a  different 
class  and  beaiing  a  higher  rate  of  payment,  it  is  held  to  be 
implied  in  the  contract  that  she  shall  be  paid  at  such  higher 
rate.  To  hold,  on  the  one  hand,  that  a  tug,  having  contracted 
to  tow,  is  bound,  whatsoever  happens  after  the   contract, 
though  not  in  the  contemplation  of  the  parties,  and  at  all 
hazards  to  herself,  to  take  the  ship  to  her  destination  ;  or,  on 
the  other,  that  the  moment  the  performance  of  the  contract 
IS  interrupted,  or  its  completion  in  the  mode  originally  in- 
tended becomes  impossible,  the  tug  is  relieved  from  all 
further  duty,  and  at  liberty  to  abandon  the  ship  in  her 
charge  to  her  fate; — ^would  be  alike  inconsistent  with  the 
public  interests.     The  rule  as  it  is  established  guards  against 
hoth  inconveniences,  and  provides  at  the  same  time  for  the 
safety  of  the  ship  and  the  just  remuneration  of  the  tug. 
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The  rule  has  been  long  settled;  parties  enter  into  towage 
contracts  on  the  faith  of  it;  and  we  should  be  extremelj 
soiTy  that  any  doubt  should  be  supposed  to  exist  upon  it 
It  is  said  that  it  has  never  been  brought  before  us  for  deci- 
sion. If  so,  considering'^ow* often  the  rule  has  been  acted 
upon,  the  necessary  inference  is,  that  it  has  never  been  made 
the  subject  of  app&sd  because  it  has  been  universally  acqui- 
esced in.  Whether  the  circumstances  in  each  particular  case 
are  suSicietLt^'4^  turn  towage  into  salvage  must  often  be  a 
subject  of  g^eat  doubt,  as  it  is  in  the  present  case  (0)." 

JPersofts  engaged  as  pilots  are  entitled  to  nothing  more 
thto 'pilotage  remuneration  for  ordinaiy  pilotage  services  (a). 
Thfeir  occupation  is  necessarily  attended  with  some  degree  of 
peril,  but  it  is  in  consideration  of  this  that  the  ordinary  rate 
of  pilotage  is  fixed  on  a  liberal  scale,  and  they  are  under  an 
obligation  to  discharge  their  duties  in  spite  of  the  ordinary 
hazards  of  their  calling  without  seeking  for  any  extraor- 
dinary reward.  Pilots,  therefore,  though  they  contribute  to 
the  safety  of  the  ship,  are  not  under  ordinary  circumstances 


(t)  Bat  if  the  tug,  by  wilfal  miscon- 
duct, or  negligence,  or  by  the  want  of 
that  reasonable  skill  which  is  implied 
in  the  towage  contract,  contributes  to 
the  danger,  she  can  have  no  claim  to 
salvage.  The  Minnekahay  «5i«iipra. 
For  casea  in  which  towage  service 
has  been  converted  into  salvage,  s^ 
The  Galatea,  Swa.  S49 ;  The  Albion, 
Lush.  282  ;  The  Pericles,  Br.  k  L.  80  ; 
The  Saratoga,  ib.  818  ;  The  White 
Star,  L.  II.  1  Ad.  68.  Where  not, 
The  Annapolis,  Lnsh.  395  ;  The  Lady 
Lgidia,  ib.  513  ;  The  Edward  Haw- 
hint,  ib.  515. 

(a)  The  General  Palmer,  2  Hagg. 
177  ;  The  Enterprise,  ib.  (note) ;  The 
Columbus,  ib.  (note) ;  The  Joseph 
Harvey,  1  Bob.  808.  The  Jonge 
Andries,  Swa.  229,  308;  TheFunehal 
Baptista,  8  Hagg.  386,  n.  In  some 
pilotage  districts  there  are  special  regu- 
lations in  force  affecting  the  claims  of 
pilots  to  salvage.     It  is  not  onusnal  to 


provide  that  no  claim  shall  be  made  bj 
a  pilot  for  salvage  without  the  consent 
of  the  board  by  which  he  is  lioenaed. 
See  the  British  Channel  Pilot  Aetv  1661 
(24  k  25  Vict.  0.  236),  s.  87 ;  The 
Mersey  Dock  Acts  Conaolidation  Act, 
1858  (21  k  22  Vict  c.  92,  a.  163).  A 
service  which  would  be  pilotage  only  in 
the  case  of  a  duly  licensed  pilot  nay 
become  salvage  when  voluntaHIy  per- 
formed by  others  in  a  pUioe  where  then 
are  no  licensed  pilots.  The  Bosehas^ 
1  Spk.  267 ;  The  Eugenie^  S  No.  G^ 
430.  But,  although  the  Conti  will 
look  with  considerable  indnlgenoe  tm 
the  efforts  of  persona  offering  tbetr 
services  to  vessels  in  distress  vben 
there  are  no  other  indi\idQaU  on  the 
spot  capable  of  rendering  more  effieieat 
assistance,  different  oonsideraiions  ap- 
ply to  the  conduct  of  individuals  who 
assume  the  character  of  salvors  wlm 
there  are  other  persona  at  hand  mors 
competent  to  dischaiige  those   duUet. 
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entitled  to  claim  salvage.  But  where  their  services  are 
required  in  an  extraordinary  emergency  and  they  are  called 
upon  to  act  out  of  the  line  of  their  ordinary  duty  (i),  pilotage 
services  rendered  by  them  may  partake  of  the  character  of 
salvage.  Thus  it  is  a  settled  doctrine  of  the  Admiralty  Court 
that  pilots  are  not  bound  to  go  on  board  of  vessels  in  distress 
to  render  services  for  mere  pilotage  reward.  They  are  enti- 
tled to  say  when  they  go  on  board  vessels  which  are  not 
seaworthy,  and  therefore  in  a  state  of  danger,  "  We  do  not 
come  in  the  character  of  pilots  only,  but  also  in  the  character 
of  salvors ; "  and  in  such  cases  they  are  not  to  be  debarred 
from  receiving  the  compensation  that  others  who  ai*e  not 
pilots  would  receive  (c). 

So  a  pilot,  when  engaged  as  pilot  on  board  a  ship,  if  called 
upon  in  any  emergency  to  perform  services  necessary  for  the 
safety  of  the  ship  not  strictly  within  his  duties  as  pilot,  may 
be  entitled  to  additional  remuneration  in  the  nature  of  sal- 
vage for  those  services  (c?).  But  it  is  not  every  slight  exertion 
on  the  part  of  pilots,  beyond  their  pilotage  services,  that 
will  entitle  them  to  salvage  remuneration,  and  the  Court  will 


The  Difgden,  1  No.  Ca.  115.  Where 
persons  vho  are  not  pUuts,  by  assuming 
the  character  of  pilots,  get  themselves 
engaged  as  pilots,  they  are  not  entitled 
to  higher  remaneratlon  than  pilots 
woold  be  entitled  to.     The  Columbui, 

2  Hagg.  178,  n. 

(b)  Pilotage  seryice  rendered  to  a 
ressel  oat  at  sea,  and  beyond  the 
limits  of  pilotage  ground,  may  assnme 
the  cfaaraeter  of  salvage.  The  Bed* 
wig,  1  Spk.  19. 

(e)  Tha  Frederick,  1  W.  Rob.  17 ; 
The  Hebe,  2  W.  Bob.  246  ;  The  Jonge 
Andriet,  Sva.  229,  208;  Thelndmtry, 

3  Hagg.  20;) ;  The  Elizabeth,  8  Jur. 
865  ;  The  King  Otcar,  6  No.  Ca.  284. 
The  following  passage  from  the  reporter's 
note  of  an  American  case,  Hobart  y. 
Drogan,  10  Peters,  108,  is  worthy  of 
attention  : — *'  A  pilot,  while  acting  in 
the  strict  line  of  his  duty,  however  he 
may  entiUe  himself  to  extraordinary 


pilotage  compensation  for  extraordinary 
services,  as  eontra-distingaished  from 
ordinary  pilotage  for  ordinary  services, 
cannot  be  entitled  to  daim  salvage.  In 
this  respect  he  is  not  distinguished  from 
any  other  officer,  public  or  private,  act- 
ing within  the  appropriate  sphere  of  his 
duty.  But  a  pilot  as  such  is  not  dis- 
abled by  virtue  of  his  office  from  be- 
coming a  salvor ;  on  the  contrary,  when- 
ever he  performs  salvage  services  be- 
yond the  line  of  his  appropriate  duty, 
or  under  circumstances  to  which  those 
duties  do  not  justly  attach,  he  stands 
in  the  same  relation  to  the  property 
as  any  other  salvor — that  is,  with  a 
title  to  compensation  to  the  extent  of 
the  merit  of  his  services,  viewed  in 
the  light  of  a  liberal  public  policy.*' 

(d)  The  Gerund  Palmer,  2  Hagg. 
179,  11  11  P.  C.  C.  813  ;  The  Hebe, 
2  W.  Rob.  247. 
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in  general  discourage  the  attempt  to  convert  pilotage  into 
salvage  services  (/). 
Coneorta.  Where  vessels  sail  as  consorts  and  under  an  agreement  to 
render  mutual  assistance,  the  Court  will  not  entertain  a 
claim  of  salvage  for  services  rendered  by  one  to  the  other  (j). 
But  as  salvage  is  a  riglit  highly  favoured  in  law,  the  agree- 
ment upon  which  a  claim  to  exemption  from  the  payment  of 
salvage  is  founded  ought  to  be  clearly  proved  {K)  ;  it  will  not 


(/)  The  Jongt  Andrits,  Swa.  229. 
"Bat  if  you  engage  a  pilots  and  he  IcdcIb 
a  hand  in  consequence  of  the  necessity 
of  the  case,  arising  from  the  winds  be- 
coming more  boisterous  than  they  were 
before,  and  everything  which  is  not 
strictly  pilotage  is  to  be  construed  into 
salvage,  masters  should  be  exceedingly 
cautious  how  they  allow  a  pilot  to  touch 
a  single  rope,  or  do  anything  more  than 
give  directions."     Per  Dr.  Lushington. 

ig)  The  Zephyr,  2  Hagg.  43.  Lord 
Stowell,  in  giving  judgment  in  that 
case,  said  : — **  These  vessels  sailed  not 
only  as  consorts,  but  as  consorts  under 
a  special  agreement  to  give  mutual  pro- 
tection. ,  .  .  I  am  informed  by  the 
gentlemen  of  the  Trinity  House,  whose 
attention  has  been  occupied  upon  this 
case,  and  who  are  well  experienced  in 
contracts  of  the  nature  in  question,  that 
it  is  agreeable  to  well  established  usage 
for  vessels  in  the  Honduras  trade  to  sail 
together  on  understandings  of  this  sort, 
and  that  such  agreements  are  supported 
by  general  convenience  and  benefit.'* 

(h)  **1  confess  I  think  that  the  claim 
of  being  discharged  from  a  liability  to 
salvage  is  one  which  a  Court  would  not 
be  justified  in  admitting,  unless  the 
disdiarge  appeared  in  express  terms. 
A  clear  and  general  right  ought  not  to 
be  ousted  by  questionable  expressions 
and  violent  constructions."  Per  Lord 
Stowell,  The  Waterloo,  2  Dods.  436. 
See  The  Margaret,  2  Hagg.  48,  n., 
where  the  evidence  was  held  insufficient 
to  prove  a  custom  that  vessels  engaged 
in    the  whale    fishery  should   render 


mutual  assistance  gratuitous!  j.  In  The 
Sufan,  1  W.  Bob.  70,  it  was  held, 
assuming  the  existence  of  the  eastom, 
that  it  could  not  apply  to  a  case  where 
the  salving  ship,  a  whaler,  waa  not  en- 
gaged in  any  joint  enterprise  with  the 
ship  salved,  also  a  whaler,  bnt  sailed 
long  after  her,  and  for  the  express  pur- 
pose of  going  to  her  rescue.  In  the 
case  of  The  HarrioU,  1  W.  Rob.  439, 
the  Court  directed  an  issne^  to  be  tried 
at  law,  in  the  following  terms : — 
''Whether  there  was,  on  the  2nd  of 
Nov.  1858,  a  custom  or  usage  amongst 
persons  engaged  in  the  South  Sea 
fishery,  whilst  so  engaged  in  the  Soolh 
Seas,  that  salvage  should  not  be  paid 
for  ordinary  salvage  services  rendered 
by  one  vessel  to  another  ?"  The  jury 
found  in  the  affirmative.  From  the 
form  of  the  issue,  it  would  appear 
as  though  the  Ck>urt  oonsidered  that 
a  distinction  might  exi3t  between  or- 
dinary salvage  services  and  extra- 
ordinary salvage  servloes.  No  doubt 
a  custom  may  be  limited  in  its  ope- 
ration,  and  an  agreement  cannot  go 
beyond  the  intention  of  the  parties ; 
but  it  is,  it  is  submitted,  an  exceed- 
ingly difficult  thing  to  draw  a  definite 
line  between  salvage  services  of  an  or- 
dinary and  of  an  extraordinary  na- 
ture. Where  the  custom  is  limited  to 
ships  belonging  to  a  particular  port,  it 
will  not  be  extended  to  other  ships : 
The  Bed  Rover,  3  W.  Bob.  150.  As 
to  mutuality  of  benefit  being  neoesmy 
to  give  foroe  to  the  custom,  see  The 
Africa,  1  Spk.  299. 


SALVAGE. 


105 


be  inferred  simply  from  the  fact  that  the  vessels  were  en- 
gaged in  the  same  trade,  or  even  in  the  same  service  (i). 

Where  ships  belong  to  the  same  person,  salvage  cannot  be 
awarded  for  services  rendered  by  one  to  the  other.  But 
under  ordinary  circumstances  salvage  may  be  due  for  services 
rendered  to  a  ship  owned  by  the  person  who  is  the  charterer 
of  the  salving  ship  (k) ;  but  not  where  the  charter  party  is 
special  in  form,  amounting  to  a  demise  of  the  ship,  and  pro- 
viding that. the  charterer  shall  appoint  his  own  master  and 
crew  (Z).  Where  a  part  owner  of  the  salving  vessel  has  an 
interest  in  the  vessel  salved,  his  co-owners  and  the  master 
and  crew  of  the  salving  vessel  may  sue  for  salvage  (m). 

Persons  acting  in  an  official  capacity  have  no  right  to 
salvage  reward  for  services  rendered  strictly  within  the  limits 
of  their  duty.  If,  however,  they  go  beyond  the  limits  of 
their  official  duty  in  giving  extraordinary  assistance,  they  are 
entitled  to  be  considered  as  salvors  (n).    Officers  of  the  coast- 


Ships  be- 

longiDg  to 
the  same 
owner. 


Fablic  offi- 
cers cannot 
claim  sal- 
vage for 
official  ser- 
yices. 


(t)  The  Waterloo,  2  Dods.  443  ;  The 
Portia,  9  Jar.  167.  Bat  when  Teasels 
are  associated  in  some  degree  in  a  com- 
mon interest^  they  do  not  stand  so  in- 
dependent of  each  other  as  ships 
blling  only  accidentally  into  the  way 
of  rendering  such  assistance  ;  and  this 
will  be  taken  into  account  in  fixing  the 
amount  of  the  reward.  See  The  Tre- 
lamey,  4  Rob.  228 ;  The  Ganges,  1 
No.  CtL  90;  The  Two  Friende,  8  Jur. 
1011. 

{k)  The  Waterloo,  2  Dods.  484. 
Lord  Stowell  there  said:— <* It  has 
been  alleged  and  contended  that  cases 
of  salvage  arise  only  where  the  ships 
belong  to  different  persons,  but  that 
here  they  belong  to  the  same  persons  ; 
and  if  that  were  the  fact^  the  absurdity 
would  follow  of  the  same  person  pay- 
ing to  himself.  But  the  fact  is  directly 
the  reverse,  for  the  ship  saved  belongs 
to  the  East  India  Company,  and  the 
Khip  which  performed  the  service  to 
other  individoals^  who  let  her  upon 
freight  to  the  company,  and  under  a 
particular  charter,  but  which  charter, 


of  course,  leaves  the  property  in  the 
vessel  exactly  where  it  found  it,  and  in 
all  respects,  where  the  engagements  of 
the  charter-party  do  not  apply,  as  in- 
dependent a  property  as  that  in  any 
other  vessel  whatever.  The  com- 
mander, officers,  and  crew  are  all  ap- 
pointed by  the  owner ;  they  cannot  be 
transferred  to  a  company*s  ship  at  the 
pleasnre  of  the  company.*' 

(0  The  Maria  Jane,  14  Jur.  857. 
See  The  Alfen,  Swa.  189;  The  Collier, 
L.  B.  1  Ad.  88. 

(m)  The  Carabine,  Lush.  334.  The 
sum  dueVill  be  computed  by  deducting 
from  the  value  of  the  entire  service  the 
share  which  would  have  been  due  to 
such  part-owner  if  he  could  have  joined 
as  plaintiff. 

(n)  In  the  case  of  The  AcquiUa,  1 
Bob.  46,  where  a  magistrate  claimed 
salvage,  Lord  Stowell  observed  : — **It 
will  be  necessary  to  inquire  what  has 
been  the  extent  of  this  gentleman's 
services:  if  they  amoant  only  to  the 
ordinary  discharge  of  his  duty,  I  shall 
be  disposed  to  leave  him  to  the  general 
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Serrioea  of  guard  and  their  men  have  various  duties  in  respect  of  wrecks 
guard.  and  casualties  at  sea  imposed  upon  them  by  statute  and  by 
the  instructions  issued  by  the  Board  of  Trade.  There  are 
special  provisions  with  reference  to  their  remuneration  for 
these  services,  and  for  such  services  they  are  not  entitled 
to  claim  more  than  the  appointed  fees  (o).  But  if  they 
incur  risk,  or  undertake  labour  beyond  the  scope  of  the 
duties  committed  to  them, — if  they  actually  put  out  to  sea, 
and  with  risk  and  eflfort  save  lives  or  property  from  a 
wrecked  vessel,  they  may  be  entitled  to  salvage  in  the  same 
manner  and  to  the  same  extent  as  other  salvors  (p).  The 
official  receiver  of  wreck  can  never  be  entitled  to  salvage  in 
respect  of  "  wreck,-'  because  it  is  his  special  duty  to  use  his 
utmost  exertions  to  save  and  protect  wreck  (q).  But  with 
respect  to  other  services  rendered  by  him  in  the  nature  of 
salvage,  his  claim  to  salvage  remuneration  rests  upon  a 
similar  basis  to  the  claims  of  coast  guardsmen. 
Officers  and  Although  there  is  a  general  obligation  upon  the  officers 
Queeu'a  ^^^  ^^^^  ^f  Queen's  ships  to  assist  all  vessels  in  distress, 
ships.  yet  it  has  been  considered  consistent  with  public  policy 
to  allow  them  to  claim  salvage  reward  for  selvage  services 


Tbere- 
coiTer  of 
wreck. 


reward  of  all  good  magistrates — the  fair 
estimation  of  his  countrymen,  and  the 
consciousness  of  bis  own  right  conduct.*' 
See  The  Cynthia,  16  Jor.  670 ;  The 
Vine,  2  Hagg.  1. 

(o)  See  Instructions  issued  by  the 
Board  of  Trade  to  reoeiven  of  wreck, 
and  to  officers  of  tbe  customs  and  the 
coast-guard,  1865 ;  Supplemental  In- 
sti-uctions,  1866 ;  The  Merchant  Ship- 
ping Amendment  Act,  1855  (18  &  19 
Yict.  0.  91),  s.  20.  The  same  reme- 
dies exist  for  tbe  recovery  of  the  autho- 
rised fees  and  expenses  as  a  salvor  has 
for  salvage  due  to  him.  Tbe  Merchant 
Shipping  Act»  1854,  s.  455. 

(p)  The  London  Merchant,  8  Hagg. 
394;  SUver  Bullion,  2  Spk.  71.  See 
Instructions  issued  by  tho  Board  of 
Trade,  1865,  art.  92  ;  The  Clifton^  8 


Hagg.  117.     As  to  the  meaning  of  the 
word  wreck,  see  post,  p.  109,  d.  (d). 

(q)  The  Merchant  Shipping  Aet^ 
1854,  s.  455.  *<It  is  clear  that  be 
cannot  claim  salvage  for  any  of  tbe 
duties  imposed  on  him  by  the  Act^  for 
which  certain  fixed  fees  are  to  be  paid. 
It  can,  therefore,  only  be  in  very  special 
cases,  where  be  incurs  some  risk,  or 
undertakes  some  labour  or  ezpmae, 
altogether  beyond  the  scope  of  his  duties 
as  receiver,  that  he  can  make  any  claim 
to  salvage.  No  powers  which  he  pos- 
sesses as  receiver  must  be  used  to  deter- 
mine or  enforce  bis  own  claims  to  sal- 
vage.  If  they  are  disputed,  be  must 
at  once  report  the  case  to  tbe  Board  of 
Trade.**  Instructions  issued  by  Board 
of  Trade,  1865,  art.  91. 
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rendered  by  them(r).  But  the  Court  will  not  recognize 
salvage  services  rendered  by  persons  of  this  class  unless  they 
are  of  an  important  and  meritorious  character  (d),  and  the 
consent  of  the  Board  of  Admiralty  must  be  obtained  before 
the  Court  can  adjudicate  (t).  It  is  only  as  a  reward  for  per- 
sonal services,  or  as  compensation  for  personal  loss  and  ex- 
pense, that  salvage  will  be  awarded,  for  it  is  expressly  provided 
by  the  Merchant  Shipping  Act,  1854,  that  no  claim  for  salvage 
shall  be  allowed  for  any  loss,  damage,  or  risk  caused  to  any 
Queen  s  ship,  or  to  the  stores  thereof,  or  for  any  other 
expense  sustained  by  her  Majesty  (u). 


(r)  The  Mary  Ann,  1  Hagg.  158  ; 
The  WiUms,  1  W.  Kob.  172;  The 
Louisa,  1  DodB.  317;  The  Theiit,  3 
Hagg.  14,  2  Knapp,  390;  The  Lustre, 
S  Hagg.  154;  The  Swell  Grove, 
ib,  209;  The  Mary  Pleasants,  Swa. 
2*24  ;  The  Earl  of  Eglington,  Swa.  7  ; 
The  Charlotte  Wylie,  5  No.  Ca.  4. 
In  the  case  of  The  Rosalie,  1  Spk.  189, 
Dr.  LashiDgton  said  as  follows  : — *  *  I 
think  that  continuing  to  allow  her 
Majesty's  officers  and  those  nnder  their 
command  to  obtain  a  reward  where  tbey 
do  render  beneficial  services,  frequently 
at  great  risk  and  peril,  and  sometimes 
where  the  commander  incurs  great  re- 
sponsibility, is  not  merely  an  act  of 
justice,  but  most  adyantageous  to  the 
mercantile  marine  of  this  country. 
Say  what  you  will,  so  long  as  human 
motives  operate  on  conduct,  unless  you 
give  a  reward,  you  must  take  away  all 
incitement  to  service.  It  is  all  very 
well  to  talk  of  the  abstract  question  of 
fulfilling  duty  and  obeying  commands, 
and  I  have  no  doubt  that,  so  long  as 
men  can  execute  the  duty  and  perform 
the  commands  entrusted  to  them,  they 
will  do  so ;  but  in  oases  of  doubt  and 
difficulty,  and  where  great  and  extra* 
ordinary  exertions  have  to  be  made, 
reward  according  to  human  exertions  is 
the  only  great  stimulus  to  their  per- 
ormanoe." 
{s)  See  the  judgment  in  The  Francis 


and  Eliza,  2  Dods.  118 ;  the  judgment 
in  The  Rapid,  3  Hagg.  421.  By  an 
order  of  Uie  Board  of  Admiralty  (30 
Jan.  1852),  officers  of  Queen's  ships 
are  directed  not  to  make  any  claim  for 
salvage  services  rendered  to  vessels  in 
distress,  unless  the  service  has  been 
really  important  or  accompanied  .with 
hazBird. 

(0  The  Merchant  Shipping  Act,  1854, 
s.  485.  See  The  Alma,  Lush.  380,  as 
to  the  usual  form  in  which  the  consent 
is  given. 

(li)  S.  484.  See  The  Rosalie,  1  Spk. 
188;  The  WiXsons,  1  W.  Rob.  173; 
Tilt  Iodine,  3  No.  Ca.  141 ;  Tht  Earl  of 
E(/lington,SwA,7.  The  Merchant  Ship- 
ping Act,  1854,  provides  that  where 
salvsge  services  have  been  rendered  by 
a  Queen's  ship  abroad,  certain  proceed- 
ings may  be  adopted  to  secure  the  pay- 
ment of  salvage.  If  the  commander  of 
the  Queen's  ship  which  has  rendered 
salvage  services  is  justified  by  the  cir- 
cumslanoes  of  the  case  in  detaining  the 
property  saved  at  all,  he  is  to  take  the 
property  to  some  port  where  there  is 
either  a  consular  officer  or  a  Vice- Ad- 
miralty Court  (s.  486).  The  consular 
officer  or  judge  is  to  fix  the  amount  for 
which  a  bond  is  to  be  given  by  the 
owner,  master,  or  person  in  charge  of 
the  property  (s.  487).  The  bond  is 
made  bindmg  on  the  owners  of  the  ship, 
freight^   and  cargo  (s.  491).     On  the 
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Having  thus  considered   the  general  nature   of  salvage 
services,  we  shall  now  proceed  to  treat  of  the  jurisdiction 
which  the  Court  exercises  over  claims  for  salvage,  of  die 
principles  upon  which  it  acts  in  fixing  the  amount  of  the 
reward,  and  of  other  matters  incident  to  proceedings  to  en- 
force salvage  claims. 
Theori;;inal      The  locality  in  which  the  services  were  performed  origi- 
of'Se*^*'**^  nally  determined  the  jurisdiction  of  the  Court   in   salvage 
court.         cases,  and  unless  the  services  were  performed  on  the  high 
seas  the  Court  had  no  jurisdiction  {x).    But  the  jurisdiction 
has  been  gradually  extended  by  various  statutes  (y),  and  now 
by  the  476th  section  of  the  Merchant  Shipping  Act,  1854,  it 
'  is  provided  that,  subject  to  certain  provisions  contained  in 
the  Act  which  will  presently  be  noticed,  the  Court  of  Admi- 
ralty shall  have  jurisdiction  to  decide  upon  all  claims  what- 
soever relating  to  salvage,  whether  the  services  in  respect  of 
which  salvage  is  claimed  were  performed  upon  the  high  seas 
or  within  the  body  of  a  county,  or  partly  in  one  place  and 
partly  in  the  other,  and  whether  the  wi'eck  is  found  at  sea,  or 
cast  upon  the  land,  or  partly  in  the  sea  and  partly  on  the 


Extended 
by  the 
Merchant 
Shipping 


ezeeution  of  the  bond  the  right  of  de« 
tention  is  to  oease,  except  in  certain 
cases  provided  for  (as.  488,  489).  The 
consular  officer  or  judge  is  to  transmit 
all  documents,  &o.,  to  the  Court  of  Ad- 
miralty in  England  (s.  490).  The  bond 
may  be  adjudicated  upon  by  the  Court 
of  Admiralty  in  England  (s.  492).  And 
power  is  given  to  the  Court  of  Ad- 
miralty in  England  to  enforce  any  such 
bond  given,  in  pursuance  of  the  Act, 
in  any  Vice- Admiralty  Court  in  any 
part  of  the  Queen's  dominions.  AIJ 
courts  in  Scotland,  Ireland,  and  the 
islands  of  Jersey,  Quemsey,  Aldemey, 
Sark,  and  Man  exercising  admiralty 
jurisdiction,  are  to  assist  the  Court  of 
Admiralty  in  enforcing  any  such  bond. 
It  is  further  provided  by  the  494th 
section  that  any  such  salvor  who  elects 
not  to  proceed  under  the  Act  is  to  have 
no  power  to  detain  the  property,  but 
may  proceed  otherwise  for  the  enforce* 


ment  of  his  salvage  claim  as  if  tbe  act 
had  not  passed. 

(«)  Tke  Two  Fiiendi,  1 C.  Rob.  283  ; 
The  Eleanor,  6  C.  Bob.  89  ;  ^ft  of 
Timber,  2  W.  Rob.  251 ;  and  see  2%« 
King  v.  Forty-nine  Ccuhe  of  Brandy, 
3  Hagg.  257  ;  The  PMic  Opini<m,  2 
Hagg.  398. 

(y)  By  the  statute  1  &  2  Geo.  4, 
s.  31,  it  was  decUred  that  in  cases  of 
salvage  between  high  and  low  water 
mark,  the  Admiralty  Court  and  the 
Courts  of  Record  at  Westminster  should 
have  concurrent  jurisdiction.  By  the 
statute  3  ft  4  Vict.  c.  65,  s.  6,  juris- 
diction was  given  to  the  Court  over  all 
claims  in  the  nature  of  salvage  to  any 
ship  or  vessel,  whether  within  the  body 
of  a  county  or  on  the  high  seas  ;  and 
by  the  9  fc  10  Vict.  s.  40,  now  re- 
pealed, a  similar  jurisdiction  to  that 
conferred  by  the  Merchant  Shipping 
Act,  1854,  s.  470,  was  given. 
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land.  As  already  pointed  out  (z),  the  Court  had  originally 
no  jurisdiction  to  award  salvage  for  the  preservation  of  life 
alone,  but  by  statute  powers  have  been  conferred  upon  the 
Court  to  decree  life  salvage  (a).  The  458th  section  of  the 
Merchant  Shipping  Act,  1854,  provides  that,  in  the  following 
cases,  (that  is  to  say)  whenever  any  ship  or  boat  is  stranded 
or  otherwise  in  distress  (6)  on  the  shore  of  any  sea  or  tidal 
-waters  situated  within  the  limits  of  the  United  Kingdom, 
and  services  are  rendered  by  any  person,  (1)  in  assisting 
such  ship  or  boat ;  (2)  in  saving  the  lives  of  the  peraons  be* 
longing  to  such  ship  or  boat  {c)  ;  (3)  in  saving  the  cargo  or 
apparel  of  such  ship  or  boat,  or  any  portion  thereof;  and 
whenever  any  wreck  is  (d)  saved  by  any  person  other  than  a 


(2)  SuprOf  p.  94. 

(a)  The  Merchant  Shipping  Act, 
1854,  B8.  458,  459  ;  The  Merchant 
Shipping  Amendment  Act)  1862,  s. 
49 ;  Admiralty  Court  Act,  1861,  s.  9. 
ProriaioiiB  affecting  life  salvage  were 
contained  in  1  &  2  Geo.  4,  e.  75,  as.  8 
and  9,  and  in  9  &  10  Vict.  c.  99,  a.  10 ; 
but  these  acts  are  repealed,  and  it  is 
unnecessary  now  to  consider  their  effect. 

(b)  As  to  the  meaning  of  these 
wordfl^  see  the  judgment  in  TTie  Leda, 
Swa.  44. 

(e)  These  words  hare  been  held  to 
apply  to  passengers.  The  FunUer^  Br. 
&L.  841. 

((2)  In  order  to  constitute  a  wreck 
in  the  proper  sense  of  the  word  the  pro- 
perty must  oome  to  land.  But  the  word 
as  used  in  the  Merchant  Shipping  Act, 
1854,  includes  jetsam,  flotsam,  lagan, 
and  derelict)  found  in  or  on  the  shores 
of  the  sea  or  any  tidal  waters,  s.  2.  Jet- 
sam, flotsam,  and  lagan,  however,  apply 
only  to  goods  which  have  formed  part 
of  a  ship,  its  appurtenances  or  cargo. 
Thus  timber  found  floating  without  an 
apparent  owner  at  sea,  having  drifted 
from  the  place  where  it  was  moored, 
in  a  river,  is  not  wreck  within  the 
meaning  of  the  act,  Palmer  v.  Roiue^ 


8  H.  &  N.  505.  But  although  magis- 
trates have  no  jurisdiction  under  the 
act  to  award  salvage  in  such  a  case,  it 
is  submitted  that  the  Admiralty  Courts 
by  virtue  of  its  original  jurisdiction, 
may  award  salvage  for  services  ren- 
dered  to  any  property  in  danger  of 
being  lost  at  sea.  See  Tke  Emtdous,  1 
Snmner,  210.  Derelict,  although  a 
familiar  is  an  exceedingly  indefinite 
term.  In  former  times  the  rule  pre- 
vailed of  awarding  salvage  equal  in 
Talne  to  one  half  of  the  property 
saved  in  cases  of  derelict,  and  it  was 
therefore  considered  important  to  dis- 
tinguish cases  of  derelict  from  other 
cases  where  property  was  rescued  from 
danger.  But  according  to  the  modem 
practice  the  amount  of  salvage  depends 
no  longer  upon  the  question  of  de- 
relict. Salvage  is  due  wherever  pro- 
-  perty  is  rescued  from  danger,  and 
although  the  degree  of  danger  is  in 
all  cases  important,  that  may  veiy 
well  be  estimated  without  entering 
into  the  question  whether,  technically 
speaking,  the  property  was  derelict  or 
not ;  see  pott f  p.  121.  The  subject  of 
derelict  is  therefore  of  little  import- 
ance except  in  connection  with  the 
definition  of  wreck  contained  in  the 
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receiver  within  the  United  Kingdom ;  there  shall  be  payable 
by  the  owners  (e)  of  such  ship  or  boat,  cargo,  apparel,  or 
wreck,  to  the  person  by  whom  such  services,  or  any  of  them, 
are  rendered,  or  by  whom  such  wreck  is  saved,  a  reasonable 
amount  of  salvage,  together  with  all  expenses  properly 
incurred  by  him  in  the  performance  of  such  services,  or  the 


Iferebant  Shipping  Act,  1S54,  and 
erea  irith  respect  to  this,  questioos 
can  rarely  arise,  for  it  is  seldom  that 
salvage  claims  can  be  preferred  against 
goods  which  are  derelict,  and  which 
are  neither  wreck  within  the  common 
law  meaning  of  the  word,  nor  jetsam, 
flotsam,  or  lagan.  The  following  is  the 
definition  of  derelict  giren  in  Marrin, 
On  Wreck  and  Salvage,  p.  133  :— 
''When  a  vessel  is  found  at  sea  de- 
serted, and  has  been  abandoned  by  the 
master  and  crew,  without  the  hope  or 
intention  of  returning  and  resuming 
the  posseHsion,  she  is,  in  the  sense  of 
the  law,  derelict.  In  like  manner, 
goods  abandoned  at  sea  by  the  msster 
and  crew,  without  the  hope  or  inten- 
tion of  returning  and  resuming  the 
posscEsion  of  them,  whether  flotsam, 
jetsam,  or  lagan,  are  derelicts.  But 
where  the  master  and  crew  leave  the 
vessel  or  goods  temporarily,  without 
any  intention  of  final  abandonment^ 
but  with  the  intent  to  return  and 
resume  the  possession,  such  vessel  or 
goods  are  not  considered  as  legal  de* 
relicts.''  See  The  CotmopMan,  6  No. 
Ga.  Snpp.  25,  where  all  the  authori- 
ties on  the  subject  of  derelict  are  re- 
viewed in  a  very  elaborate  judgment  by 
Dr.  Stock.  See  also  The  Barefoot^  li  " 
Jur.  841  ;  TTie  Genessee,  12  Jur.401 ; 
The  Sarah  BeU,  4  No.  Ca.  146 ;  Th€ 
Pickwick,  16  Jur.  669  ;  The  Coro- 
manda,  Swa.  208 ;  The  Clariase, 
ib,,  130  ;  The  Oertrude,  80  L. 
J.  Ad.  130.  By  the  common  law 
of  England  wreck  belonged  to  the 
Crown.  The  strictness  of  this  pre- 
rogative was  relaxed  by    very    early 


charters  and  statutes,  and  the  owsen 
of  shipwrecked  goods  were  allowed  to 
retain  them  if  they  coald  ideaUfy 
them.  By  later  acts  proviaion  was 
made  for  rewarding  those  peraoos  hf 
whose  labour  and  enterprise  ahip- 
wrecked  property  had  been  saved. 
Maude  and  Pollock,  On  Shipping,  Srd 
ed.,  p.  504.  But  now  the  rights  of 
the  owners,  the  Grown,  and  otber 
claimants  to  wreck,  as  defined  by  the 
Merchant  Shipping  Act,  1854,  aie 
regulated  by  the  provisions  of  that 
Act,  and  the  Merehsnt  Shipfung 
Amendment  Act,  1862.  It  is  vnne- 
ceasary  to  mention  these  enaetments 
here,  further  than  to  state  that  by 
the  first  of  these  acta  proTisioB 
is  made  for  instituting  inquiries,  and 
holding  investigations  before  magis- 
trates in  cases  of  wreck  and  casnaHiei^ 
and  also  for  the  appointment  of  is- 
ceivers  of  wreck ;  disputes  with  res- 
pect to  the  title  to  wreck  may  be  ad- 
judicated upon  by  local  magistrates  in 
the  same  way  as  salvage  dispotea  (s. 
472).  If  any  party  to  such  dispute  is 
unwilling  to  refer  the  same  to  jnetiees, 
or  having  so  referred  the  same,  ia  dis- 
satisfied with  their  dedsbn^  he  may 
within  a  certain  period,  fixed  by  the 
act,  take  such  proceedings  as  he  may 
be  advised  in  any  Court  of  Law, 
Equity,  or  Admiralty,  having  juris* 
diction  in  the  matter,  for  establishing 
his  title  (s.  473). 

(«)  As  to  the  meaning  of  the 
word  owners,  see  poet,  p.  112,  n.  (2), 
and  as  to  the  liability  of  the  owners  of 
cargo  to  contribute  to  life  salvage^  see 
The  Fimlier,  Br.  &  L.  841. 
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saving  of  such  wreck ;  and  it  is  declared  that  the  amount  of 
such  salvage  shall  be  determined,  in  case  of  dispute,  in  the 
manner  provided  for  by  the  Act  (/).  It  is  declared  by  the 
459th  section  that  salvage  in  respect  of  the  preservation  of 
life  shall  be  payable  in  priority  to  all  other  claims  for 
salvage  (g). 

The  460th  section  (h)  provides  that  whenever  any  dispute 


(/)  The  proTisioBB  of  the  act  with 
reference  to  the  mode  of  proceeding  to 
determine  salvage  claims,  are  con- 
tained in  the  460th  and  the  following 
sections. 

(jg)  This  section  farther  prorides 
that  when  tbe  Talue  of  the  property 
salred  is  insufficient  to  pay  the 
amount  of  salrage  dae  in  respect  of 
any  life  or  lives,  that  the  Board  of 
Trade  may  in  its  discretion  award  to 
the  salvors,  out  of  the  Mercantile  Ma- 
rine Fund,  sach  sums  as  it  deems  fit 
in  whole  or  part  satis&etion  of  any 
amount  of  salvage  left  unpaid. 

(h)  Merchant  Shipping   Act,    1854. 
The  same  section  provides  that  disputes 
with  respect  to  salvage  arising  within 
the  boundaries  of  the    Cinque  Ports 
"  shall  be  determined  in  the  maimer  in 
which  the    same  have  hitherto   been 
determined."     The   determination   of 
salvage  claims,  arising  within  the  boun- 
daries of  the  Cinque  Ports,  is  regulated 
by  the  1  &  2  Geo.  4,  c.   76,  and  the 
9  Qeo.  4,  c  87.    The  first  of  these  acts 
empowers    the    Lord   Warden  of   the 
Cinque  Ports  to  nominate  under  his 
hand  and  seal  three  or  more  commis- 
sioners in  each  of  tbe  Cinque  Ports, 
two  ancient  towns,  and  their  members, 
to  adjust  difierences  relating   to  sal- 
vage which    may  arise    between  the 
masters  of  vessels  and  persons  bringing 
cables  and   anchors   ashore.       Where 
vessels  are  forced  or  cut  from  their 
cables  and  anchors  by  any  accident, 
and  leave  the  same  in  any  place  within 
the  jurisdiction  of  the  Cinque    Ports^ 


two  ancient  towns,  or  their  members, 
tbe  commissioners  are  to  determine  any 
salvage  claim  within  twenty-four  hours 
after  it  is  referred  to  them.  They  have 
power  also,  if  the  master  or  owner  of 
the  ship  or  goods  or  his  agent  is  present 
at  the  place  where  they  are  sitting,  to 
decide  upon  all  claims  made  by  pilots, 
boatmen  or  others,  for  services  of  any 
sort  rendered  to  any  ship,  either  by  car- 
rying off  to  her  anchors,  cables  or  stores^ 
from  any  part  of  the  coast  within  the 
jurisdiction,  or  by  conducting  her  to  any 
place  within  the  jurisdiction,  and  upon 
all  claims  for  the  saving  within  the  juris- 
diction, of  any  goods  which  are  wrecked, 
stranded,  or  cast  away  from  any  ship  ; 
and  they  may  decide  on  such  claims  for 
services  rendered  to  shipping,  whether 
the  ships  were  in  distress  or  not  The 
commissioners  can  act  only  in  the  porta 
or  places  in  which  they  are  resident, 
or  from  which  their  usual  place  <^ 
residence  is  not  distant  more  than  a 
mile.  Parties  who  are  dissatisfied  with 
the  decision  of  the  eommissioners  may, 
within  eight  days  after  the  award  is 
made,  but  not  afterwards,  declare  to 
the  commissioners  their  desire  to  appeaL 
The  appeal  may  be  either  to  the  Court 
of  Admiralty  of  the  Cinque  Ports  or  to 
.the  High  Court  of  Admiralty,  and  tbe 
decision  of  either  of  these  courts  is 
final.  Tho  appellant  must,  within 
twenty  days  from  the  award,  take  out 
a  monition  against  the  adverse  party ; 
and  the  commissioners  are  bound  to 
liberate  the  ship,  cargo  or  goods,  upon 
ball  being  given  by  the  owners  or  their 
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Joriidietion  with  respcct  to  salvage  arises  elsewhere  in  the  United 
""^^"^^  Kingdom  than  within  the  boundaries  of  the  Cinque  Ports, 
between  the  owners  of  any  such  ship,  boat,  cargo,  apparel,  or 
wreck  as  aforesaid  (i),  and  the  salvors,  as  to  the  amount  of 
salvage,  and  the  pai-ties  to  the  dispute  cannot  agree  as  to  the 
settlement  thereof  by  arbiti'ation  or  otherwise,  if  the  sum 
claimed  does  not  exceed  two  hundred  pounds,  such  dispute 
shall  be  referred  to  the  arbitration  of  certain  local  ma^- 
trates  (k).  But  if  the  sum  claimed  exceeds  two  hundred 
pounds,  such  dispute  may,  with  the  consent  of  the  parties, 
be  refen-ed  to  arbitration  as  aforesaid ;  but  if  they  do  not 
consent,  the  dispute  shall  in  England  be  decided  by  the  Court 
of  Admiralty,  subject  to  this  proviso,  that  if  the  claimants 
in  such  dispute  do  not  recover  in  the  Court  of  Admi- 
ralty a  greater  sum  than  two  hundred  pounds,  they  shall 
not,  unless  the  Court  certifies  that  the  case  is  a  fit  one 
to  be  tried  in  a  superior  Court,  recover  any  costs,  chaiges, 
or  expenses  incurred  by  them  in  the  prosecution  of  their 
claim.  The  same  section  further  provides  that  every 
dispute  with  respect  to  salvage  may  be  heard  and  adjudi- 
cated upon  on  the  application  either  of  the  salvor  or  of  the 
owner  (t)  of  the  property  salved,  or  of  their  respective  agenta 
These  enactments  applied  only  to  salvage  services  rendered 
within  the  limits  of  the  United  Kingdom,  and  did  not  give 
the  Court  jurisdiction  over  pure  life  salvage  performed  on 
the  sea  at  a  distance  of  more  than  three  miles  from  the 
shore  (m) ;  and  the  proviso  as  to  costs  did  not  affect  claims  in 
respect  of  salvage  on  the  high  seaa  (w).     It  is  further  con- 


ageutfl  in  doable  the  amount  of  the  enim 
awarded.  See  Ilande  and  Pollock  on 
Shipping,  3  ed.,  p.  500.  The  High 
Court  of  Admiralty  has,  in  cases  of 
salrage  seryioes  rendered  within  the 
boundaries  of  the  Cinqne  Ports,  concur* 
rent  jurisdiction  with  the  Court  of 
Admiralty  of  the  Cinque  Ports.  The 
Maria  JLuUa,  Swa.  67;  The  Jeane 
Paul,  L,  R.  1  Ad.  886. 

(•)  See  tupra,  p.  109. 

{h)  Two  justices,  a  stipendiftry  ma- 


gistrate, or  a  county  oourt  judge.  See 
The  Merchant  Shipping  Amendment 
Act,  1862,  s.  49. 

(Q  The  word  owner  extends  to  mort- 
gagees, and  to  all  i>er80DS  interested  in 
the  property.  The  Louita,  Br.  k  L, 
59.  And  see  The  Spirit  of  ike  (keem, 
ib,  886. 

(m)  The  Johannes,  Lush.  182. 

(n)  The  Leda,  1  Swab.  40;  The 
Argo,  ib.  112;  The  Aaif,  t5.  237. 
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sidered  doubtful  whether  the  provisions  of  the  Act  extended 
to  the  salvage  of  life  from  any  foreign  ship.     Now,  however,  The  Admi- 
by  the  9th  section  of  the  Admiralty  Court  Act,  1861,  all  the  "ctf  186L 
provisions  of  the  Merchant  Shipping  Act,  1854,  in  regard  to 
the  salvage  of  life  from  any  ship  or  boat  within  the  limits  of 
the  United  Kingdom  are  extended  to  the  salvage  of  life 
from  any  British  ship  or  boat,  wheresoever  the  service  may 
be  performed,  and  from  any  foreign  ship  or  boat  where  the 
service  has  been  rendered  either  wholly  or  in  part  in  British 
waters  (o).      And    by  the   49th   section   of  the   Merchant  Tbe  Mer- 
Shipping  Act  Amendment  Act,  1862,  the  provisions  of  the  ping      ^^' 
8th  part  of  the  Merchant  Shipping  Act,  1854,  for  giving  ^™\"f'. 
summary  jurisdiction  to  justices,  are  further  extended  to  all  1862. 
cases  in  which  the* value  of  the  property  (p)  saved  does  not 
exceed  lOOOZ.,  and  are  made  to  apply,  whether  the  salvage 
service  has  been  rendered  within  the  limits  of  the  United 
Kingdom  or  not. 

The  eflFect  of  these  various  enactments  is  to  give  exclusive  Sammary 
primary  jurisdiction  to  the  tribunal  of  magistrates  instituted  ^^^. 
by  the  460th  section  of  the  Merchant  Shipping  Act,  1854,  in  menta. 
all  cases  of  salvage  (not  within  the  jurisdiction  of  the  Court 
of  Admiralty  of  the  Cinque  Ports)  where  the  value  of  the 
property  saved    is   proved  not  to  exceed  lOOOZ.,   or  where 

(o)  By  the  59th  section  of  the  Mer-  dered  irithin  British  jurisdiction  or  not. 
ehant  Shipping  Amendment  Act,  1862,  (p)  This  means  the  Talne  of  the  pro- 
it  is  provided  that  whenever  it  ia  made  perty  when  first  brought  into  safety  by 
to  appear  to  the  Qneen  that  the  govern-  the  salvors,  The  Stella^  L.  R.  Ad.  841. 
ment  of  any  foreign  oonntry  ia  willing  Ab  to  the  general  principles  on  which 
that  salvage  shall  be  awarded  by  British  the  valuation  should  be  made,  see 
oonrts  for  services  rendered  in  saving  poit.  The'  50th  section  of  the  Merchant 
life  from'  any  ship  belonging  to  snch  Shipping  Amendment  Act,  1862,  in 
conntry,  when  such  ship  ia  beyond  order  to  provide  a  method  for  authori- 
the  limits  of  British  jurisdiction,  the  tatively  fixing  the  value,  provides  that 
Qoeen  may,  by  order  in  council,  direct  when  any  salvage  question  arises,  the 
that  the  provisions  of  the  principal  act  receiver  of  wreck  may,  on  the  appli* 
(The  M.  S.  Act,  1854),  and  of  the  now  cation  of  either  party,  appoint  a  valuer 
recited  act^  with  respect  to  salvage  for  to  value  the  property,  and  any  copy  of 
services  rendered  in  saving  life  from  snch  valuation,  purportiug  to  be  signed 
Britiih  ships,  shall  in  all  British  courts  by  the  valuer,  and  to  be  attested  by  the 
be  held  to  apply  to  service  rendered  in  receiver,  shall  be  received  in  evidence 
saving  life  from  the  ships  of  snch  foreign  in  any  subsequent  proceeding.  Wher- 
eouotry,  whether  such  services  are  ren-  ever  there  ia  any  doubt  as  to  whether 
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case,  having  reference  merely  to  tlie  qvxintum  to  be  assessed, 
to  the  time  the  service  occupied,  the  dangers  incurred,  and 
so  forth,  the  Court  will  not  certify  (u).  But  when  there  are 
difficult  questions  in  the  case,  turning  upon  the  effect  of  an 
informal  agreement  made  at  sea  and  disputed,  or  upon 
charges  of  misconduct  and  neglect  on  the  part  of  the  salvors, 
these  facts  may  induce  the  Court  to  certify;  but  it  will 
exercise  its  discretion  with  reference  to  the  circumstances 
of  each  case  (x). 

The  amoimt  of  the  salvage  reward  is  the  next  question  Theamonnt 
that  presents  itself   for    consideration.      The   statute  de- *^^***® '^*" 
clares  that  a  "  reasonable "   amount  of   salvage  shall  be  ward, 
payable,  but  what  is  reasonable  depends  entirely  upon  the 
circumstances  of  each  case,  and  is  matter  to  be  determined 
by  the  discretion  of  the  judge,  so  that  it  is  not  possible  to  do 
more  than  call  attention  to  the  general  principles  by  which 
the  Court  is  guided  in  determining  the  amount  of  salvage 
reward  {y). 

Although  it  Ls  considered  to  be  sound  policy  to  grant 
every  encouragement  to  persons  who  render  salvage  services, 
and  the  Court  accordingly  is  inclined  to  act  on  liberal  prin- 
ciples, it  is  not  governed  by  feelings  of  mere  blind  generosity, 
but  in  each  case  endeavours  to  fix  the  amount  of  the  reward 
according  to  the  nature  of  the  services  rendered,  the  sacrifice 
incurred  by  the  salvors,  and  the  benefit  conferred  upon  the 
owners  of  the  property  saved  (z).    Thus  the  Court  is  accus- 


(«)  17u  Ptnix,  SwB.  16. 

{x)  It  is  not  in  ererj  case  of  an  agree- 
ment that  tlie  Goort  will  certify.    See 
Tke  Cimte  Nusdroodj  Lnah.  456.   The 
WUUam  and  John,  Br.  &  L.  55.    The 
Minnehaha,  Loah.  335. 

(y)  The  Merchant  Shipping  Act, 
1854,  I.  458.  *'The  amount  of  aal- 
Tftge  reward  due  is  not  to  be  deter- 
mined by  any  rales  ;  it  is  a  matter  of 
diseretion,  and  probably  in  this  or  in 
any  other  case  no  two  tribunals  wonld 
agree.*'  Per  Dr.  Lushington,  The  Cttba, 
Lash.  15.  See  The  Oeneetee,  cited  in 
T%e  Hebe,  7  No.  Ga.  Supp.  15,  and  see 


poet,  p.  122. 

(z)  ''The  principles  on  which  the 
Court  of  Admiralty  proceeds  lead  to  a 
liberal  remuneration  in  salvage  cases ; 
for  they  look  not  merely  to  tiie  exact 
qw/ntum  of  serrioe  performed  in  the 
case  itself,  bnt  to  the  general  interests 
of  the  navigation  and  oommeroe  of  the 
country,  which  are  greatly  protected  by 
exertions  of  this  nature.    The  fatigue, 
the  anxiety,  the  determination  to  en- 
oounter  danger  if  necessary,  the  spirit 
of  adventure,  the  skill  and  dexterity 
which  are  acquired  by  the  exercise  of 
that  spirit,  all  require  to  be  taken  into 
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Themftiten  tomed  to  consider  as  the   main   ingredients   in  a  salvage 

IfderedTia    service  rendered  to  ship  or  cargo — 1.  The  labour  expended 

eBtimating  by  the   salvors   in   rendering   the    services ;    2.  The    skill 

amount.      shown   by  them ;    3.  The   value   of  any  property,   by  tiie 

use  of  which  the  services  were  rendered,  and  the  danger  to 

which    such    property  was    exposed ;    4.  The  risk  incurred 

by  the   salvors ;   5.  The   value  of   the  property  saved ;  6. 

The  degree  of  danger  from   which  the  property    was  r^- 

cued  (a).     It  will  be  convenient  to  consider  these  in  their 


oonridention.    Wbat  enhanoeB  the  pre- 
tenviona  of  salvon  moBt,  is  the  actual 
danger  which  they  have  incurred  ;  the 
yaloe  of  human  life  is  that  which  is, 
and  ought  to  be,  principally  considered 
in  the  preMiration  of  other  men^s  pro- 
perty ;   and  if  this  is  shown  to  have 
been  hazarded,  it  ia  most  highly  esti- 
mated/*     Per    Lord     Stowell,     The 
William  Beekfw^,  8  Rob.  855.     See 
The  Sarah,  1  Rob.  818,  note.     "Sal- 
vage is  not  always  a  mere  compensation 
for  work  and  labour.     Various  circum- 
stances upon  public  considerations,  the 
interests  of  commerce,  the  benefit  and 
security  of  navigation,  the  lives  of  the 
seamen,  render  it  proper  to  estimate  a 
salvage  reward  upon  a  more  enlarged 
and  liberal  scale.     The  ingredients  of  a 
salvage  service  are — first,  enterprise  in 
the  salvors  in  going  out  in  tempestuous 
weather  to  assist  a  vessel  in  distress, 
risking  their  own  lives  to  save  their 
fellow-creatures,  and  to  rescue  the  pro- 
perty of  their  fellow-subjects ;  secondly, 
the  degree  of  danger  and  distress  firom 
which  the  property  is  rescued — ^whether 
it  were  in  imminent  peril  and  almost 
certainly  lost)  if  not  at  the  time  rescued 
and  preserved  ;  thirdly,  the  degree  of 
labour  and  skill  which  the  salvors  incur 
and  display,   and  the  time  occupied ; 
lastly,  the  value.     Where  all  these  cir- 
cumstances concur,  a  large  and  liberal 
reward  ought  to  be  given  ;  but  where 
none  or  scarcely  any  take  place,  the 
oompensation  can  hardly  be  denominated  ' 


a  salvage  oompensation  ;  it  ia  little  man 
than  a  mere  remuneraUon  pro  tfpat  ti 
labore.''  Per  Sir  John  NicfaoU,  Tu 
CUfloHy  8  Hagg.  120.  <*  The  amooat 
of  remuneration  must  depend  on  all  the 
circumstances.  It  is  not  a  mere  qi 
tion  oir  work  and  labour,  not  a 
calculation  of  hours,  though  time 
doubtedly  is  an  ingredient ;  bat  tbere 
are  various  facts  for  conaideralion — the 
state  of  the  weather,  the  degree  of 
damage  and  danger  as  to  the  ship  aaj 
cargo,  the  risk  and  peril  of  the  salvon, 
the  time  employed,  the  value  of  the 
property ;  and  when  all  these  are  eoa- 
sidered,  there  is  still  another  priDdple 
— to  encourage  enterprise^  reward  ex- 
ertion, and  to  be  liberal  in  all  that  is 
due  to  the  general  interesta  of  eos- 
merce,  and  the  general  benefit  of  owners 
and  underwriters,  even  though  the  re- 
ward may  fall  upon  an  individual  owner 
with  some  severity.**  Per  Sir  John 
Nioholl,  The  Indmtry,  8  Hagg.  204. 
<*But  the  Court  must  guard  against 
exorbitant  demands,  and  an  undue  ad- 
vantage being  taken  of  distreaai**  7%e 
Sector,  ib,  95. 

(a)  In  the  instructions  issued  by  the 
Board  of  Trade  in  1864,  the  main  in- 
gredients of  salvage  service  are  de- 
scribed (by  art.  94)  as  foUowa : — I. 
The  degree  of  danger  from  whidi  the 
lives  or  property  are  rescued.  2.  The 
value  of  the  property  saved.  3.  The 
risk  incurred  by  the  salvon.  4.  Tfa* 
value  of  any  of  the  property  by  the 
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order.  A  person  who  contributes  nothing  more  than  The  laboor 
common  labour,  rendered  without  risk  or  unusual  exertion,  ^^'^ 
is  not  generally  entitled  to  any  very  extraordinary  remu- 
neration, simply  because  his  labour  has  been  directed  to  save 
a  ship  or  goods  in  peril.  And  a  person  who  simply  hires 
labourers  to  rescue  property  from  peril,  stands  in  no  better 
position.  In  these  cases  the  amount  of  salvage  awarded 
will  be  little  more  than  ordinary  compensation  for  the  labour 
or  expenditure  (6).  But  when  nautical  skill  or  knowledge  is 
shown   in   rendering  the    services,   different  considerations 

apply,  and  a  higher  remuneration  will  be  given  (c).    So,  The  pro- 
perty eni- 
ployed. 


of  which  the  semces  are  rendered,  and 
the  danger  to  which  it  is  exposed.  5. 
The  skiU  shown  in  rendering  the  aer- 
vlcefl.  6.  The  time  and  labour  occu- 
pied. Where  all  these  concur  in  the 
performance  of  any  salvage  service,  the 
reward  ought  to  be  large  ;  and  in  pro- 
portion as  fewer  of  these  ingredients 
are  to  be  found,  so  should  the  reward 
be  less.  Bat  where  scarcely  any  or 
only  the  last  of  them  exist,  the  service 
can  hardly  be  denominated  a  salvage 
service ;  it  is  little  or  nothing  more  than 
mere  work  and  labour,  and  should  be 
rewarded  accordingly.  As  to  the  prin- 
ciples on  which  salvage  is  awarded,  see 
The  Otto  Herman;  The  Albert;  The 
BUa  Constance;  reported  together,  83 
L.  J.  Ad.  189. 

{b)  A  person  who  merely  hires 
labourers  to  assist  in  the  unloading  of 
a  stranded  vessel  is  simply  entitled  to 
be  indemnified  for  any  disbursements 
he  may  have  made,  and  to  some  re- 
muneration for  his  superintendence. 
The  Watt,  2  W.  Rob.  70.  In  a  case 
where  an  agent  of  Lloyd's  had  done 
nothing  more  than  render  services  of 
this  nature,  for  which  he  had  been 
ixstd,  a  salvage. suit  instituted  by  him 
for  additional  remuneration  was  dis- 
miised  with  eosto.  The  Lively,  8  W. 
Bob.  64.  But  when  extraordinary  ex- 
ertions are  made  by  a  person  employed 


as  agent  to  superintend  labourers  en- 
gaged in  salving  cargo,  the  Court  will 
reward  him  accordingly.  The  Favouj-ite, 
2  W.  Bob.  255  ;  The  Puriitima  Con- 
ception,  8  W.   Rob.  181  ;  2%«  Cargo, 
ex  Honor,  L.  R.  1,  Ad.  87.     In  some 
cases,  where  the  services  rendered  have 
been  of  an  ordinary  kind,  the  Courts 
while  decreeing   salvage,   has  at  the 
same  time  used  expressions  which  would 
seem  to  imply  that  salvage,  in  the  pro- 
per sense  of  the  word,  was  not  payable 
for   such  services.     But  it  is  appre- 
hended that  the  only  meaning  such  ex- 
pressions can  be  intended  to  convey  is, 
that  in  such  cases  the  reward  is  not  to 
be  calculated  on  the  same  liberal  prin- 
ciples which  usually  apply  where  the 
services  are  of  an  extraordinary  nature, 
(c)  Strength  of  arm  and  limb^  when 
united   with    nautical  skill,   must  be 
estimated  by  a  somewhat  higher  value 
than  ordinary  labour.      The  Duke  of 
Clarence,  1   W.   Rob.  846.     See  The 
Loekwoodi,    9  Jur.  1017.      It  seems 
that  the  reward  will  be  enhanced  not 
simply  in    the    proportion    in    which 
skilled  labour  is  more  valuable  than 
common  labour,    but  to  a  somewhat 
greater  extent)  because  skilled  labour 
is  difficult  to  be  procured  in  an  emer- 
gency, and  is  of  special  value  on  such  an 
occasion.     See  The  Duke  of  Clarence, 
8upra, 
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where  property  has  been  employed  as  the  instrument  in 
effecting  salvage  services,  or  in  connection  with  them,  the 
value  of  such  property  is  an  element  which  may  greatly 
enhance  the  salvage  reward  (d).  When  the  property  has 
been  exposed  to  risk  (e),  or  has  suffered  loss  or  damage  in  the 
service,  the  owner  is  of  course  entitled  to  be  compensated  for 
the  risk,  and  to  be  completely  indemnified  for  the  loss  or 
damage  (/).     But  even  where  there  has  been  no  such  risk  or 


{d)  See  the  jadgment  of  the  Privy 
Coancil  in  The  Futilier,  Br.  k  L. 
850.  '*Tbe  ralue  of  the  property  by 
which  the  serrioes  hare  been  rendered 
is  not  an  unimportant  element  in  esti- 
mating the  reward  to  be  given,  provided 
it  has  been  exposed  to  risk  and  danger 
in  the  performance  of  the  service.  The 
greater  the  risk  incurred  by  the  salvors 
or  their  property,  the  greater  should  be 
the  remuneration.*'  Instructions  issued 
by  the  Board  of  Trade,  1865,  art.  94  (d), 

(e)  In  The  True  Blue,  L.  R.  1,  P.  C. 
250,  it  was  held  that  the  possible  risk 
in  respect  to  the  vacation  of  policies  of 
insurance,  and  in  regard  to  actions  which 
might  be  brought  against  the  owners 
of  the  vessel  by  the  owners  of  cargo, 
incurred  by  reason  of  a  deviation  made 
by  the  salving  vessel  with  the  object  of 
performing  the  salvage  services,  was  an 
ingredient  to  be  considered  in  fixing  the 
amount  of  remuneration.  See  The 
Scindia,  L.  R.  1,  P.  C.  241  ;  The  Sir 
Ralph  Ahercromhie,  L.  B.  1,  P.  C. 
454  ;  The  Waterloo,  2  Dods.  448  ;  The 
Orhona,  1  Spk.  166. 

(/)  When  the  salving  ressel  is  in- 
jured by  the  service,  the  salvage  award 
will  include  compensation  for  all  such 
injury.  The  Saraiogay  Lush.  818, 
and  see  post,  p.  138.  Where  the 
salvors'  vessel  is  injured  or  lost  whilst 
engaged  in  the  salvage  service,  the 
presumption  is  that  the  injury  or 
loss  was  caused  by  the  necessities  of 
the  service,  and  the  burden  of  proof 
is  on  the  defendant  alleging  that  the 
loss  was  caused  by  the  de&ult  of  the 


salvors.  The  TkomoM  Blylk^  huk. 
16.  In  a  case  where  a  whaler  kid 
been  detained,  in  oonseqaenoe  of  ad> 
vage  services  rendered  by  h&,addltiaasl 
salvage  was  decreed  for  the  conaeqaei- 
tial  risk,  damage,  and  expense.  J%i 
Jane,  2  Hagg.  843.  See  ThtSalada, 
2  Hagg.  271,  where  compenntioa  «ai 
awarded  to  a  vessel  engaged  in  the  aeaiii^ 
trade^  for  the  loss  of  the  sealing  seaaca ; 
and  see  2^  0«(»r,  2  Hagg.  261.  When 
a  steam  vessel  carrying  malls  aod  pas- 
sengers deviates  from  her  usual  emi^j- 
ment  to  perform  salvage  Be^vieei^  a 
liberal  compensation  wiU  be  giren  ht 
the  loss  occasioned  by  the  delay.  I%c 
Martin  Luther,  Swa.  286;  and  aee  Tic 
Sir  Ralph  Abercromhie^  L.  B.  1,  P.  C 
454  ;  The  Caroline,  2  W.  Bob.  12.5. 
Compensation  will  be  awarded  to  ordi- 
nary fishing  smacks  for  detention.  Tig 
Norden,  I  Spk.  185.  In  The  ffm- 
thandd,  1  Spk.  25,  compensation  was 
awarded  for  the  loes,  arising  from  delay 
occasioned  by  the  performanee  of  sal* 
vage  services,  of  ice  with  whieh  a 
fishing-smack  was  laden.  If  a  fishing- 
smack  is  actually  taken  cff  IneratiTe 
employment,  in  order  to  render  sal- 
vage service,  that  fact  may  form  an 
essential  ingredient  in  the  estimate  (^ 
the  salvage  award,  but  the  Court  will 
not  lend  a  ready  ear  to  claims  made  by 
small  vessels  in  respect  of  possible  pro- 
fit. The  Louisa,  8  W.  Bob.  99  ;  f%e 
ffedwig,  1  Spk.  24;  The  Nicotai  Bem^ 
rich,  ib,  note.  As  to  loss  from  deten- 
tion, arising  subsequently  to  the  com- 
pletion of  ibe  salvage  service^  see  7%e 
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damage,  the  Court  is  always  inclined  to  grant  high  remune- 
ration when  the  e£Bciency  of  the  service  has  been  increased  by 
the  use  of  valuable  property.     This  principle  has  been  acted  Steam 
upon  chiefly  in  cases  where  salvage  services  have  been  rendered 
"by  steam  vessels  (gf).    Steam  vessels  ai*e  always  considered  as 
entitled  to  a  very  liberal  reward,  not  only  because  services 
rendered  by  a  costly  instrumentality  should  be  highly  paid 
£or,  but  because  the  nature  of  the  help  steam  vessels  render  is 
usually  of  the  most  effectual  kind,  and  wherever  the  services 
are  of  a  special  nature,  the  Court  is  always  ready  to  consider, 
not  only  what  is  a  fair  and  reasonable  remuneration  to  the 
salvors  for  their  labour  and  capital,  but  wUl  also  regard  the 
amount  of  benefit  received  by  the  owners  of  the  property  salved. 
The  principle  of  treating  the  benefit  received  by  the  owners  of 
the  property  salved  as  an  ingredient  to  be  considered  in  fixing 
the  amount  of  the  reward,  although  it  is  never  altogether  to  be 
lost  sight  of,  applies  with  special  force  to  cases  in  which  risk 
has  been  incurred  by  the  salvors.     Where  no  personal  risk  Riak  in- 
has  been  incurred  in  the  service,  it  is  always  possible  to  theMiTors. 
form  some   estimate  of  the   amount  of  the  remuneration 
actually  earned,  by  taking  into  consideration  the  time  and 
labour  expended,  the  skill  shown,  and  the  capital  employed 
by  the  salvors  ;  although  any  result  thus  ai'rived  at  may  be 
greatly  modified   by  other  attendant   circumstances.     But 


HopeweU^  2  Spk.  249.  TheConrt  cannot 
allow  salyon  to  claim  for  expenses  in- 
curred by  them  in  repairing  the  salyed 
vessel  in  port.  The  Rainger^  2  Hagg.  42. 

(g)  '*  There  was  no  risk  to  the  pro- 
perty of  the  owners  in  this  case ;  bat 
ji  the  detention  of  their  yessel,  and 
coDseqnential  risk  and  expenses.  I 
think  there  is  a  strong  fonndatbn  on 
their  part  for  a  claim  to  share  in  the 
salrsge.*'  Per  Sir  C.  Robinson,  2  Hagg. 
348.    See  The  Nwrden,  1  Spk.  185. 

"The  principle  I  have  always 
endesTonred  to  folbw  is  this,  that 
when  steamers  render  salyage  serrioe, 
ihey  are  entitled  to  a  greater  re- 
ward than   any  other  set  of  salvors 


who  render  the  same  service ;  and  for 
this  plain  and  obvions  reason  :  in  oon- 
sequenoe  of  the  power  they  possess, 
they  can  perform  snch  servioes  with 
infinitely  greater  celerity  than  other 
yeesels,  with  infinitely  greater  safety 
to  the  vessel  in  danger,  and  frequently 
under  eircumstanoee  in  which  no  other 
assistance  could  by  possibility  prevail.** 
Per  Dr.  Lushington  ;  The  KikgcUock, 

1  Spk.  267  ;  see  The  Alpen,  Swa.  190  ; 
The  Raiket,  2  Hagg.  246 ;  The  London 
Merchant^  3  Hagg.  399 ;  The  Earl  Qreyt 
ib,  368  ;  The  Shannon,  11  Jur.  1046; 
rA«  Perth,  8  Hagg.  416  ;  The  Qraeee, 

2  W.  £ob.  800.  As  to  Queen's  shipsy 
see  aupra,  p.  107. 
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where  men  have  exposed  their  lives  to  hazard,  a  new  cha- 
racter is  conferred  upon  the  services,  and  it  is  not  possible 
adequately  to  compensate  them  by  payment  based  in  any 
way  iipon  a  calculation  of  the  market  value  of  their  labour. 
The  Court  will  in  such  cases  look  mainly  at  the  benefit  con- 
ferred on  the  property  salved,  and  with  regard  to  this  deto-- 
mine  what  amount  the  owner  should  pay  to  persons  who  in 
The  yaliie  his  service  have  perilled  what  to  them  is  invaluable  (A).  It  is 
perty  wved  ^^  ^^^  point  of  view  that  the  value  of  the  property  salved,  and 
the  degree  of  danger  (i)  from  which  it  was  rescued,  become 
important,  .because  the  two  together  determine  the  measure 
of  the  benefit  conferred.  The  greater  the  danger  of  the  loss, 
the  gieater  the  value  of  the  services  which  have  averted  the 
loss.  Thus  the  Court  has  generally  been  in  the  habit  of 
decreeing  very  liberal  rewai-ds  in  cases  of  derelict,  because 
the  danger  of  the  loss  of  the  property  to  the  owner  in  such 
cases  is  generally  extreme.  And  although  there  is  nothing 
in  principle  to  distinguish  the  salvage  of  derelict  from  other 
cases  of  salvage  (A),  yet  the  measure  of  the  amount  of  the 


and  the 
dcjCTve  of 
risk  .to 
which  it 
was  ex- 
poMd. 


(h)  "The  risk  inourred  hy  the  salvors 
themselvei,  if  necessarily  incidental  to 
the  performance  of  the  service,  is  the 
most  important  ingredient  in  estimat- 
ing the  amount  of  salvage  to  be 
awarded.  The  value  of  human  life 
is  that  which  is  and  ought  to  be  prin- 
cipally considered  in  the  preservation 
of  other  men*s  property  ;  and  if  this 
be  satisfactorily  proved  to  have  been 
hazarded,  the  salvors  should  be  most 
liberally  rewarded ;  and  when  not 
only  risk  has  been  incurred,  but 
actual  loss  of  life  has  ensued,  a  still 
larger  amount  of  salvage  should  be 
given."  Instructions  issued  by  The 
Board  of  Trade,  1865,  Art.  94  (d). 
See  The  Thomat  Fielden,  82  L.  J. 
Ad.  61  ;  The  William  ffannington, 
9  Jur.  681. 

(t)  In  estimating  the  degree  of 
danger,  regard  should  be  had  to  the 
damage  sustained  by  the  vessel  itself; 
the  nature  of  the  locality  from  which 


she  was  rescued ;  the  seaaom.  of  the 
year  when  the  services  were  rendered, 
and  if  the  weather  at  the  time  was  not 
tempestuous,  the  probabHitj  or  impr»> 
bability  of  its  becoming  so  ;  igooraaee 
or  knowledge  (as  the  case  may  be)  on 
the  part  of  the  master  and  other  per- 
sons on  board  the  vessel  saved.  In- 
structions issued  by  The  Board  of 
Trade,  1865,  art.  94  (a). 

(k)  '*Now,  in  truth  and  in  fitet^ 
when  the  Court  comes  to  consider  the 
question  of  derelict  or  not,  it  takes  into 
consideration  the  danger  to  the  pro- 
perty ;  and  so  it  does  where  the  Tcael 
is  not  derelict — ^the  property  may  be  in 
infinite  danger,  though  it  is  not  dere- 
lict ;  but  the  Oourt  always  considers 
that  one  of  the  material  ingredients, 
upon  which  it  gives  a  large  salvage,  is 
the  danger  to  the  property;  and  the 
danger  may  be  (we  do  not  say  it  is,  but 
the  danger  may  be),  and  in  certain  eases 
of  salvage  it  is,  as  great  to  the  property 
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rei^ard  in  cases  of  derelict  may  be  taken  as  a  fair  estimate 
of    the  amount  the  Court  will  award   in  cases  where  the 
danger  of  the  loss  of  the  property  Lb  of  the  highest  degree. 
Sut  even  in  cases  where  all  circumstances  concur  to  entitle 
llie  salvor  to  remuneration  on  the  most  liberal  scale,  it  is  not 
to  be  supposed  that  there  is  any  rule  that  the  amount  of  the 
revyard  should  bear  any  fixed  proportion  to  the  value  of  the 
property  saved  (/).     In  such  cases,  the  value  of  the  property 
saved  is  an  ingredient  of  the  utmost  importance  in  deter- 
mining the  quantum  of  the   reward,  but  it  cannot  alone 
regulate  it  (7?i). 


wbich  is  not  derelict  as  it  b  in  other 
eases  where  the  property  is  dnelicL 
Therefore,  the  proper  eonrae  to  pnrsae 
in  all  these  cases  is  to  consider  the  laet 
of  derelict  as  being,  as  it  ver^  an  in- 
gredient in  the  degne  of  danger  in 
which  the  property  is."  Per  Dr.  Lush- 
ington,  Tiie  True  Blue,  L.  R.  1,  P.  O. 
25d.     See  The  Florence,  16  Jar.  578. 

{I)  In  cases  vhere  the  property  saved 
is  large,  the  amount  of  the  reward 
usually  bears  a  moch  smaller  proportioa 
to  the  Talae  of  the  property  than  in 
cases  where  the  property  saved  is  smalL 
See  The  Hector,  3  Hagg.  93;  The  Earl 
of  BglingUm,  S  va.  8 ;  and  see  note  (a»), 

{m)  "  The  valne  of  the  property  saved 
is  certainly  not  an  immaterial  einnun- 
stance,  for  in  proporUon  to  that  value 
is  the  benefit  to  the  owners,  and  that 
is  one  of  the  primary  principles  in 
settling  the  amount  of  remuneration. " 
Per  Sir  John  NiehoU,  The  BweU  Grovr, 
8  Hagg.  221.  According  to  the 
ancient. ptactioe  of  the  Court,  it  was 
usual  to  award  spedlie  proportions  of 
the  property  saved ;  in  eases  of  dere- 
lict it  was  usual  to  affix  th^  amount  at 
a  moiety,  and  in  other  eases  various 
proportioos  varying  from  one-third  to 
one-tenth  were  given.  But  "all 
elaims  of  specific  proportions,  and  par- 
ticnlarly  the  distinction  of  derelict,  have 
been  discountenanced,  and  may  be  said 


indeed  never  to  have  existed  in 
dera  times."  JET.  M.  &  Thetis,  3 
Hagg.  62.  In  the  case  of  The  Sa- 
lada,  2  Hagg.  262,  Sir  C.  Rubinaon 
said  as  follows, — '*  The  arbitrators  have 
gone  a  little  out  of  their  way,  perhaps 
in  considering  what  might  be  likely  to 
be  done  by  this  courts  intimating  an 
expectation  that  it  would  award  an 
equal  proportion  of  the  cargo.  They 
awarded  one-fourth  of  the  value  of  the 
ship,  following  perhaps  a  course  of- 
prooeeding  familiar  enough  in  andent 
times ;  hut  whidi  is  not  now  counte- 
nanced in  the  practice  of  this  country. 
.  .  .  It  is  a  suggestion  of  common 
reason,  that  where  the  property  is  very 
larger  a  smaller  proportion  mayaflord 
adequate  remuneratica ;  and  as  that  is 
the  only  true  measure  of  reward,  it  is 
absurd  to  assign  fixed  proporti<»i^ 
which  must  operate  so  very  differ- 
ently, according  to  dilierenee  of  value. 
The  rule  of  proportion  therefore  is  a 
rule  which  this  Court  has  not  recog- 
nised, and  will  not  adopt  oa  any  re- 
commendation. The  qnestimi  will 
resolve  itself  into  the  eonsiderataoii  of 
circumstances  attending  the  particular 
case.  When  the  amount  of  the  re- 
ward is  so  fixed  it  will  be  seen  what  is 
the  proportion,  and  it  may  be  so  ex- 
pressed in  popuUr  language ;  but  the 
caae  must  be  substantially  determined 
on  more  particular  considerations  than 
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There  18  no      Thus  it  will  be  seen  that  the   reward  varies  infinitelr, 
to  regulate  a<5Coixiing  to  the  vaiiouB  considerations  which  influence  the 
the  amount.  CSourt  in  determining  its  amount    A  reward  equal  to  one  half 
the  value  of  the  property  salved  may  be  said  to  be  the  highest 
amount  awarded,  except  in  cases  of  the  most  exceptional  and 
extraordinary  character  (n)  ;  but  between  this  and  the  lowest 
kind  of  salvage  remuneration,  mere  payment  for  common 
labour,  the  degrees  are  infinite.     It  is  for  the  Court,  acting 
upon  its  own  discretion,  to  apply  the  general  principles  which 
have  been  discussed  to  the  particular  circumstances  of  each 
case,  and  to  decide  as  to  the  existence  of  the  various  ingre- 
dients which  regulate  the  amount  to  be  awarded,  and  to 
assign  due  prominence  and  value   to   each   in  its   proper 
degree. 
Tiie  In  cases  where  life  is  saved,  importance  of  course  is  to  be 

amount  of  attached  to  the  deejee  of  peril  to  which  the  salvors  and  the 

the  reward  ox 

in  cases  persons  saved  were  exposed,  but  practically  it  rests  almost 
entirely  in  the  discretion  of  the  Court  to  fix  the  amount  of 
the  reward  according  to  the  circumstances  of  each  case.  The 
Court  is  inclined  to  regard  with  peculiar  favour  the  claims  of 
persons  who  have  saved  life  (o). 


where  life 
is  saved. 


those  of  proportion.'*  See  The  Vesta, 
2  Hagg.  194 ;  TJie  Hector;  The  Blen- 
denhallf  1  Dods,  423  ;  7%e  Oecar,  2 
Hagg.  260.  Pott  y.  JoneSf  19  How. 
160. 

(n)  The  Inea,  Swa.  370 ;  The  Sarah 
BeU,  4  No.  Ca.  146,  12  M.  P.  G.  0. 
189;  The  Britannia,  3  Hagg.  154; 
The  Effort,  3  Hagg.  165  ;  The  Watt,  2 
W.  Bob.  71 ;  The  EtlioUa,  2  Dods.  75 ; 
The  Frances  Mary,  2  Hagg.  89.  «  As 
a  general  rale,  it  may  be  stated  that 
courts  of  admiralty  seldom,  if  ever,  give 
more  than  one-half  the  value  of  the  pro- 
perty saved.  This  should  in  &ct  be 
regarded  as  the  maximum,  except  in 
some  few  cases  where  the  services  have 
been  highly  meritorious,  and  the  value 
of  the  property  saved  is  but  small/' 
Instructions  issued  by  the  Board  of 
Trade,  1865,  art.  94  (6).  <*In  some 
cases,  indeed,  where  the  daim  has  been 


against  king's  ships,  or  the  propoty 
saved  has  been  very  small,  or  the  ssl- 
vage  operations  have  been  of  long  ooa- 
tinuanoe,  or  effected  by  expensife 
machinery,  a  larger  propoiHon  than  a 
moiety  has  been  allowed."  Maode  and 
Pollock  on  Shipping,  3rd.  ed.  496.  See 
The  Jubilee,  3  Hagg.  48,  n. 

(o)  The  Coromandd,  Swa.  205 ;  T%i 
ThwMM  Pidden,  32  L.  J.  Ad.  62;  The 
Pattern  Monarch,  Lush.  81 ;  like  Pud- 
lier,  Br.  k  L.  841 ;  The  Penmoola, 
Br.  Ac  L.  806;  The  Bartley,  Swa.  198; 
The  Alma,  Lush.  881 ;  and  see  ISU 
Queen  Maih,  8  Hagg.  342  ;  The  da- 
rissa,  Swa.  129.  It  is  not  practicable 
within  the  limits  of  this  chapter  to 
refer  to  particular  cases  as  examples  of 
the  manner  in  which  the  diaeretioa 
vested  in  the  Conrt  is  usually  exercised 
in  cases  of  salvage  of  life  or  proper^. 
It  is,  as  Dr.  Lushington  observed  ia 
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Where  salvors  have  been  guilty  of  misconduct  or  negli-  Misoondact 
gence,  the  salvage  will  be  reduced  or  wholly  withheld.     Of  of  aalvore*^* 
course  persons  who  attempt  to  render  assistance,  and  conduct  ™*y  P^" . 
themselves  in  such  an  unskilful  or  neghgent  manner  that  no  daim. 
benefit  results,  are  not  entitled  to  salvage,  because,  as  we  have 
already  noticed,  success  is  in  general  the  condition  of  the 
reward  (p).     Persons  who  have  contributed  to  place  property 
in  danger  cannot,  for  obvious  reasons,  be  allowed  to  claim 
reward  for  rescuing  it  from  the  consequences  of  their  own 
wrongful  acts  (q) ;  and  even  in  cases  where  salvage  services 
in  the  proper  sense  of  the  term  have  been  rendered,  the 
reward  may  be  forfeited  entirely  by  misconduct  on  the  part 
of  the  salvors  (r).     But  in  order  to  bar  the  right  to  salvage, 
misconduct  must  be  proved  beyond  a  reasonable  doubt  by 
the  owners  resisting  the  claim  (s).    By  the  450th  section  of 


the  case  of  27ie  Thomas  Ftdden  (32 
L.  J.  Ad.  62),  '*  utterly  impossible  to 
go  minutelj  into  each  individaal  case, 
and  each  particular  point;  and  it  is 
never  a  satisfiftctory  investigatioD,  take 
'W'hat  pains  you  will,  for  it  always  will 
be  that  which  Lord  Stowell  used  to  call 
rtuticum  judicium,**  And  see  the  ob- 
servations in  the  judgment  in  TJie  Olory, 
14  Jur.  676.  There  is  an  elaborately 
prepared  table  of  salvage  awards  in 
Pritchard's  Ad.  Digest^  2nd  ed.  vol.  2, 
p.  839. 

(i>)  The  Lockwoods,  9  Jur.  1017;  The 
J^epiune,  1  W.  Bob.  297 ;  The  Black 
^oy,  S  Hagg.  886,  n. ;  The  Dygden, 
1  No.  Ca.  115  ;  and  see  twpra^  p.  96. 
(^  Cargo  ex  CapeUct^  L.  B.  1,  Ad. 
856.  In  this  esse  a  collision  occurred 
between  two  vessels  ;  both  were  found 
to  blame  for  the  collision.  It  was  held 
that  one  of  the  vessels  could  not  claim 
>^^age  for  services  rendered  after  the 
collision  in  saving  the  cargo  of  the  other 
▼csseL  And  see  the  judgment  in  The 
^innthaha.  Lush.  385;  The  Anna' 
PolU  and  CMden  Light,  ib.  295,  855. 

(r)  The  John  and  Thomas,  1  Hagg. 
^^7,  n.     The  Charles  Adolphe,  Swa. 


153.  **  It  is  an  established  rale  of  this 
Court)  and  one  I  shall  never  depart  from, 
that  however  valuable  a  service  may  be, 
salvors  may  forfeit  their  just  reward  if 
they  are  guilty  of  misconduct"  Per 
Dr.  Lnshington,  The  Lady  Worsley, 
2  Spk.  256.  ''The  principles  are 
these :  that  salvage  is  forfeited  by  wil- 
ful misconduct,  bad  faith,  an  intention 
not  to  do  the  whole  of  the  duty,  or  an 
intention  to  protract  doing  that  duty  for 
the  purpose  of  piracy."  Per  Dr.  Lush- 
ington,  The  Magdalen,  81  L.  J.  Ad. 
24.  Spoliation  or  robbery  by  the  salvors 
may  extinguish  all  claim  to  salvage. 
See  The  Florence,  16  Jur.  576.  But 
during  a  salvage  service  the  salvors 
have  a  right  to  an  adequate  mainte- 
nance from  the  ship*s  stores.  The  Hwi^ 
thandel,  1  Spk.  29 ;  Bee  The  Louisa^ 
2  W.  Rob.  24.  In  The  Wear  Packet, 
2  Spk.  256,  the  Court  refused  to  enter- 
tain the  claim  of  salvors  who  had  been 
convicted  by  magistrates  for  their  con- 
duct in  the  same  transaction  in  respect 
of  which  they  claimed  salvage. 

(s)  The  Charles  Adolphe,  Swa.  156. 
The  Atlas,  Lush.  528.  Where  it  ia 
intended  to  bring  forward  a  charge  of 
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the  Merchant  Shipping  Act,  1854,  it  is  provided  that  if  any 
person  not  being  the  owner  finds  or  takes  possession  of  any 
wreck,  and  does  not  as  soon  as  possible  deliver  the  same  to 
the  receiver  of  wreck,  he  shall  forfeit  all  claim  to  salvage, 
and  shall  be  liable  to  other  penalties  mentioned  in  the  act 
And  in  other  cases  the  claim  of  the  salvors  maybe  prejudiced 
if  they  improperly  and  vexatiously  detain  the  property  fix)m 
the  owners  after  the  salvage  service  is  completed  (t).  The 
same  result  may  follow  if  the  salvors  unlawfully  obtrude  their 
services  (u),  or  if  they  take  the  vessel  saved  to  a  port  unne- 
cessarily inconvenient  to  her  (x) ;  although  they  are  not 
bound  to  deviate  from  their  own  course,  simply  to  serve  the 
convenience  of  the  crew  of  the  ship  they  have  assisted  (y). 
The  Court  will  treat  salvors  as  guilty  of  misconduct  in  cases 


misoondact  it  should  be  distinctly 
brought  befors  the  notice  of  the  Court 
at  the  earliest  possible  stage  of  the  pro- 
ceedings. The  City  of  Edinburgh,  2  Hagg. 
838.     See  The  Minnehaha^  Lush.  835. 

(i)  In  The  Lady  WonUy,  2  Spk. 
255,  the  Court  held  that  salrors  had 
forfeited  their  claim  to  salvage  by  sub- 
sequent  misconduct  in  improperly  re- 
taining possession  of  the  property  saved. 
As  to  the  circumstances  under  which 
the  salvors  may  retain  possession,  see 
pott,  pp.  128,  140. 

(tt)  Where  the  master  of  the  ship  or  the 
owners  of  the  property  are  present  to  give 
orders,  strangers  have  no  right  to  obtrude 
their  services  contrary  to  express  direo- 
tions.  The  Qlatgow  Packet,  2  W.  Rob. 
813 ;  The  Barefoot,  14  Jur.  8  41 ;  I%« 
Champioti,  Br.  &  L.  69 ;  The  Samuel, 
15  Jur.  407.  In  order  to  prevent  con- 
fusion and  disorder  it  is  provided  by 
The  Merchant  Shipping  Act>  1854,  s. 
4  41,  that  whenever  any  ship  or  boat  is 
stranded  or  in  distress  at  any  place  on 
the  shore  of  the  sea,  or  of  any  tidal 
water  within  the  limits  of  the  United 
Kingdom,  the  receiver  of  the  district 
shall  take  command  of  all  persons 
present,  and  assign  such  duties  to  each 


person,  and  issue  such  directions  ss  he 
may  think  fit ;  and  if  any  perBom  wil- 
fully disobeys  such  directions  he  shall 
forfeit  a  sum  not  exceeding  501. ;  but 
it  is  provided  that  the  receiver  shall  not 
interfere  between  the  master  and  his 
crew.  Section  445  provides  thai  In  the 
absence  of  the  receiver  oertun  other 
officers  may  exercise  his  powers  Sec- 
tion 478  provides  that  every  penon 
not  being  a  receirer,  or  a  pereoa 
authorised  to  act  for  him,  who,  without 
the  leave  of  the  master,  endeavours  to 
board  any  such  ship  or  boat  as  before 
mentioned,  shall  for  each  offence  iDcnr 
a  penalty  not  exceeding  50/. ;  and  that 
it  shall  be  lawful  for  the  master  of  such 
ship  or  boat  to  repel  by  force  any  such 
person  so  attempting  to  board  the  same. 

{x)  The  Charlotta,  1  Hagg.  156. 

(y)  TheOrbona,  1  Spk.  161  ;  L'Si- 
perance,  1  Dods.  48 ;  see  The  Calfpeo, 
2  Hagg.  212 ;  The  Martin  Luther,  Swa. 
290.  Where  salvors  have  brought  a 
ship  in  safety  into  a  port,  and  the  ob- 
jection is  raised  that  they  ought  to  have 
taken  her  to  another  port,  it  lies  on 
those  who  raise  the  objection  to  prove 
it.    See  The  ffouthandel,  1  Spk.  28. 
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where  they  have  neglected  to  render  help  promptly  (2:),  where 
they  have  made  exorbitant  demands  (a),  where  they  have 
entered  into  improper  or  fraudulent  agreements  (i),  or  have 
instituted  proceedings  after  unreasonable  and  vexatious 
delay  (c). 

Where  there  is  misconduct  on  the  part  of  the  salvors,  but 
not  of  a  flagrant  character,  the  effect  of  it  is  to  diminish 
the  amount  of  the  reward,  not  to  take  it  entirely  away  {d). 
Where  nautical  men  act  as  salvors,  they  may  forfeit  (e)  a 
portion  of  the  salvage,  if  they  neglect  to  exercise  the  ordinary 
prudence   and  skill  which  is  reasonably  to  be  expected  of 


(2)  The  City  of  Edinburgh,  2  Hagg. 
888. 

(a)  See  The  John  and  Thomas,  1 
Hagg.  157,  note;  The  Towan,  2  W. 
Eob.  259. 

{b)  The  Wesimintter,  1  W.  Rob.  285; 
tad  Bee  poet,  p.  129. 

{c)  The  Samuel,  15  Jar.  407;  The 
Mapid  8  Hagg.  419. 

id)  The  Magdalen,  81  L  J.  Ad.  22. 

In  a  late  ease  in  the  Priyy  Connci],  The 

Atlas,  Lush.  528,  it  is  laid  down  that 

wKere  in  canes  of  salvage  saecess  is 

finally  obtained,  no  mere  mistake  or 

error  of  judgment  in  the  manner  of 

procoring  it,  no  miseondact  sbort  of  tbat 

wbich  is  wilful  and  maj  be  oonsidered 

criminal,  -will  work  an  entire  forfeiture 

of  the  salvage.  This,  althongh  no  doubt 

it  must  be  taken  to  be  law,  does  not 

appear  to  be  quite  consistent  with  the 

dicta  in  earlier  cases.     In  The  Cape 

Packet,  8  W.  Bob.  125,  Dr.  Lushington 

■aid:  ** There  may  again  be  instances 

of  such  gross  negligence,  independent  of 

^Q7  wilful  inattention,  as  would  debar 

all  claim  for  salrage  recompense.*'    In 

the  case  of  The  Duke  of  Manchester,  4 

Ko.  Ca.  580,  a  sailing  ship  grounded  on 

the  Goodwin  Sands.     The  ship  was  got 

off  hy  a  steam  tug,  which  took  her  in 

tow   and  towed  her  aground  on  the 

Sandwich  Flats.     The  Trinity  masters 

were  of  opinion  that  the  stranding  on 


the  Sandwich  Flats  might  hare  been 
prevented  by  ordinary  care  and  skill, 
and  that  there  was  on  the  part  of  the 
tag  groes  and  culpable  negligence.  Un- 
der the  circnmstanoes  the  Court  pro- 
nounced against  the  claim  of  the  master 
and  crew  of  the  tng.  In  the  course  of 
the  judgment,  Dr.  Lushington  said  : 
"The  proposition  is  undoubted,  that 
salvage  may  be  diminished,  or  taken 
away  altogether,  through  error,  mis- 
conduct or  want  of  skill  in  the  saWors.*' 
The  judgment  was  affirmed  on  appeal, 
6  M.  P.  C.  C.  91. 

(e)  The  Cape  Packet,  8  W.  Rob. 
125 ;  The  Perla,  Swa.  280;  The  How 
thandel,!  Spk.  27;  The  Minnehaha, 
Lush.  885 ;  The  Magdalen,  81  L.  J. 
Ad.  24.  But  in  these  cases  it  cai 
hardly  be  said  strictly  that  the  amount 
of  salTage  la  forfeited  by  want  of  skill. 
It  would  perhaps  be  more  correct  to  say 
that  the  amount  of  salvage  earned  is 
less.  It  follows  from  the  principles 
already  discussed  that  the  amount  of 
the  reward  is  in  all  cases  proportioned 
to  some  extent  at  least,  to  the  amount 
of  skill  shown,  and  the  degree  of  benefit 
conferred  on  the  property.  Under  a 
simple  traverse  of  salvage  service,  wil' 
fnl  misconduct  of  salvors  may  not,  but 
negligence  may  be  proved.  The  Minne* 
haha,  ubi  supra. 
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them  (/).  And  although  when  unskilled  persons  are  called 
upon  to  act  in  an  emergency,  their  want  of  skill  can  hardly 
be  imputed  to  them  as  a  fault  {g)y  still,  wherever  the  pro- 
perty saved  is  damaged  in  the  performance  of  the  service, 
the  salvors,  however  free  from  blame,  must  suffer  foy  it  to 
some  extent,  because  the  fund  out  of  which  the  reward  is 
payable  is  diminished.  Thus  it  seems  that  salvors  whose 
conduct  has  been  innocent  may  suffer  by  the  imprudence 
or  unskilfulness  of  an  agent,  properly  employed  by  them 
to  complete  a  service  which  they  have  commenced  (h).  But 
in  a  case  where  salvors  brought  a  vessel  in  distress  close 
to  the  mouth  of  harbour,  and  there  gave  up  charge  of  her  to 
a  duly  licensed  pilot,  it  was  held  they  could  not  be  prejudiced 
as  to  their  claim  on  account  of  an  injury  afterwards  done  to 
the  ship  by  the  pilot's  negligence  (i). 
Salvors  may  It  not  unfrequently  happens  while  one  set  of  persons  ai-e 
misconduct  engaged  in  rescuing  property  from  danger,  that  another  set 
in  resisting  ^f  persons  come  up  and  endeavour  to  assist  in  the  salvage  ser- 
assistanoe.  vice  ;  in  such  cases  the  original  salvors  are  generally  desirous 
to  earn  the  whole  reward  themselves,  while  the  others  are 
anxious  to  establish  a  claim  to  a  share  of  it.  Disputes  arising 
out  of  the  rival  claims  of  several  parties  of  salvors  frequently 
resolve  themselves  into  a  simple  question  of  the  apportion- 


(/)  See  TKt  MinneKaha,  Lnslu  335. 
Where  saWors  have  a  ship  in  tow,  al- 
though the  ship  may  be  in  charge  of  a 
licensed  pilot,  the  saWors  are  not  abso- 
lutely relieved  from  the  responsibility  of 
watching  the  oourse  which  the  pilot  of  the 
ship  pursues.  The  Dvke  of  Mwnchuter, 
1 0  Jur.  863.  As  to  the  extent  of  the  con- 
trol of  a  pilot  in  command  of  a  ship,  see  The 
Christina,  3  W.  Rob.  27 ;  and  see  Maude 
and  Pollock  on  Shipping,  3rd  ed.  p.  195. 

[g)  The  Dygden,  1  No.  Ca.  115. 
The  Court  does  not  expect  from  salyors 
assuming  the  management  of  yessels  in 
eases  of  difficulty  the  same  skill  as  would 
be  required  from  regularly  licensed 
Trinity  pilots.  The  Neptune,  1  W.  Rob. 
800  ;  and  see  tupra,  p.  102,  n.  (a). 


(h)  The  Atlas,  Lush.  518.  Where 
the  salyors,  in  rescuing  property  from 
danger,  allow  it  to  suffer  damage  which 
might  haye  been  aroided  by  the  exer- 
cise of  due  care  and  skill  on  their  part, 
it  is  not  the  practice  to  impoee  on  them 
the  whole  burden  of  the  loss,  but  only 
a  part  of  it,  in  proportion  to  the  degree 
of  blame  which  attaches  to  them.  The 
Perla,  Swa.  281 ;  and  see  the  judg- 
ment in  The  Cape  Packet,  8  W.  RoK 
125.  But  see  also  the  judgment  in 
The  Magdalen,  31  L.  J.  Ad.  22. 

(f)  The  Bomarsund,  Lush.  77.  In 
this  case  it  seems  that  the  salvage 
service  was  considered  in  effect  to  hav« 
been  completed  when  the  ship  was  given 
up  to  the  pilot 
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ment  of  the  salvage,  and  depend  upon  the  degree  to  which 
the  labours  of  each  party  contributed  to  the  successful  result, 
and  in  this  point  of  view  the  matter  will  be  considered  here* 
after  (1c),  But  it  is  necessary  to  mention  the  matter  here, 
because  in  these  cases  salvors  are  sometimes  charged  with 
misconduct  in  resisting  or  refusing  assistance  subsequently 
offered  by  others,  and  where  there  is  actual  misconduct  the 
right  to  salvage  may  be  affected  quite  irrespectively  of  any 
question  regarding  the  value  of  the  service&  The  principal 
question  in  all  such  cases  is,  whether  the  assistance  offered 
was  needed  or  not.  The  first  consideration  is  the  safety  of 
the  property  (J),  If  the  persons  first  engaged  in  performing 
the  salvage  services  are  not  able  unaided  to  rescue  the  pro- 
perty, or  are  not  able  to  do  so  with  certainty  and  facility, 
they  are  guilty  of  misconduct  if  they  place  any  obstacles 
in  the  way  of  persons  who  can  render  more  effectual  assist- 
ance, and  such  misconduct  may  reduce  or  altogether  bar 
their  claim  to  salvage  (tti).     It  is  to  be  observed  that  so 


(k)  See  po9t^  p.  139. 

(0  '*  The  cbaracter  of  the  aci  mnat 
be  determined  by  the  necesntj  of  the 
interfereDce."  Per  Lord  Stowell,  The 
Maria,  Bdw.  177. 

(m)  In  Th€  Martha,  Swa.  489, 
aalTors  who  had  performed  meritorione 
wrrioe  were  held  to  haye  forfeited  aU 
daim  to  salvage  reward,  because,  when 
a  steamer  offered  to  oomplete  the  ser- 
vice in  a  more  effeetnal  manner  than 
ibey  could,  thej  resisted  the  employ- 
ment of  the  steamer  and  created  a  dis- 
tnrbanoe.  In  The  Barefoot,  14  Jar. 
341,  a  ship  laden  with  lead  and  iron 
was  sunk  near  the  Bnglish  ooast,  and 
left  there  by  the  master  and  crew.  The 
plabtilb  diacorered  her  there,  and  had 
itteoYered  part  of  the  cargo,  when  the 
owners  interfered  and  employed  another 
set  of  men  to  save  the  remainder  of  the 
cargo.  The  phuntiflb  resisted  the  inter- 
itfence  of  the  owners,  and  endeaTonred 
bj  force  to  preTent  the  men  employed 


byiheni  proceeding  with  their  opera- 
tions. The  Court  held  that  the  ship 
was  not  derelict^  that  the  owners  had  a 
right  to  employ  what  means  and  what 
persons  they  liked  to  secure  their  own 
property,  and  that  the  pUuntiffii  had 
forfeited  their  claim  to  salirage  by  reason 
of  their  miseondact.  See  The  CUuriue, 
Swa.  133  ;  The  Olaegow  Padut,  2  W. 
Bob.  812.  In  The  Doeeeiiei,  10  Jar. 
865,  a  ship  at  sea  in  distress  was  taken 
by  the  plaintifls  to  a  ph^e  of  anchorage ; 
there  they  left  her  exposed  to  some  risk 
and  danger  for  abont  six  hoars,  while 
they  went  to  port  to  obtMn  asBintancc. 
Before  they  thos  left  the  ship  immediate 
assistance  was  offered  by  another  ship, 
bat  declined  by  the  plaintifi,  who  pre- 
ferred to  adopt  their  own  coarse,  in 
order  to  keep  to  themselves  the  whole 
reward.  It  was  held  that  the  plaintiffs 
were  gailty  of  miseondact  in  refosing 
the  assistance  offered.  Dr,  Loshington, 
in  the  ooorse  of  the  jadgntent,  said  : — 
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long  as  the  master  of  a  ship  remaLos  in  command,  salvors 
have  no  right  to  act  upon  their  own  judgment  as  to  whether 
or  not  there  is  need  for  further  assistance.  In  such  cases 
they  have  no  authority  to  give  any  orders  respecting  the  ship, 
or  to  exercise  any  control  over  her.  But  where  salvors  obtain 
possession  of  a  derelict  ship,  they  may  be  justified  in  assum- 
ing the  command  of  her,  and  if  they  are  able  unaided  to 
bring  her  to  a  place  of  safety,  but  not  otherwise,  they 
may  lawfully  prevent  any  other  salvors  interfering  with 
them  (n). 

We  have  seen  that  persons  bound  by  a  pre-existing  agree- 


"I  BhouM  have  allotted  a  large  sum  ; 
but  seeing  that  these  persoiu  have  not 
conducted  themselves  with  the  pro- 
priety they  ought,  I  shall  diminish  the 
snm.  The  amount  I  shall  allot  will  be 
601.  With  regard  to  the  costs,  I  think 
I  must  allow  them  to  the  salvors,  be- 
cause otherwise  I  give  them  notbiug. 
But  I  wish  it  to  be  distinctly  under- 
stood, and  to  be  well  known,  that  the 
Court  always  will,  and  in  another  esse 
probably  may,  visit  with  great  severity 
conduct  on  the  i>art  of  the  salvors  who 
do  not  avail  themselves,  in  cases  of 
daoger,  of  any  proposed  assistance  to 
bring  a  vessel  into  perfect  security." 
And  see  mpra,  p.  124.  In  a  case 
where  a  claim  to  salvage  was  made  in 
respect  of  towage  services,  and  the  sal- 
vage was  declared  to  be  forfeited  by 
misconduct,  the  Court  refused  to  allow 
the  plaintiff  to  claim  for  towage  simply. 
The  J>uke  of  Manchttter,  4  No.  Ca.  575. 
(n)  '*It  is  a  dangerous  error  that 
salvors  going  to  the  assistance  of  a 
vessel  in  distress,  acquire  the  sole 
management  of  her ;  they  only  act 
under  sufferance  and  permission.  .  .  . 
Their  preteusions  in  claiming  to  decide 
what  was  to  be  the  extent  of  assistance 
are  quite  unwarrantable ;  that  was  a 
matter  not  within  their  province.  It  is 
different  in  the  case  of  a  derelict ;  there 
the  first  occupant  has  a  vested  interest^ 


and  a  right  of  exclusive  poaaeKOo  if 
alone  he  can  save  the  proper^.**  T%t 
Dantnc  Packet^  3  Hagg.  3S5.  *'I 
cannot  conceive  that  any  notion  omld 
be  broached  more  injurioiu  to  tlw 
security  of  the  mercantile  navy  of  this 
country  than  a  notion  that,  because  a 
man  happened  first  to  go  on  board  a 
vessel,  and  then  a  steam-tug  was  offered, 
he  had  a  right  to  refuse  that  assistaDee 
and  claim  to  perform  the  duty  himseH"* 
Per  Dr.  Lushington,  The  Glory,  liJnr. 
676.  But  see  The  Olaagow  Padtet,  '2 
W.  Rob.  818  ;  and  The  Charictta,  3 
Hagg.  861.  In  a  case  of  derelict,  the 
salvors  have  a  right  to  the  exdasi?e 
possession  of  the  vessel ;  but,  unlea 
the  vessel  has  been  utterly  abandoned, 
and  is  in  contemplation  of  law  a  dere- 
lict, the  occupying  salvors  are  bound  to 
give  up  charge  to  the  master,  on  his 
appearing  and  daiming  chaiige;  and 
the  master  may  then  refuse  to  OGntiniM 
to  employ  them,  and  may  employ 
others,  and  may  take  what  measures  he 
thinks  fit  for  the  preaervaUon  of  the 
veeseL  The  Champion,  Br.  It  L.  69 ; 
and  see  The  BUnden-HcUlf  1  Dods. 
417;  The  Effort,  8  Hagg.  168;  The 
Queen  Mob,  t&.  242  ;  The  Eugene^  i(. 
156  ;  The  Pickwick,  16  Jur.  669;  T%e 
TrUonia,  -  5  No.  Ca.  Supp.  4  ;  Thi 
Gertrude,  80  L.  J.  Ad.  130.  And 
poti^  pp.  140,  146. 
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ment  to  serve  the  ship  cannot  claim  as  salvors,  but  there  is  ARreement 
nothing  to  prevent  persons  who  are  under  no  legal  obligation  afuoJTand 
to  render  assistance,  bargaining  at  the  time  they  oflFer  their  tie  ownem 
services  as  salvors  for  a  fixed  and  definite  remuneration.     An  aniount  of 
agreement  may  legally  be  made  between  a  master  of  a  vessel  »l^a««- 
in  distress  and  persons  rendering  salvage  service,  to  fix  the 
amount  to  be  paid  for  such  service;  such  an  agreement  does 
not  alter  the  nature  of  the  service,  as  a  salvage  service,  but 
the  Court  will  give   effect   to   its   provisions   in   awarding 
remuneration  according  to  its  terms.     Under  ordinary  cir- 
cumstances such  an  agreement,  whether  in  writing  or  verbal, 
merely  (o),  is  legally  conclusive  upon  both  parties  as  to  the 
amount  of  the  reward.     But  such  an  agreement  must  be  Oonditions 
entered  into  by  the  parties  with  a  clear  understanding  (p)  of  J^e^y^di^ 
the  nature  of  the  obligation  to  which  they  are  binding  them-  of  such 
selves,  and  a  competent  knowledge  of  all  existing  facts,  and  ^fi^"^™*^ 
must  be  free  from  every  taint  of  dishonesty,  corruption,  or 
fraud.     It  will  be  invalid  if  on  the  one  hand  the  salvors  are 
induced  to  enter  into  it  by  the  concealment  of  any  material 
circumstance  relating  to  the  previous  state  or  actual  condition 
of  the  ship,  and  if  on  the  other  any  undue  advantage  is  taken 
of  the  distress  of  the  crew  of  the  ship  to  extort  from  them  a 
promise   to   pay  an   extravagant  sum(g').      But  where  an 


(o)  The  Firefly,  Swa.  240. 

(p)  "I  entertain  no  donbt  vfaateTer 
that  an  agreement  of  this  description 
can  be  legally  made,  between  a  master 
of  a  vessel  in  distress,  and  persons 
affording  a  salvage  assistance,  provided 
there  be  a  clear  understanding  of  the 
natare  of  the  agreement ;  that  it  is 
made  with  fairness  and  impartiality  to 
all  concerned ;  and  that  the  parties  to 
it  are  competent  to  form  a  judgment  as. 
to  the  obligations  to  which  they  are 
binding  themselves."  Per  Dr.  Lushing- 
ton.     The  True  Blue,  2  W.  Kob.  177. 

(q)  The  Betsey,  2  W.  Rob.  170 ;  The 
Kingalock,  1  Spk.  268.  In  The 
CanovUf  L.  K  1  Ad.  56,  Dr.  Lushing- 


ton  observes  :  *'  If,  though,  uninten- 
tiooally,  there  was  a  concealment  of  a 
fact  so  material  that  it  ought  to  invali- 
date the  agreement,  I  should  not  enforce 
it."  But  a  concealment  of  immaterial 
facts  is  unimportant  The  Jonge  An- 
dries,  Swa.  227.  In  The  Henry,  15 
Jur.  188,  a  false  representation  by  the 
masterof  the  ship  that  the  cargo  he  had 
on  board  was  of  small  value,  was  held 
insufficient  to  Invalidate  an  agreement, 
because  the  value  of  the  cargo  was  not 
a  matter  the  salvors  were  justiBed  in 
treating  as  material  to  the  bargain. 
But  the  following  observations  made  by 
Dr.  Lushington  in  the  case  of  The  King- 
alocJtf  1  Spk.  265,  deserve  attention. 
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agreemeDt  has  been  honestly  entered  into,  it  will  not  be  set 
aside  simply  because  it  may  turn  out  to  be  a  hard  bargain  (r). 
Where  a  person  with  his  eyes  open,  knowing  that  a  ship  is 
in  distress,  offers  to  render  specified  services  to  her  for  a 
specified  sum,  and  his  offer  is  accepted,  he  is  bound  by  his 
contract.  If,  in  consequence  of  bad  weather,  or  in  consequence 
of  any  unexpected  accident  or  delay,  the  services  become 
more  onerous  and  difficult  than  he  had  contemplated,  he 
cannot  retreat  from  his  obligation,  because  from  the  nature 
of  the  agreement  he  must  be  held  to  have  calculated  the 
chance  of  all  such  risks  («).  So,  on  the  other  hand,  the 
master  of  the  ship,  to  which  the  services  are  rendered,  cannot 


"It  is  not  neoessary,  in  order  to  yitiate 
an  agreement,  that  there  shonld  be  moral 
fraad ;  it  is  not  necessary  in  order  to  make 
it  not  binding,  that  one  of  the  parties 
shonld  keep  back  any  fact  or  drcnm- 
stance  of  importance,  if  there  should  be 
misapprehension,  accidentally  or  by 
carelessness  ;  we  all  know  that  there 
may  be  what,  in  the  eye  of  the  law  Ib 
termed  eqaitable  frand."  In  The  Criu 
V.f  Lush.  588,  themasterofaPortngnese 
vessel  in  dibtresson  the  coast  of  Bngland, 
unable  to  speak  English,  sent  for  the 
Portuguese  Yice'Consul,  who  negotiated 
an  agreement  with  the  salvors.  The 
Coart,  on  reviewing  all  the  circumstances 
of  the  case,  arrived  at  the  opinion  that 
the  amount  of  reward  stipulated  for  was 
unreasonable,  and  that  the  Yice-Oonsul 
had  not  been  careful  that  full  justice 
should  be  done  to  the  master  and  owners. 
The  agreement  was  set  aside  as  corrupt. 
An  agreement  for  salvage  of  the  ship 
and  not  the  cargo  on  board  will  not  be 
upheld.  Such  an  agreement  opens  the 
door  to  every  description  of  fraud.  The 
Weitmi-Mter,  1  W>  Bob.  235. 

(r)  The  Fir^y,  Swa.  241  ;  The  Re* 
pylte,  2  W.  Bob.  396;  The  BeUey,  ib. 
170.  Of  course  a  mere  unaccepted  pro- 
posal can  have  no  influence  on  the  mind 


of  the  Court     7%e  Jan  ffendrick,  1 
Spk.  181. 

(s)  The  J<mge  Andriee,  Swa.  266; 
11  M.  P.  0.  C.  818  ;  The  CcUo,  35  L.  J. 
Ad.  116 ;  The  Arthur,  6  L. T.N.  S.  556; 
The  Nuova  Loaneee,  17  Jar.  263.  "It 
is  the  very  nature  of  an  agreement  of  this 
kind,  to  fix  a  stated  sum  as  a  oompenss- 
tion  for  a  stated  service,  and  the  parties 
who  enter  into  the  engagements  take 
the  risk  of  any  change  of  drciimataiieee 
which  may  in  effect  alter  the  extent  of 
the  service."  Per  Dr.  Lushingtoa, 
The  True  Blue,  2  W.  Bob.  180.  Bat 
see  The  Samuel,  15  Jur.  407.  It  ts, 
however,  different  in  the  ease  of  aa 
ordinary  towa^  contract;  there  the 
parties  do  not  bargain  for  anytluBg 
more  than  ordinary  towage  servioes  ;  if 
danger  arircs,  that  is  a  cireomstaaee 
not  contemplated  by  the  agreement. 
But  where  an  agreement  is  nuule  to 
render  services  to  a  vessel  in  danger  fur 
a  sum  named,  there  the  parties,  having 
bargained  with  special  reference  to  the 
risk  and  difficulty  necessarily  connected 
with  the  service,  must  abide  the  chanee 
of  events.  Tfte  Kingalodc^  1  Spk.  265. 
See  The  Pericles,  Br.  Ac  L.  80  ;  T3U 
WhUe  Star,  L  B.  1  Ad.  68 ;  and 
suprdf  p  99. 
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repudiate  the  agreement,  simply  because  the  stipulated 
services  were  performed  with  greater  ease  to  the  salvora  than 
he  had  anticipated.  Where,  however,  the  sum  agreed  upon 
is  either  grossly  exorbitant,  or  altogether  insignificant,  having 
regard  to  the  circumstances  at  the  time  the  agreement  was 
entered  into,  the  Court  will  be  inclined  to  regard  that  as 
evidence  of  an  absence  of  good  faith,  and  will  set  the  agree- 
ment aside  on  the  presumption  that  it  was  improperly 
obtained  {t). 

The  proof  of  an  alleged  agreement  rests  with  the  party  proof  of  the 
who  sets  it  up  (u),  and  the  Court  will  require  distinct  and  •«»^"'«n*« 
satisfactory  evidence  of  its  existence  (x).  But  when  the  fact 
that  an  agreement  was  entered  into  is  proved,  it  then  rests 
with  those  who  dispute  its  validity  to  establish  facts,  to 
impeach  it  (y).  Of  course  it  may  be  shown  that  the  agree- 
ment was  cancelled  or  rescinded  by  mutual  consent  after  it 


(0  "The  o'vraer  may  contend  that, 
under  the  circnmetanoefl,  the  snm  of 
money  was  groesly  exorbitant ;  and,  it 
fortiori,  if  he  can  show  that  the  agree- 
ment was  obtained  by  frand  or  com- 
pnlsion,  no  court  would  bold  it  to  be 
binding."  Per  Dr.  Lushington,  The 
Bden  and  George^  Swa.  369.  "There 
is  another  matter  in  all  agreements, 
when  salvors  ate  going  to  perform  a 
duty,  whether  the  agreement  is  jast  and 
equitable ;  because,  if  it  is  not,  how- 
erer  much  it  has  been  agreed  upon  by 
both  parties,  the  Court  is  in  the  habit 
of  OTerruling  such  an  agreement  if  it 
is  ui^ust  and  inequitable."  Per  Dr. 
Lushington,  The  Phantom.,  L.  R.  I  Ad.  6 1 . 
Someoftheabove  expressions  seem  calcu- 
lated to  support  the  notion  that  the  Court 
exercises  a  general  discretionaiy  power  to 
•et  aside  agreements  wherever  either  of 
the  parties  has  not  wisely  provided  for 
his  own  interests.  But  it  is  submitted 
that  the  true  principle  is,  that  the 
agreement  of  the  parties  must  bind, 
unless  the  Court  is  led  to  the  conclusion 
that  it  was  entered  into  in  ignorance  of 
material    facts  or  induced  by  fraud. 


Where  the  amount  is  inadequate  or  ex- 
orbitant)  that  fact  can  only  be  regarded 
by  the  Court  as  pointing  to  the  proba- 
bility that  there  was  some  unfair  deal- 
ing at  the  time  of  the  making  of  the 
agreement  This  applies  with  especial 
force  to  cases  where  persons  in  ex- 
tremity, in  order  to  obtain  assistauoe^ 
have  entered  into  an  agreement  to  pay 
an  exorbitant  sum  to  the  salvors.  See 
The  Theodore,  Swa.  851,  where  an 
agreement  for  an  excessive  reward  was 
set  aside.  See  The  William  and  John, 
8  L.  T.  N.S.  67  ;  and  see  eupra, 

(u)  The  Oraeee,  2  W.  Bob.  297  ;  The 
lUeuUai,  17  Jur.  854.  Where  there  is 
oontradictOTy  evidence  as  to  the  exist- 
ence of  the  agreement,  the  Court  will, 
in  forming  its  conclusion,  consider  all 
the  probabilities  of  the  case.  The 
Qraeee^  vXn  tupra.  Where  the  owners 
set  up  an  agreement,  they  should  pay 
into  court  tiie  disputed  amount.  The 
Catherine,  6  No.  Ca.  Snpp.  2. 

(x)  The  Salacia,  2  Hagg.  265. 

(y)  The  Eden  and  Oeorge,  Swa. 
808. 
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riadiction. 


was  made,  but  this  can  only  be  proved  by  a  clear  prepon- 
derance of  testimony  (0).  The  master  of  the  vessel  in  distress 
and  the  master  of  the  salving  vessel  are  competent  to  bind 
their  respective  owners  (a).  But  the  crew  of  the  salving  ship 
will  not  be  bound  by  an  agreement  entered  into  by  the 
master  without  their  sanction  or  concurrence,  unless  they 
subsequently  ratify  it  (5). 

Questions  not  unfrequently  arise  with  reference  to  the 
appoi-tionment  of  salvage  amongst  several  claimants.  The 
Court  of  Admiralty  has  always  possessed  the  power  to  appor- 
tion salvage,  but  now  its  jurisdiction  in  this  matter  is  r^u- 
lated  by  provisions  contained  in  the  Merchant  Shipping  Act, 
1854.  The  498th  section  of  the  Act  provides,  that  whenever 
the  aggregate  amount  of  salvage  payable  in  respect  of  salvage 
services  rendered  in  the  United  Kingdom  has  been  finally 
ascertained,  and  exceeds  2001.  (c),  and  whenever  the  aggr^[ate 


(2)  The  BeUey,  2  W.  Bob.  172;  The 
Africa,  1  Spk.  301. 

(a)  The  Africa,  1  Spk.  800;  The 
Eden  and  Oeorge,  Swa.  368 ;  The 
Crut  v.,  Lush.  583.  In  The  Mite, 
Swa.  441,  it  seems  to  have  been 
donbted  whether  the  master  was  the 
agent  of  the  owner  to  compromise  a 
salvage  claim  in  a  case  where  the  owner 
was  at  hand,  and  gave  no  express 
anthority. 

(b)  The  Britain,  1  W.  Rob.  iO  ; 
The  Sarah  Ja/ne,  2  W.  Rob.  116  ;  The 
Charlotte,  3  W.  Rob.  74.  See  the 
Merchant  Shipping  Act,  1854,  ss.  182, 
233 ;  the  Merchant  Shipping  Amend- 
ment Act,  1862,  B.  18 ;  and  see  poet, 
p.  143. 

(c)  The  466th  section  of  the  Mer- 
chant Shipping  Act,  1854,  provides 
that  whenever  the  aggregate  amoant  of 
salvage  payable  in  respect  of  salvage 
services  rendered  in  the  United  King* 
dom  has  been  finally  ascertained,  either 
by  agreement  or  by  the  award  of  local 
magistrates,  but  a  dispute  arises  as  to 
the  apportionment  thereof  amongst 
several  claimants,  then,  if  the  amount 


does  not  exceed  2002.,  it  shall  be  law- 
ful for  the  party  liable  to  pay  the 
amount  so  due  to  apply  to  the  reeeiTer 
of  the  district  for  liberty  to  pay  the 
amount  so  ascertained  to  him,  and  he 
shall,  if  he  thinks  fit,  receive  the  same, 
and  grant  a  certificate^  statiiig  the  pay- 
ment and  the  services  in  respect  cf 
which  the  payment  is  made,  and  such 
certificate  shall  operate  as  a  fnU  dis- 
charge against  the  claims  of  all  persons 
in  respect  of  the  services  therein  men- 
tioned. The  467th  section  provides 
that  upon  the  receipt  of  any  such 
amount  as  aforesaid,  the  receiver  shall 
with  all  convenient  speed  proceed  to 
distribute  the  same  among  the  several 
persons  entiUed  thereto,  upon  such  evi- 
dence, and  in  such  shares  and  propor- 
tions, as  he  thinks  fit,  with  power  to 
retain  any  moneys  that  may  appear  to 
him  to  be  payable  to  any  absent  parties ; 
but  any  distribution  so  made  shall  be 
final  and  conclusive  against  the  rights 
of  all.  It  seems  to  be  open  to  some 
doubt  whether  the  provisions  contained 
in  the  Merchant  Shipping  Act,  1854, 
with  respect    to    apportionment,    aie 
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amount  of  salvage  payable  in  respect  of  salvage  services  ren- 
dered elsewhere  has  been  finally  ascertained,  whatever  such 
amount  may  be,  then,  if  any  delay  or  dispute  arises  as  to  the 
apportionment  thereof,  any  Court  having  Admiralty  juris- 
diction may  cause  the  same  to  be  apportioned  amongst  the 
persons  entitled  thereto  in  such  manner  as  it  thinks  just ; 
and  may  appoint  a  person  to  carry  the  apportionment  into 
effect,  and  compel  any  person  in  whose  hands,  or  under 
whose  control,  the  amount  may  be,  to  distribute  the  same,  or 
bring  it  into  the  Court  to  be  dealt  with  as  the  Court  may 
direct  (d). 

In  the  case  of  salvage  services  rendered  by  the  oflScers  and  Apportion- 
crews  of  Queen's  ships,  the  salvage  will  be  generally  appor-  amongst 
tioned  by  the  naval  authorities,  according  to  the  rules  recog-  P^Wio 
nised  in  the  service  (e).    And  so,  where  revenue  cruisei*s  and 
coast-guardsmen  are  entitled  to  salvage,  rules  have  been  laid 
down  for  the  distribution  of  salvage  amongst  them  (/). 


affected  by  the  59th  aectioii  of  the  Mer- 
chant Shipping  Amendment  Ad^  1862 
(tHpro^  pw  113).  See  Maude  and 
Pollock  on  Shipping,  8rd  ed.  498. 
It  is,  howerer,  submittedj  that]  the 
effect  of  the  latter  Act  is  simply  to 
extend  the  jurisdiction  of  local  magis- 
trates, and  not  to  extend  the  powers 
of  receiyers  with  reference  to  appor- 
tionment. 

(d)  Where  a  person  who  has  received 
a  share  of  the  salvage  applies  to  the 
Conrt  to  award  him  a  larger  share,  he 
should  bring  the  amoant  he  has  re- 
ceived into  court,  and  move  for  a  mo- 
nition directed  to  the  persons  in  whose 
hands  the  remainder  of  the  salvage  is, 
to  bring  it  into  court  The  Princen 
HeUna,  Lush.  197.  Where  persons 
lose  their  lives  in  rendering  salvage 
services,  or  afterwards  die  before  the 
apportionment  takes  place^  the  Court 
will  direct  the  share  of  the  salvage 
earned  by  them  to  be  paid  to  their 
representatives.       The    MarquU  ^  of 


fftmily,  8  Hagg.  246 ;  The  Hope,  %b, 
425. 

(e)  In  the  navy  salvage  rewards  are 
generally  distributed  according  to  the 
naval  prize  prodamation  in  force  at  the 
time.  See  The  Mary,  1  Hagg.  158 ; 
7^  ThetU,  3  Hagg.  61,  2  Knapp,  409 ; 
27  k  28  Vict,  c  24  ;  17  Vict  c.  19 ; 
26  A  27  Vict  0.  116,  s.  11. 

(/)  ''As  regards  the  revenue  cruisers 
and  coast-guardsmen,  rules  have  been 
laid  down  for  the  distribution  of  rewards 
of  all  kinds  amongst  the  officers  and 
men  engaged ;  and  the  receivers  should 
therefore,  pay  over  the  whole  amount 
due  to  the  officers  and  men  to  the 
inspecting  officer  of  the  division,  who 
will  distribute  the  same  under  the 
authority  of  the  comptroller  general  of 
the  coast-guard.  A  special  report 
should  be  made  by  the  inspecting 
officer  in  oases  where  special  skill  or 
enterprise  have  been  shown,  or  special 
risk  incurred,  by  any  individoal,  in 
order  that  directions  may  be  issued,  if 
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Gmenl  In  other  cases  the  matter  is  entirely  in  the  discretion  of 

JJ^p^jf  the  Court,  and  it  will  endeavour  to  apportion  the  salvage 
tiomnent.  according  to  the  circumstances  in  each  case,  so  as  to  meet 
the  fair  and  reasonable  demands  of  each  claimant  (g). 
Where,  as  is  often  the  case  when  services  have  been  per- 
formed by  beachmen  and  landsmen,  the  salvors  belong  to  the 
•  same  class  of  life,  have  incurred  the  same  risk  and  the  same 
amount  of  labour,  and  have  shown  the  same  skill  in  the  per- 
formance of  the  services,  the  salvage  will  be  divided  equally 
amongst  them  all  Qi).  But  where  some  of  the  salvors  have 
rendered  special  service,  or  have  incurred  peculiar  risk,  or 
sustained  peculiar  damage,  they  will  be  entitled  to  a  laiger 
share  than  the  others. 

Where  some  of  the  salvors  are  of  superior  station  and 
capacity,  and  command  and  direct  the  services  of  the  others, 
they  will  be  entitled  to  a  larger  share  than  those  who  act 
simply  in  pursuance  of  their  orders  (t).  Thus,  where  a  pilot 
went  off  with  boatmen  to  render  salvage  services  to  a  ship  ia 
distress,  it  W£U3  held  that  he  was  entitled  to  a  larger  share  of 
Apportion-  the  salvage  than  any  of  the  boatmen  {k).  So  where  salva^ 
amonnt  Services  are  rendered  by  the  master  and  crew  of  a  ship 
officers  and  although  all  may  in  their  respective  positions  exert  them- 
selves equally  in  the  service,  the  master  and  officers  will  be 
entitled  under  ordinary  circumstances  to  a  larger  share  than 
any  of  the  crew  (/) ;  and  the  salvage  allotted  to  the  crew  will 


orew. 


neoestary,  for  giving  a  special  reward." 
Instnictions  issued  by  the  Board  of 
Trade,  1865,  art  97  (a). 

(g)  The  Niedina,  2  W.  Bob.  175 ; 
The  Louua,  2  W.  Rob.  25.  <*The 
only  difficulty  that  ever  arises  is  to 
ascertain  the  facts,  so  as  to  apply  the 
principles  to  the  indiyidual  case."  The 
Sir  Ralph  Abercrombie,  L.R.  1  P.  C.  459. 

(h)  See  the  Instmotions  issued  by  the 
Board  of  Trade,  1865,  art.  97  (&). 

(t)  See  H,M.S.  Thetis,  8  Hagg.  14. 

(k)  In  The  Nicholas  Wiitm,  3  Hagg. 
869,  the  Court  awarded  twenty  guineas 
to  the  pilot,  and  ten  guineas  to  each  of 


the  boatmen.  In  a  case  where  a  mana- 
ger of  a  steamship  oompany  supeiiB- 
tended  the  rendering  of  salTage 
rioes  by  a  vessel  belonging  to  the 
pany,  the  Court  allotted  to  him  a  lu^ 
share  of  the  salvage  than  to  any  of  the 
other  persons  engaged  in  the  service. 
The  Pentucketj  Lush.  505. 

(Q  "The  master  oondueting  the 
enterprise  receives  a  handsome  reward, 
the  seamen  in  proportion.**  See  The 
Enchantress,  Lush.  96.  **  I  think  that 
the  master,  on  all  these  occasions,  is  a 
person  that  ought  to  be  greatly  en- 
couraged, because  it  is  upon  him  that 
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generally  be  divided  amongst  them  according  to  their  respec- 
tive ratings  (m).  Apprentices  are  entitled  to  share  in  the 
salvage  with  the  rest  of  the  crew,  though  a  smaller  share  will 
be  allotted  to  them  than  to  able-bodied  seamen  (n).  Where 
passengers  on  board  a  salving  ship  are  eatitled  to  participate  Pauengen. 
in  the  reward,  salvage  may  be  allotted  to  them  in  some  cases 
on  the  same  scale  as  to  the  crew,  but  generally  they  will  be 
rewarded  on  a  less  liberal  scale,  because  their  services  are 
seldom  so  efficient  as  the  services  of  the  crew  (o). 


entirely  rests  the  whole  respoDsibility  of 
employing  the  ship.*'  Per  Dr.  Losh- 
ington,  TU  Martin  Luther,  Swa.  290. 
Of  the  salTage  allotted  to  the  master 
and  erew,  a  share  varying  from  one-half 
to  one-fonrth  is  freqoently  allotted  to 
the  master.  In  The  Martin  Luther, 
ubi  supra,  9002.  was  allotted,  to  be 
divided  amongst  the  master  and  crew, 
of  which  400/.  was  given  to  the  master. 
In  The  True  Blue,  L.  R.  1  P.  C.  259, 
5002.  was  allotted  to  be  divided  amongst 
the  master  and  crew,  of  which  2002. 
was  given  to  the  master.  In  The  Ra^^ 
jcuthan,  Swa.  171,  one-half  of  the 
entire  salvage  was  awarded  to  the 
master,  who  was  sole  owner.  But  the 
rultf,  in  this  as  in  all  other  matters 
relating  to  salvage  services,  varies  ac- 
cording to  the  circamstanoes  of  each 
case.  See  The  Earl  Qrey,  8  Hagg. 
864.  It  depends  especially  npon  the 
degree  of  responsibility  incurred  by  the 
master,  and  the  nature  of  the  services 
performed  by  the  crew.  In  ordinary 
eases  the  first  and  other  officers  will 
participate  in  proportion  to  their  wages. 
The  Martha,  8  Hagg.  436.  But  where 
any  one  of  them  has  incurred  special 
responsibility,  a  larger  proportion  will 
be  allotted  to  bim.  The  Hope,  8  Hagg. 
425 ;  The  Earl  Qrey,  ib,  864 ;  The 
Louisa,  2  W.  Bob.  27.  It  is  not  un- 
common, where  the  duties  of  the  mate 
have  been  rendered  more  onerous  in 
ooDieqneaoe  of  the  salvage  service,  to 
allot  to  him  a  share  of  the  salvage  half 


as  large  as  the  share  allotted  to  the 
master.  Bee  The  Sir  Ralph  Aher- 
erfmbie,  L.  B.  1  P.  C.  462;  The 
Albion,  8  Hagg.  256  ;  The  Caroline, 
2  W.  Rob.  124.  Where  the  mate  has 
chiefly  contributed  to  the  success  of  the 
service,  the  share  allotted  to  him  will 
be  as  large  or  larger  than' the  share 
allotted  to  the  master.  The  Nieolina, 
2  W.  Bob.  175;  The  OoUmdrina,  L. 
B.  1  Ad.  384. 

(m)  For  examples  of  apportionment, 
see,  in  addition  to  the  cases  referred  to 
above.  The  Pride  of  Canada,  Br.  & 
L.  209;  The  St.  NichoUs,  Lush.  29; 
The  Tees,  ib,  505  :  The  Perla,  Swa. 
230  ;  The  SpirH  of  the  Age,  ib.  286; 
The  Himalaya,  ib.  515  ;  The  Britain, 
1  W.  Bob.  45 ;  The  Columbia,^  Hagg. 
428.  In  distributing  salvage  reward 
amongst  the  crews  of  smacks  and  fish- 
ing-boats, the  Court  will  sometimes 
follow  the  scale  of  distribution  generally 
adopted  amongst  smacksmen  and  boat- 
men in  the  neighbourhood.  See  In- 
structions issued  by  the  Board  of  Trade, 
1865,  art.  97  (&). 

(n)  The  Ttoo  Friends,  2  W.  Bob. 
853  ;  The  Columbine,  2  W.  Bob.  186. 
In  The  Oeorge  Dean,  Swa.  291,  the 
Court  directed  that  the  shares  of  the 
apprentices  should  be  equal  to  two- 
thirds  of  the  shares  of  the  ablC'bodied 
seamen. 

(o)  In  a  case  where  a  master  mariner 
and  four  seamen  were  passengers  on 
board  the  salving  ship,  and  assisted  in 
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When  some  of  the  crew  of  a  ship  at  sea^  with  the  concur- 
rence (j))  of  the  others,  leave  their  ship  and  go  to  the  assistance 
of  another  ship  in  distress,  it  has  been  the  rule  in  the  Admi- 
ralty Court  from  time  immemorial  to  allow  those  who  remain 
on  board  the  salving  ship  to  be  considered  as  co-salvors  (9). 
But  a  distinction  is  usually  made  as  to  the  amount  of  the 
reward  in  favour  of  those  who  have  incurred  the  chief  labour 
and  peril  of  the  enterprise  (r). 

The  owners  (s)  of  a  ship  engaged  in  a  salvage  service  may 
be  entitled  to  share  in  the  reward,  and  the  question  fine- 
quently  arises  to  what  portion  of  the  salvage  the  owners, 


the  salvage  servioes,  the  Court  directed 
that  they  should  all  share  as  able-bodied 
seamen,  with  the  exception  of  the  master 
mariner,  who  shoold  take  a  double 
share.  Tke  Perla,  Swa.  230.  See 
The  Salacia,  2  Hagg.  269  ;  ITie  ffope, 
8  Hagg.  425. 

(p)  In  The  Balthnore,  1  Dod.  187, 
one  of  the  crew  who  refused  to  concur 
with  the  rest  in  undertaking  a  salrage 
senrioe,  was  held  to  have  forfeited  all 
claim  to  salvage  reward. 

{q)  '*  Indeed,  the  principle  is  as  old 
as  holy  writ ;  for  it  is  there  stated  that 
they  who  continued  in  their  tents  divi- 
ded the  spoil  with  their  brethren."  The 
Sarah  Jwne,  2  W.  Rob.  115;  The 
Mountaineer^  2  W.  Rob.  7;  UTie  Janet 
Mitchell,  Swa.  111.  In  the  case  of 
The  Roe,  Swa.  84,  the  crew  of  a  vessel 
were  much  reduced  by  deaths  and  sick- 
ness ;  the  plaintiffs*  vessel  supplied  the 
deficiency  on  the  high  seas  from  among 
her  own  crew.  It  was  held  that  the 
owners,  master,  and  the  whole  of  the 
crew  of  the  plaintiffs'  vessel  were  en- 
titled to  share  in  the  salvage.  Dr. 
Lushington  said  : — ''The  services  in 
this  case  consisted  in  putting  two  men 
on  board  The  Roe,  where  they  remained 
seventeen  days,  and  assisted  in  bringing 
ber  to  a  port  of  safety.  Of  course  the 
vessel  that  performed  the  service  was 
without  the  two  men,  and  the  parties 


are  entitled  to  be  rewarded.**  But  the 
crew  of  a  public  ship  is  in  a  difleroit 
position.  In  the  case  of  B.M.&. 
Thetis,  3  Hagg.  61,  the  Court  rqeeted 
the  claim  of  the  captain,  officer^  aad 
crew  of  a  Qneen*s  ship^  who  had  aot 
actually  engaged  in  the  salvage  aerriee^ 
for  draughts  of  men  and  stores  from 
the  ship.  See  eupm,  pi  107.  80, 
where  part  of  the  crew  of  a  li^ht  ship 
assist  in  rendering  salvage  service,  the 
claim  for  salvage  remuneration  is  con- 
fined to  the  persons  actually  engaged  in 
the  service.  The  Fmma,  8  W.  Bob. 
151. 

(r)  See  27^e  Saint  NidkoloM,  Lush. 
29,  where  double  shares  were  allotted 
to  those  of  the  crew  who  went  off  in  a 
boat  to  the  ship  in  distress.  See  7%e 
Jane,  2  Hagg.  338 ;  The  NieoUna,  1 
W.  Bob.  175  ;  The  Jama  Dixon,  S  L. 
T.  N.  S.  696. 

(<)  According  to  the  practice  of  the 
Court,  the  actual  salvors,  if  the  salvage 
has  been  paid  to  them,  have  a  right  to 
retain  the  whole  until  distribution. 
Where  the  owners  claim  a  share,  their 
remedy  is  to  apply  to  the  Court  for  dis- 
tribution :  they  have  no  right  befise 
distribution  to  make  any  deduction  in 
respect  of  salvage  from  the  wages  of 
the  master  and  crew.  The  Primeesa 
Hdena,  Lush.  190. 


SALVAGE. 


137 


and  to  what  portion  the  master  and  crew  are  entitled  (t). 
If  the  salving  ship  has  been  exposed  to  risk,  that  will  add  to 
the  claim  of  the  owners  in  proportion,  in  some  degree  at 
least,  to  the  nature  of  the  risk  {u),  and  the  value  of  the 
property  exposed  to  the  risk  {x) ;  if  the  master  and  crew 
have  undergone  great  exertion  and  have  incurred  personal 
danger,  that  will  add  to  their  claim.  But  while  regarding 
these  considerations  the  Court  will  look  mainly  at  the  means 
by  which  the  service  was  rendered,  and  the  apportionment  of 
the  salvage  will  be  influenced  by  the  degree  in  which  the 
ship  on  the  one  hand,  and  the  personal  services  of  the  master 
and  crew  on  the  other,  were  instrumental  in  achieving  the 
final  result  {y).      In  cases  where   ships    in  distress  have 


(0  It  has  been  said  bj  high  aniho- 
rity  that  aalyage  in  its  primary  cha- 
racter is  personal,  and  ihe  Conrt  has 
always  been  inclined  to  regard  only  ihe 
claims  of  the  actoal  aalTors.     B.M.S. 
Thaia^  3  Hagg.  48.     Acting  upon  this 
principle,   the   Oonrt  in  former  times 
treated  the  claims  of  owners  not  actnally 
peiBonally  engaged  in  aalvage  aeryice  as 
very  slight.     See  the  judgment  in  The 
Jane,  2  Hagg.  343;  and  see  7%«  Ckar- 
loite,  3  W.  Bob.  72.    Bat  in  modem 
times  the  Conrt  has  adopted  the  policy 
of  recognising  the  claims  of  owners, 
and  indeed  of  treating  them  with  great 
liberality,  lest  th^  should  be  tempted 
te  gite  orders  to  the  masters  of  their 
ships  not  to  engage  in  any  salrage  ser- 
vice at  alL     The  Martin  Luther,  Swa. 
289  ;  The  SpirU  of  the  Age,  ib.  286  ; 
^^  Sir  Ralph  Abercromlne,  L.  B.  1 
f .  C.  458  ;  The  Norden,  1  Spk.  185. 
But  in  a  case  where  the  crew  of  a  dis- 
abled vessel,  having  taken   to    their 
^ts,  in  making  for  the  nearest  land 
fell  in  with  an  abandoned  ship,  and  for 
the  preserration  of  their  own  lives  got 
o&  board  of  her  and  brought  her  to 
luirboar,   it  was  held  that,   although 
the  actual  salvors  were  entitled  to  sal- 
v^)  the  owners  of  the  vessel  to  which 
the  boats  belonged  were  not  entitled  to 


any  share  of  it.  The  Two  Prienda,  2 
W.  Bob.  349.  As  to  the  remuneration 
where  services  have  been  rendered  by 
Queen's  ships,  see  nipr<t,  p.  107.  The 
charterers  of  a  vessel  are  not  entitled 
to  salvage  unless  the  charter  amounts 
to  a  demise  of  the  ship.  The  Alfeu^ 
Swa.  189.  See  The  Putwick,  16  Jnr. 
670  ;  The  OoUier,  L.  B.  1  Ad.  83. 

(u)  The  L<mUa,  2  W.  Bob.  26;  The 
Nieolina,  ib.  175.     See  eupra,  p.  118. 

(x)  In  apportioning  the  salvage  ii 
may  be  material  to  consider  not  only 
the  value  of  the  salving  ship,  but  also 
the  value  of  her  cargo.  See  the  judg- 
ment in  The  Scindia,  L.  B.  1  P.  C. 
257  ;  and  see  7^  Nicoltna^  2  W.  Bob. 
175. 

(y)  The  PeHa,  Swa.  232.  "As  a 
general  rule,  it  may  be  stated  that  where 
the  services  have  been  chiefly  performed 
by  the  vessel  herself  as  in  the  case  of  a 
derelict,  where  the  property  has  been 
towed  into  a  place  of  safety,  one-half  of 
the  salvage  reward  is  given  to  the 
owners  of  the  salving  vessel,  from  one- 
fourth  to  one-eighth  to  the  master,  and 
the  remainder  amongst  the  crew  in  pro- 
portion to  their  wages.  This  is  the 
scale  of  distribution  usually  adopted, 
where  the  salvage  services  have  been 
performed  by  steamers,  and  where  H 
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been  towed  into  a  place  of  safety  by  the  salving  ship 
without  any  exertion  or  risk  on  the  part  of  her  master 
and  crew,  and  the  successful  performance  of  the  service  is 
to  be  ascribed  mainly  to  the  power  and  construction  of 
the  salving  vessel  (for  instance,  in  cases  where  the  salvbg 
vessel  is  a  steamer  (0)),  it  has  been  not  uncommon  for 
the  Court  to  give  half  the  salvage  to  the  owners  (a).  But 
a  larger  proportion  than  one-half  will  seldom  be  allotted  to 
them  (6),  and  in  many  cases  one-third,  or  even  a  smaller 
proportion  may  be  deemed  sufficient  (c).  Where,  however 
the  owners  have  sustained  actual  loss,  or  have  incnrred 
expense  in  the  service  which  is  capable  of  being  definitely 
estimated,  it  has  been  usual  for  the  Court  to  award  to  them 
compensation  over  and  above  the  share  of  salvage  reward 
allotted  to  them  (d). 


may  generally  be  said  that  saocess  is 
due  chiefly  to  the  power  and  construc- 
tion of  the  vessel  herself.  Where^  how- 
erer,  the  principal  part  of  the  services 
hare  not  been  rendered  by  the  vessel, 
and  where  the  preservation  of  the  pro- 
perty is  dne  in  great  measure  to  the 
personal  exertions  of  the  master  and 
crew,  then  a  much  smaller  portion  of 
the  salvage  is  awarded  to  the  owners  of 
the  vessel.  It  is,  however,  a  question 
of  appreciation,  dependent  entirely  upon 
the  circumstances  of  each  particular 
case,  and  in  regard  to  which  no  positive 
general  rule  can  be  laid  down.  The 
greater  the  risk  to  the  master  and  crew, 
and  the  less  the  risk  to  the  vessel,  the 
greater  must  be  the  proportion  awarded 
to  the  actual  salvors,  and  the  less  to  the 
owners  of  the  salving  vessel.*'  Instruc- 
tions issued  by  the  Board  of  Trade, 
1865,  art  97  (d). 

(z)  It  has  already  been  observed  that 
the  claims  of  the  owners  of  steam 
vessels  are  always  favourably  con* 
sidered  by  the  Court.  See  supraf  p. 
119.  It  seems  also  that  the  owners  of 
fishing  vessels  are  entitled  to  liberal 
treatment.    See  the  judgment  in  7%« 


Louisa,  2  W.  Rob.  26 ;  The  NiM 
Beinrich,  1  Spk.  24,  n.  But  ne  lU 
Albion,  3  Hagg.  256  ;  The  Bd^  1 
Spk.  24. 

(a)  The  Howard,  3  Hsgg.  256,  s. ; 
The  Earl  Cfrey,  ib.  364  ',11.  M.S. 
Himalaya,  Swa.  515 ;  The  Sf^  tf 
the  Age,  ib.  216  ;  The  Saini  NMm, 
Lush.  29. 

(6)  Tke  Pnneeu  Helena,  Lush- 197. 
But  see  The  Scindia,  L.  K  1  P-  ^• 
259,  where  a  proportion  of  two-tbiK^ 
was  allotted  to  the  owners ;  see  ^ 
The  Sir  Ralph  Abereromhie,  ib.  461 ; 
The  Beulah,  1  W.  Rob.  472. 

(c)  The  Hope,  8  Hagg.  425;  Tke 
Caroline,  2  W.  Rob.  124  ;  The  Pwik 
1  Spk.  289 ;  The  Qeorge  Dean,  Sffc 
290  ;  The  Roe,  ib.  84. 

{d)  '*  If  the  damage  to  the  stesiser 
is  to  be  taken  at  500^.,  the  owner  vas 
warranted  in  deducting  that  before  Ite 
began  to  distribute,  and  also  a  ressoo- 
able  sum  for  loss  of  her  serviees  vbik 
she  was  repairing.  The  Spirit  of  <i< 
Age,  Swa.  286.  ^od  n\ao  The  6w^ 
Dean,  ib.  290;  The  Saratoga,  UA. 
318.  In  the  esse  of  n«  Oladiator, 
Report  of  the  Registrar  and  Mexobs&tB, 
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When  the  exertions  of  several  sets  of  salvors  have  contri-  Apportion- 
buted  to  the  ultimate  success,  the  Court  will  apportion  the  JJ^^^  rival 
reward  amongst   them   according  to    their    respective   ser-  ^fon, 
vices  («).     It  will  estimate  the  amount  of  the  reward  to  be 
allotted   to  each  according  to  the  general  principles  which 
regulate  the  value  of  salvage  services,  and  the  larger  share 
will  be  given  to  those  who  have  rendered  the  most  effectual 
help,  who  have  bestowed  the  greatest  labour,  or  incurred  the 
chief  risk(/).     Where  several  sets  of  salvors  are  equally 


7th  May,  1864,  a  ecrevr  steamer,  on  ber 
way  from  Malta  to  Smyrna,  got  aground 
in  Smyrna  Bay,  and  vraa  rescned  by 
jr%<  Agia  Sqfia,  a  steamer  trading  be- 
tween Lirerpool  and  the  Mediterranean, 
and  at  the  time  bound  for  Liyerpool. 
In  the  performanGe  of  the  salvage  ser- 
vices damage  was  done  to  The  Agia 
Sofia,  which  neoessitated  her  going  into 
a  graving  dock  on  her  arrival  at  Liver- 
pod,  and  the  repairs  occasioned  a  de- 
tention of  some  days,  which  prevented 
her  sailing  on  her  outward  passage  at 
the  time  which  had  been  previously 
fixed    and    publicly  advertised.     The 
ease  came  before  the  Court  and  Trinity 
Masters  upon  its  merits,  and  the  judge 
awarded  a  sum  of  4001.  for  the  salvage 
■ervices,  together  with  the  damages  and 
losses  occasioned  to  the  owners  of  The 
Agia  Sofia  by  the  detention  of  their 
ship,  and  referred  the  claim  for  such 
losses,  &C.,  to  the  registrar  and  mer- 
chants to   report  upon.     Before   the 
registrar  and  merchants  the  claim  for 
detention  divided  itself  into  two  parts : 
first,  for  loss  of  freight  on  goods  which 
would  have  gone  by  the  ship  if  she  had 
sailed  on  the  day  fixed;  secondly,  for 
demurrage  during  the  detention.     The 
Kgistrar  and  merchants,  being  satis- 
fied upon  the  evidence  before   them 
that  the  ship  was  prevented  having  a 
full  cargo  in  consequence  of  its  being 
unpossible  for  her  to  sail  on  the  day 
fixed,  estimated  her  damages  for  loss 
of  freight  occasioned  by  the  deten- 


tion at  5002.  They  also  allowed 
several  days*  demurrage,  and  the  ex- 
penses of  puttbg  the  vessel  into  dock. 
A  reference  to  the  registrar  and  mer- 
chants will  not  be  ordered  where  the 
Court  can  satiAfactorily  dispose  of  the 
question  of  damages.  The  Eleanore, 
Br.  &  L.  185.  In  eases  where  the  loss 
sustained  or  the  expenses  incurred  are 
slight  or  of  an  indefinite  nature, 
although  the  Court  will  take  all  such 
matters  into  calculation,  it  will  gene- 
rally endeavour  to  allot  to  the  owners  a 
proportion  of  the  salvage  sufficient  to 
meet  the  justice  of  the  case,  without 
awarding  any  special  compensation  dis- 
tinct from  the  salvage  reward.  The 
Martha,  3  Hagg.  486.  As  to  consequen- 
tial loss  generally,  see  fifpro,  p.  118. 

(e)  As  to  the  right  of  several  sets  of 
salvors  to  institute  separate  actions,  see 
The  BartUy,  Swa.  198 ;  I7u  Eugene, 
8  Hagg.  166  ;  The  Neptune,  1 W.  Bob. 
297 ;  TheNicolina,  2  W.  Rob.  175 ;  The 
Philadelphia,  Br.  &  L.  28.  And  see 
poet,  p.  150. 

(/)  For  examples  of  apportionment 
amongst  several  sets  of  salvors  render- 
ing services  varying  in  degree,  we  The 
Pride  of  Canada,  Br.  k  h.  209  ;  The 
Eastern  Monoflrch,  Lush.  81  ;  The  Un- 
daunted, ib,  90 ;  The  Enchantress,  ib. 
98 ;  The  Fusilier,  t6.  841  ;  The 
Florence,  16  Jur.  572 ;  The  Charles 
Addpke,  Swa.  157 ;  The  Santipore,  1 
Spk.  281 ;  The  Hd>e,  7  No.  Oa.  Sup. 
1;    The  Album,  2  Hagg.  255;  TU 
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second  set  of  salvors  mainly  contribute  to  the  rescue  of  the 
property,  and  then  they  will  be  entitled  to  the  main  share  of 
the  salvage.  And  although  in  such  cases  the  persons  origi- 
nally engaged  in  the  service  will  obtain  a  proportionately 
smaller  share  only,  it  can  seldom  happen  that  they  will  be 
deprived  altogether  of  rewai'd,  or  indeed  of  substantial  re- 
ward. The  assistance  aflforded  by  them  may  be  slight,  and 
may  seem  to  have  no  immediate  connection  with  the  services 
afterwards  rendered  by  superior  help,  still  it  is  hardly  ever 
possible  entirely  to  separate  the  first  eflforts  from  the  final 
result  (tti).    But  where  persons  who  have  endeavoured  unsuc- 


267  ;  TU  AUbion,  8  Hagg.  255 ;  TU 
PidBwick,  16  Jnr.  669. 

(m)  In  the  caaeoiThe  E.U.,1  Spk. 
63,  men  in  a  life- boat  went  ont  at  great 
danger  to  a  ship  which  had  drifted 
broadside  on  to  a  lee  shore.     Some  of 
the  men  in  the  life-boat  went  for  farther 
assistance ;   others  boarded  the  ship, 
and,  assisted  bj  the  crew,  succeeded  in 
wearing  the  ship's  head  towards  the 
hmd,  bnfc,  finding  the  ship  quite  un- 
manageable, tbey  were  at  length  com- 
pelled, along  with  the  master  and  crew, 
to  abandon  her.    The  men  who  had 
gone  for  help  afkerwards  joined  the 
others,  and  all  again  set  out  for  the 
>hip.     They  discoTered  her  being  towed 
by  a  steamer  which  had  iallen  in  with 
her,  and  by  the  tteamer  the  ship  was 
broQght  safely  into  port.    The  claim  of 
the  steamer  to  salvage  was  not  dis- 
puted, but  the  claim  of  the  life-boat 
men  was,  on  the  ground  that  they  had 
not  rendered  any  effectoal  serrice  to- 
wards the  BibTing  of  the  ship.     Dr. 
I'Q'bington,     howerer,     upheld    their 
claim.     He  said  :— <*No  one  can  tell 
the  predae  effect  of  the  head  of  the 
▼esael  being  put  to  the  N.  by  those  on 
board  the  life-boat    It  may  have  been 
prodnotiYe  of  great  benefit ;  or,  on  the 
other  hand,  it  may  not  have  been  in  the 
■lightest  degree  instrumental  towards 
the  ultimate  safety  of  the  TesseL**    In 


the  case  of  Ths  Genestee,  12  Jur.  401, 
smacksmen  fell  in  with  a  ship  in  dis- 
tress, and  displayed  great  skill,  perse- 
▼erance,  and  intrepidity  in  rendering  to 
her  what  help  they  could ;  but  the  ship 
was  ultimately  rescued  from  danger 
mainly  by  the  assistance  of  a  steam -tug 
which  afterwards  came  up.  A  sub- 
stantial share  of  the  salyage  was 
awarded  to  the  smacksmen.  Dr.  Lush- 
ington,  in  giving  judgment,  said: — '*It 
is  true  that  the  real  essential  service  of 
bringing  the  vessel  away  from  the  spot 
she  was  in  was  performed  by  T?ie 
Robert  Bruce  (the  tug),  and  it  is 
equally  true  that  the  rigging  of  the 
jury-mast  and  the  getting  of  an  anchor 
and  cable  turned  out  to  be  of  no  im- 
portance, inasmuch  as  The  Robert 
Bruce  could  at  once  render  assistance ; 
but  it  is  a  very  different  question,  in 
my  opinion,  where  salvors  have  exerted 
themselves  for  the  preservation  of  a 
ship  and  cargo  at  the  risk  of  their 
lives,  and  that  under  droumstances  in 
which  it  might  be  impossible  to  obtain 
a  steamer,  to  say  that  the  great  merit 
in  tlus  case  belonged  to  the  steamer. 
.  •  .  I  have  thought  right  to  notice 
this,  in  order  to  encourage  salvors, 
whenever  they  can,  to  resort  as  speedily 
as  poasible  to  the  employment  of 
steamers,  because  I  believe  the  lives  of 
the  persons  on  board,  and  the  property, 
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and  freight  have  been  saved,  or  where  the  lives  (t)  of  persons 
belonging  to  the  ship  have  been  saved,  the  lien  extends  to 
the  ship,  cargo,  and  freight  (u),  each  of  which  is  liable  to 
contribute  to  the  salvage  in  proportion  to  its  value.  The 
ordinary  usage  of  the  Court  is  to  take  the  value  of  the  ship, 
•abject  to  a  freiffht,  and  cargo,  and  assess  the  amount  of  the  remunera- 

mantime        . 

lien.  tion  upon  the  whole,  each  paying  its  due  proportion  (ic). 


The  pro- 
perty 
salved  ii 


100.  The  Merchant  Shipping  Act, 
1854,  B.  446,  proTides  that  where  a 
ship  cr  boat  is  stranded,  or  in  distress, 
all  persons  may,  for  the  purpose  of  ren- 
dering assistance  to  her,  or  saving  the 
lives  of  persons  on  board,  or  her  cargo, 
or  apparel,  pass  over  lands  without 
being  subject  to  interruption  by  the 
owner  or  occupier,  and  that  all  damage 
that  may  be  sustained  by  the  owner 
or  occupier  in  consequence,  shall  be  a 
charge  on  the  ship,  boat,  cargo,  or 
articles,  in  respect  of,  or  by  which 
such  damage  was  occasioned,  and  shall 
in  default  of  payment  be  recoverable  in 
the  same  manner  as  salvage  is  made 
recoverable,  and  the  amount  payable  in 
respect  thereof^  if  disputed,  shall  be  de- 
termined in  the  same  manner  as  the 
amount  of  salvage  is  in  the  case  of  dis- 
pute directed  to  be  determined.  S. 
457  of  the  same  Act  provides  that  the 
receiver  of  wreck  shall  have  the  same 
lien,  and  be  entitled  to  the  same  reme- 
dies for  his  expenses  and  fees  as  a 
salvor  has,  or  is  entitled  to,  in  respect 
of  salvage  due  to  him. 

(0  The  FufUier,  Br.  &  L.  841. 

(u)  **  In  proportion  to  the  value  the 
freight  must  pay  for  any  sum  which  I 
may  adjudicate  to  the  salvors."  Per 
Dr.  Lushington.  The  Westminster,  1 
W.  Bob.  233.  It  is  of  course  of  im- 
)}ortance  that  the  value  of  the  whole 
property  should  be  stated  in  order  that 
the  Court  may  apportion  the  salvage. 
Where  only  part  of  the  property  liable 
is  proceeded  against,  the  Court  has  a 
difficulty  in  deciding  to  what  extent  it 
is  liable.    See  Tke  Mary   Pleasants, 


Swa.  224;  The  Maria  Jane,  14Jur. 
857  ;  The  Peace,  Swa.  115. 

{x)  "I  am  not  aware,  excepting  in 
the  instance  of  silyer  or  baUion,  that 
any  distinction  has  ever  been  takes,  <? 
that  parties  have  been  permitted  to 
aver,  that  the  senrices  were  of  greater 
importance  to  the  ship  than  ibey  were 
to  the  cargo,  and  therefore  that  the 
ship  should  bear  the  lesser  borthen,  cr 
vice  versi.  Such  a  distinetioa,  if 
acknowledged,  wonld  in  many  easa 
lead  to  intricate  litigation,  and  to  ques- 
tions of  great  nicety,  which  it  wonld  be 
exceedingly  difficult  for  the  Gout  to 
adjust."  Per  Dr.  Lushington,  fkt 
Emma,  2  W.  Bob.  319.  See  The 
Vesta,  2  Hagg.  193.  The  Jonge  Bat 
tiaan,  5  Bob.  324.  The  ship  and 
cargo  must  each  pay  its  own  aihare  cf 
the  salvage  ;  neither  can  be  made  liable 
for  the  salvage  due  from  the  other. 
The  Pyrenee,  Br.  &  L.  189.  As  the 
cargo  generally  represents  the  freight 
it  is  often  convenient,  in  cases  where 
there  is  no  dispute  between  the  owners 
of  the  ship  and  the  owners  of  the 
cargo  as  to  the  amount  of  freight, 
to  treat  the  freight  as  included  in  the 
value  of  the  cargo,  and  not  as  a  sepa- 
rate and  distinct  item.  Thos  in  the  esse 
of  The  Fleece,  3  W.  Bob.  282,  where 
the  owners  of  the  cargo  claimed  to  de- 
duct from  the  value  of  the  cargo  a  sua 
paid  by  them  on  account  of  the  freight, 
Dr.  Lushington  said  :  "  The  sum,  I 
am  of  opinion,  cannot  be  deducted  is 
the  present  instance.  It  is  dear  that 
salvors  generally  speaking  are  entitled 
to    salvage    upon   ship,     cargo,    and 
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For  the  purposes  of  salvage  the  property  saved  is  to  be 
estimated  at  its  value  at  the  port  where  the  services  termi- 
nate.    Thus,  in  a  case  (y)  where  a  derelict  ship  was  towed 
by  salvors  into  Lisbon  harbour,  and  her  cargo  was  afterwaixls 
transhipped  to  London,  where  it  was  of  more  value  than  at 
Lisbon,  and  a  suit  for  salvage  was  instituted  in  the  Court  of 
Admiralty  against  the  cargo,  it  was  held  that  the  salvors 
were  entitled  to  salvage  only  on  the  value  of  the  cargo  at 
Lisbon.     When  the  services  terminate  at  an  intermediate  Method   of 
port  the  Court  will,  for  the  purposes  of  estimating  the  salvage  ^e^fie^ 
reward,  treat  the  freight  as  divisible,  and  reckon  the  freight  of  the  pro- 
as though  pro^^ata  freight  were  payable  at  the  intermediate  ^  ^* 
port  {z).     In  order  to  ascertain  the  net  value  of  the  property 


freight ;  and  as  fu*  as  the  owners  of  the 
cargo  are  conoemed,   it  can,  it   ap- 
pears to  me^   make  no   difference  to 
them  whether  the  salvage  is  taken  from 
the  freight  itself  or  from  the  cargo,  as 
it  b  sold,  which  includes  of  coarse  the 
value  of  the  freight."     In  The  Char- 
loUe  Wylie,  5  No.  Ca.  6,  where  a  similar 
qaestion  was   raised,  Dr.    Lushington 
said  :  **In  all  cases  of  salvage,  those 
who  conduct  the  service  are.  entitled  to 
have  the  valoe  of  the  whole  property 
stated,  that  is  ship,  freight^  and  cargo, 
snd  where  the  freight  is  included  in 
the   cargo,    they    have  it    de  fa^o^ 
though  not    in   the  same  manner  as 
where  the   freight  is  considered  as  a 
■eparate  and    distinct  item.     .     .     . 
^ith  regard  to  freight^  if  it  be  deducted 
from  the  ralne  of  the  cargo,  it  must  be 
taken  afterwards  as  a  separate  item, 
on  which  the  Court  is  to  decree  sal- 
''W*  and   as    no   dispute    is   raised 
hetween  the  owners  of  the  ship  and  the 
owners  of  the  cargo,  this  item  cannot  be 
allowed."      S^e  Brigg%  v.   TKt  Mtr- 
<ilwid  Tradtri  AssodcUian,  18  Q.  B. 
167. 

(y)  The  George  Dean^  Swa.  290; 
ud  see  7%c  SUtlOy  L.  B.,  1  Ad. 
840. 


(2)  In  the  case  of  The  Norma,  Lush. 
124,  a  ship  bound  from  Honduras  to 
England  was  disabled  on  the  voyage, 
and  towed  into  Bermuda  by  salvors. 
There  expenses,  nearly  equal  to  the 
whole  freight,  were  incurred  in  refit- 
ting the  ship,  the  voyage  home  was 
afterwards  completed  and  the  cargo 
delivered.  The  Court  allowed  salvage 
upon  one-half  of  the  total  gross  freight. 
In  the  course  of  the  judgment  in  that 
case,  Dr.  Lushington  said;  *'Now  it 
is  certainly  quite  true  that  at  Ber- 
muda, as  between  the  owner  of  the  ship 
and  the  shipper  of  goods,  no  freight 
was  earned.  But  I  do  not  think  that 
this  is  at  all  conclusive  against  the 
salvors.  It  is  quite  necessary,  as  the 
Queen's  advocate  has  observed,  in 
order  to  hold  persons  to  their  engage- 
ments, to  require,  where  a  contract  is 
entire  in  its  nature,  entire  perform- 
ance as  a  condition  precedent  to  any 
right  of  i>ayment ;  the  contract  of 
freight  is  emphatically  a  contract  of 
this  kind,  and  freight,  therefore,  is 
not  properly  earned  (except  under  cir- 
cumstanoes  implying  a  new  contract) 
until  the  cargo  is  delivered  at  the  port 
of  destination.  But  in  salvage  we 
have  to   decide  on    purely   equitable 
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all  necessary  expenses  incurred  in  its  sale,  and  the  usual 
customary  allowances  in  respect  of  cargo  and  freight  must  be 
deducted  from  the  gross  value  (a).  Insurance  does  not  foim 
a  proper  subject  of  deduction  (6). 
Biitht  to  It  seems  that  under  some  circumstances  salvors  have  a 
^"  right  to  retain  possession  of  the  property  saved  (c)  ;  but  it  is 
seldom  prudent  for  salvors  to  enforce  a  possessory  lien,  he- 
cause  if  they  rely  upon  this  remedy  they  do  so  at  their  own 

that  tiie  aereral  charges,  indiidiBg 
this  diaooani,  are  the  wsaml  aeeat- 
tomed  charges,  and  I  cannot  therefare 
refuse  to  allow  that  and  the  other  d«> 
dactiona  except  the  grmtuity.""  Per 
Dr.  Lofihington,  The  Peace,  Sva.  11<>. 
In  The  Bebe,  7  No.  Ca.  Sapp.  3,  t^ 
expenaea  incurred  by  the  mmrRii^i  [i 
unshipping  and  storing  the  cat^go  sared, 
were  ordered  to  be  deducted.  In  7%t 
Samwd,  15  Jnr.  407,  the  Gonrt^  mder 
tbecircnmstanoes  of  the  caae,oi^ei«d  the 
expense  of  making  a  yal  nation  of  the 
property  to  be  paid  for  by  the  owners. 
See  The  Paul,  L.  R.  1  Ad.  57. 

(6)  The  Fleece,  8  W.  Rob.  2S2. 

(c)  Hartfort  v.  Jonee,  1  Lord  Ray- 
mond, 893  ;  and  see  Briggt  r.  Tkt 
Merchant  Trader i  AsaodoHom^  IS 
Q.  B.  167.  *<In  the  case  of  derefiet 
the  salvor  who  gets  possession  may  have 
a  right  to  keep  exdosive  possessioa, 
and,  if  he  can,  to  carry  the  tqsmI  into 
port ;  but  unless  the  resael  has  been  ut- 
terly abandoned,  and  is  according  to  the 
legal  meaning  of  the  word  derelict,  the 
occupying  saWor  is  bound  to  aabmit  to 
the  orders  of  the  master,  when  the 
master  appears  and  claims  his  autho- 
rity." Per  Dr.  Lushington,  The 
Champion,  Br.  k  L.  71.  See  The 
Gertrude,  30  L.  J.  Ad.  131.  The  Ot- 
horn^  1  Spk.  165,  and  see  fmpra^  p. 
128.  The  actual  salrors  hare,  it 
seems,  a  right  to  retain  the  custody  of 
the  property  until  distribution  as 
against  persons  claiming  as  eonstruo- 
tive  saUors  only.  The  Prmctta 
Helena,  30  L.  J.  N.  S.  140. 


principles,  and  the  question  here  is  not 
so  much  what  freight  was  earned  at 
Bermuda,  but  what  serTices  in  respect 
of  the  contract  for  freight  the  salvors 
had  then  rendered.  Judging  by  this 
test,  the  salvors  are  entitled  to  salvage 
upon  a  considerable  part  of  the  total 
freight,  for  it  is  clear  that  a  large  por- 
tion of  the  voyage  had  been  performed 
before  the  salvage  services,  and  that 
the  entire  benefit  of  so  much  was  pre- 
served to  the  shipowners  by  the  salvors, 
not  indeed  absolutely,  for  expenses 
had  to  be  incurred,  and  the  perils 
of  the  voyage  from  Bermuda  home 
has  yet  to  be  undergone,  but  preserved 
from  immediate  and  total  loss.  I  do 
not  think  it  necessary  to  enter  into  de- 
tailed calculation  upon  this  question  of 
the  value  of  the  salvor*s  services  to 
freight,  how  far  the  Bermuda  ex- 
penses are  to  be  taken  into  account, 
what  items  are  proper  items  of  deduc- 
tion, and  so  on  :  my  judgment  must 
after  all  be  a  ruetieum  judicium.'** 

(a)  **  Some  of  the  items  objected  to 
are  necessary  expenses ;  the  cargo 
could  not  be  sold  without  them,  and  I 
must  allow  them  unless  it  is  contrary 
to  the  rules  of  trade.  With  regard  to 
the  5^.  5c.  for  primage,  that  is  a  gra- 
tuity, and  is  not  to  be  a  deduction. 
With  regard  Ho  the  discount,  amount- 
ing to  542.  16«.  3d,  I  take  it  that 
originally  the  party  would  have  been 
entitled  to  a  larger  sum  at  a  distant 
period,  and  that  for  his  own  conve- 
nience he  obtained  prompt  payment  by 
allowing  a  discount.     But  it  is  sworn 
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risk,  and  if  they  act  improperly  they  may  forfeit  all  claim  to 
reward.  The  maritime  lien  of  salvors  which  exists  quite 
independently  of  possession,  ordinarily  affords  the  best  secu- 
rity for  the  payment  of  their  claim  (d).  In  order  to  afford  to 
salvors  the  opportunity  of  proceeding  to  enforce  their  rights 
in  a  regular  manner,  power  is  conferred  by  the  468th  section 
of  the  Merchant  Shipping  Act,  1854,  upon  the  receiver  of 
wreck,  whenever  any  salvage  is  due  to  any  pei-son  under  the 
act,  to  detain  the  property  salved  until  process  has  been 
issued  by  some  competent  court  for  its  detention  (e). 


(d)  "It  is  an  ill-foaDcled  and  absurd 
notion,  that  unless  (udvors  stick  by  the 
ship,  they  forfeit  or  at  least  impair 
their  title  to  remuneration.     It  is  rery 
desirable  that  salvors  generally  should 
know  that  in  order  to  maintain  their 
rights,   it  is  perfectly   unnecessary  to 
remain  on  board  the  yessel  which  may 
have  received  their  assistance."    Per 
Lord  Stowell.  The  EUanora  Charlotte,  1 
Hagg.  156.     See  The  Lady  Wortley, 
2  Spk.  255.     It  has  been  held  in  the 
American   Goorts  that  the  rights  ac- 
quired by  the  salvors  are  in  their  na- 
ture only  m  renif  and  that  they  have 
no  absolute  claim  in  peraonatn  against 
the  owners,  if   the  owners  choose  to 
abandon  the  goods.      But  that  if  the 
property  is  delivered  by  the  salvors  to 
the  owners  and  accepted  by  them  be- 
fore a  compensation   for  saving  it   is 
made,  the  salvors  may  sue  in  personam 
for  the  salvage.     The  Emblem^  Davies, 
61.      Bat  in  this   country  salvage  is 
made  payable  by  the  express  provisions 
of  the  Merchant  Shipping  Act,  1854, 
s.  458,  and  proceedings  in  per$onamj 
althoagh  seldom    resorted  to,  may  be 
instituted  in  the  Admiralty  Courts,  for 
the  reeovery    of  salvage.     The  Hope^ 
8  Bob.  215.      The  Meg  Meniles,  8 
Hagg.  846.     See  7%e  Rapid,  ib,  422. 
But  see  The  Chirftain,    4   No.    Ga. 
459. 

(f)  By  the  same  section  it  is  provided 


that  it  shall  be  lawful  for  the  receiver  if 
at  any  time  before  the  issae  of  process 
security  is  given  to  bis  satisfaction,  for 
the  amount  of  salvage  due,  to  release 
the  property  from  his  custody ;  in 
cases  where  the  claim  for  salvage  ex- 
ceeds 200L,  it  shall  be  lawful  in  Eng- 
land for  the  High  Court  of  Admiralty 
to  determine  any  question  that  may 
arise  concerning  the  security ;  and  in 
all  cases  where  the  security  is  given 
for  an  amount  exceeding  2002.,  the 
salvor  or  the  owner  may  institute  pro- 
ceedings in  the  High  Court  of  Admi- 
ralty, and  the  Court  may  enforce  pay- 
ment of  the  security,  in  the  same 
manner  as  if  bail  had  been  given. 
By  the  469th  section,  power  is  given  to 
the  receiver  to  sell  the  property  saved 
in  case  of  non-payment.  The  497th 
section  provides  that  whenever  services 
for  which  salvage  is  claimed  are  rendered 
either  by  the  commander  or  crew  of  any 
Queen's  ship  or  of  any  other  ship,  and 
the  salvor  voluntarily  agrees  to  abandon 
his  lien  upon  the  ship,  cargo,  and  pro- 
perty, alleged  to  be  saved,  upon  the 
master  or  other  person  in  charge  there- 
of entering  into  a  written  agreement 
attested  by  two  witnesses,  to  abide  the 
decision  of  the  Court  of  Admiralty,  or 
of  any  Vice- Admiralty  Court,  and 
thereby  giving  security  to  such  amount 
as  may  be  agreed  on  by  the  parties, 
such  agreement  shall  bind   the  ship, 
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The  lien  for  salvage  ranks  before  any  other  lien  which 
attached  previously  to  the  services  being  rendered,  because 
the  salvors  by  saving  the  property  have  contributed  to  the 
benefit  of  all  persons  interested  in  it  (/).  Thus  salvage  taJkes 
priority  of  wages  due  at  the  time  the  ship  was  salved,  but  it 
may  be  different  in  the  case  of  wages  earned  afterwards  (g). 
By  the  Merchant  Shipping  Act,  1854,  salvage  in  respect  of 
the  preservation  of  life  is  made  payable  in  priority  to  all 
other  claims  for  salvage  (^).  Salvors  should  enforce  their 
lien  without  unnecessary  delay,  otherwise  they  may  prejudice 
their  claim  (i). 

The  strict  principle  with  respect  to  costs  (k)  is  that  they 
ought  to  follow  the  sentence  of  the  Court,  but  as  agiunst 
plaintiffs  in  salvage  suits,  this  nile  is  not  stringently  en- 
forced (t).  In  some  cases  where  the  claim  for  salvage  has 
been  rejected,  the  Court  has,  under  special  circumstances, 
allowed  the  costs  of  the  claimants  (m) ;  and  it  is  by  no  means 
uncommon  for  the  Court  to  dismiss  a  salvage  suit,  and  make 


cargo,  and  freigbt,  and  the  owners  of 
ship,  freight,  and  cargo,  for  the  aal- 
Tage  which  may  be  adjudged  to  be  pay- 
able to  the  extent  of  the  aecarity  so 
given  as  aforesaid,  and  may  be  sdjndi> 
cated  upon,  and  enforced  in  the  eame 
manner  as  bonds  provided  for  by  the 
486th  and  the  following  sections  of  the 
Merchant  Shipping  Act,  1854,  in  the 
xiase  of  detention  for  salvage  services 
rendered  by  Queen's  ships,  see  ante,  p. 
107,  n.  (tt) ;  and  upon  such  agree- 
ment being  made,  the  master  or  other 
person  in  charge  shall  make  certain 
statements  required  by  the  act,  and 
the  salvor  shall  transmit  the  agreement 
and  statements  to  the  Coart  in  which 
the  agreement  is  to  be  adjudicated 
upon. 

(/)  See  The  Cargo  ex  (7a2am,  Br.  & 

L.  181. 

(£f)  The  Sahina,  7  Jar.  182.  In  2 
No.  Cb.  18,  what  appears  to  be  the 
same  case  is  reported  under  the  name 
of  The  Selina.     The  learned  reporter  of 


the  case  in  the  Jurist  appears  designedly 
to  have  omitted  some   of   the    dicta, 
which  are  reported   in    ibe  Notes  of 
Cases.     See  The  Edia^   4  W.  &.  91. 

(A)  Sec.  459.  And  see  The  Cor^ 
mandel,  Swa.  208.  The  Funlkr^  Br. 
&  L.  341. 

(t)  The  Royal  Arch,  S^n.  285.  Tkt 
Samuel,  15  Jur.  407  ;  The  Xapid^  S 
Hagg.  419 ;  The  Swan,  1  W.  Bob  72; 
The  Bajasthan,  Swa.  171 ;  and  see  s»- 
jjro,  p.  66,  n.  {q), 

(k)  As  to  costs  where  less  than  SOOi. 
has  been  awarded,  see  svpro,  pL 
114. 

(Q  '*The  main  consideration  vpss 
which  such  indulgence  is  shown,  is  the 
expediency  of  encouraging  the  exertions 
of  salvors  in  the  rescue  and  preserrmtaon 
of  property  embarked  upon  the  seas.** 
The  Piinceee  Alice,  8  W.  Bob.  14S. 
See  The  WiUiam,  5  No.  Ga.  110. 

(w)  The  Ranger,  9  Jur.  119;  The 
Vine,  2  Hagg.  1 ;  The  Francie  emd 
Eliza,  2  Dods.  115. 
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no  order  as  to  costs  (n).  But  unless  there  axe  some  circum- 
stances in  the  case  to  induce  the  Court  to  extend  indulgence 
to  the  plaintiffs  when  they  fail  in  their  suit  they  will  be 
condemned  in  costs  (o).  In  cases  where  the  plaintiffs  succeed 
in  the  suit,  if  they  have  been  guilty  of  any  improper  conduct, 
they  may  be  deprived  of  a  portion  of  the  costs  to  which  they 
would  otherwise  have  been  entitled  (p). 

With  reference  to  the  costs  <>f  proceedings  after  tender,  Costa  of 
the  same  rules  prevail  in  cases  of  salvage  as  in  other  cases,  ^^^  *"*^ 
but  they  are  not  so  rigidly  applied.     If  the  salvoi-s  persist  in  tender. 
an  exorbitant  claim  after  tender  of  a  sum  which  is  clearly 
sufficient,  they  will  be  liable  to  costs  (j),  but  when  a  tender 
IS  refused  in  cases   where   a   doubt   may  reasonably  have 
existed  in  the  minds  of  the  salvors  as  to  whether  the  sum 
tendered  was  or  was  not  equal  to  what  they  were  entitled  to, 
the  Court,  eveu  though  it  may  hold  that  the  tender  was 


(n)  The  Upnor,  2  Hagg.  8 ;  The 
Mvlgrave,  ib.  77 ;  The  Zephyr,  ib, 
48 ;  The  Fwichal  Bapluta,  8  Hagg. 
866  (n) ;  The  ZephyruSy  1  W.  Bob. 
884  ;  The  India,  ib.  406  ;  TheMaHha, 
8wa.  489 ;  The  Hwrricty  1  W.  Rob.  447 ; 
The  Johannee,  30  L.  J.  Ad.  94 ;  The 
lyygden,  1  Na  Ca.  115;  The  LiUle 
Joe,  Lufib.  89. 

(o)    The    Edward  Hawleinty    Lnab. 
515;  The  Lady  Egidia,    Lush.   518; 
The  Nymph,  5  L.  T.  N.  8.  865.     In 
Bome   caBea  where  tbe  suit  bae  been 
dismined,    tbe  Court  instead   of  con- 
demning tbe  plaintiffs  in  full  costs,  has 
ordered  tbem  to  iMty  a  fixed  sum  nomine 
txpennarum.     The  Henrietta,  3  Hagg. 
345  n.     In  the  following    cases,    the 
salvors  baylDg  been  guiltj  of  miscon- 
dact,  were  condemned  in  costs.     The 
Joteph  Harvey,  1  Rob.  806  ;  The  Gia- 
eomo,  8  Hagg,  845 ;  The  Susannah,  ib. 
{n). ;   The   Duke   of  Manchetter,   10 
Jw.  865  ;  The  Lady  Katherina  Bar- 
*«m,  6  L.  T.  N.  8.  693.    Tbe  486th 
MctionofTbe  Merchant  Shipping  Act, 
1854,  provides  that  in  case  any  person 


who  has  originated  proceedings  in  re- 
spect of  a  chum  for  salvage  by  the 
officers  or  crew  of  any  Queen's  ship, 
f&ils  to  proTO  that  the  consent  of  the 
Admiralty  has  been  duly  obtained,  his 
suit  shall  stand  dismissed,  and  he  shall 
pay  all  the  costs  of  such  proceedings. 
See  tupra,  p.  107. 

(p)  In  The  Olasgow  Packet,  2  W. 
Rob.  306,  a  fixed  sum  only  was  awarded 
to  the  salvors  instead  of  full  costs.  In 
The  Glory,  14  Jur.  678,  tbe  court  gave 
the  salvors  two-tbirds  of  their  costs 
only.  But  in  cases  where  tbe  Court 
has  in  consequence  of  the  misconduct  of 
the  salvors  diminished  the  salvage 
award,  it  will  often  forbear  to  throw 
upon  the  salvors  the  additional  penalty 
of  costs,  and  will  even  ordef  their  costs 
to  be  paid.  The  Magdalen,  5  L.  T. 
N.  8.  807. 

{q)  The  Cargo  ex  Honor,  L.  R.  1  Ad. 
92;  The  Batavier,  1  Spk.  458;  The 
Paris,  ib.  289;  The  Black  Boy,  8 
Hagg.  386,  n.  ;  see  The  Hedwig,  1 
Spk.  19. 
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deserving,  the  reward  will  be  equally  apportioned  amongst 
them  {g). 

Where  one  set  of  persons  engage  in  salvage  services,  and 
another  set  of  persons,  or  several  sets  of  persons,  afterwards 
join  them,  the  Court  is  ordinarily  jealous  in  maintaining  the 
rights  of  the  original  salvors,  and  before  awarding  any  portion 
of  the  salvage  to  other  persons  who  interfere  with  them,  it 
will  generally  require  to  be  satisfied  that  the  interference 
was  neccssaiy,  or  at  least  that  it  was  not  without  beneficial 
consequences  to  the  owners  of  the  property  (A).  Persons 
cannot  entitle  themselves  to  reward  by  interfering,  without 
reasonable  cause  (i),  in  a  salvage  service  in  which  others  are 
already  engaged  {k).  But  where  from  the  necessity  of  the 
case,  or  from  other  circumstances,  the  interposition  of  subse- 
quent sal  vol's  is  justifiable  and  proper,  they  wiU  be  entitled 
to  their  due  share  of  the  reward  (l).   It  may  happen  that  the 


CharlotiOf  ib.  861 ;  The  Stoan,  1  W. 
Bob.  68  ;  The  Qiteen  Mab^  3  Hagg. 
242. 

(ff)  The  Marquit  ofHuntly,  8  Hagg. 
249. 

(A)  The  CharloUOy  2  Hagg.  364; 
per  Sir  C.  Robinson.  In  cases  of 
derelict  where  salrora  have  obtained 
possession,  other  persons  who  after- 
wards come  to  render  help  must,  in 
order  to  sustain  their  claim  to  salvage, 
show  clearly,  either  an  adoption  of  their 
services,  or  an  inoompetency  in  the  first 
salvors  to  effect  the  service.  The 
Eugene^  8  Hagg.  160.  See  Thi  Cham- 
ptoUf  Br.  &  L.  69  ;  and  see  aupraf 
p.  124. 

(i)  As  to  when  interposition  is  jus- 
tifiable, see  «tt/>ra,  p.  128.  And  as  to 
the  effect  of  orders  given  by  the  master 
of  the  ship  on  the  claims  of  rival  sal- 
vors ;  see  The  Samuel,  1 5  Jur.  407. 

{k)  "  That  a  party  should  be  by  as 
an  indifferent  spectator,  without  offer- 
ing any  asslstAnce  to  a  vessel  in  distress, 
and  then,  when  others  are  in  the  Tery 
act  of  executing  the  service,  should  be 
permitted  to  come  in  and  say,  '  I  am  a 


salvor  in  this  case,'  is  not  to  be  en- 
dured ;  not  only  does  it  introduce  new 
and  vexatious  dsims  against  the  owners^ 
but  it  may  prevent  those  who  are  justly 
entitled  to  reward  from  reo^ving  an 
adequate  share."  Per  Lord  StoweU, 
The  Maria,  Edw.  177.  '*  I  have  no 
hesitation  in  confirming  the  doctrine 
that  I  have  over  and  over  again  laid 
down,  that  persons  dispoasessing  oii« 
ginal  salvors  without  reasonable  cauae 
shall  receive  no  benefit  finom  the  ser- 
vices ihey  may  afterwards  perform ;  bat 
the  whole  reward  shall  go  to  those  who 
have  been  wrongfully  disposseased. 
Those  who  are  wrong-doers  shall  take 
no  advantage  from  their  own  wrong.** 
Per  Lord  Stowell,  The  BlemieH  BetU^ 
1  nods.  418  ;  and  see  The  Fleece^  8 
W.  Bob.  278.  Where  the  original 
salvors  are  obliged  to  acquiesce  in  thd 
services  being  rendered  by  the  penons 
who  interpose,  being  awed  by  superior 
force,  that  is  not  to  be  considez^  as 
evidence  of  consent.  The  Sugemc,  3 
Hagg.  161. 

(/)  See  the  judgments'in  The  Oemtrml 
Palmer,  2  Hagg.  825  ;  The  Otcnr,  A. 
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second  set  of  salvors  mainly  contribute  to  the  rescue  of  the 
property,  and  then  they  will  be  entitled  to  the  main  share  of 
the  salvage.  And  although  in  such  cases  the  persons  origi- 
nally engaged  in  the  service  will  obtain  a  proportionately 
smaller  share  only,  it  can  seldom  happen  that  they  will  be 
deprived  altogether  of  reward,  or  indeed  of  substantial  re- 
ward. The  assistance  afforded  by  them  may  be  slight,  and 
may  seem  to  have  no  immediate  connection  with  the  services 
afterwards  rendered  by  superior  help,  still  it  is  hardly  ever 
possible  entirely  to  separate  the  first  efforts  from  the  final 
result  (m).    But  where  persons  who  have  endeavoured  unsuc- 


257  ;  The  Album,  8  Hagg.  255  ;  The 
Pidewiek,  16  Jnr.  669. 

(m)  In  the  case  of  The  E.U.,1  Spk. 
63,  men  in  a  life-boat  went  out  at  great 
danger  to  a  ship  which  had  drifted 
broadside  on  to  a  lee  shore.  Some  of 
the  men  in  the  life-boat  went  for  farther 
assistance ;  others  boarded  the  ship, 
and,  assisted  by  the  crew,  succeeded  in 
wearing  the  ship's  head  towards  the 
land,  bnt,  finding  the  ship  quite  un- 
manageable, they  were  at  length  com- 
pelled, along  with  the  master  and  crew, 
to  abandon  her.  The  men  who  had 
gone  for  help  afterwards  joined  the 
others,  and  all  again  set  out  for  the 
ship.  They  disoovered  her  being  towed 
by  a  steamer  which  had  fiillen  in  with 
her,  and  by  the  tteamer  the  ship  was 
brought  safely  into  port.  The  claim  of 
the  steamer  to  salyage  was  not  dis- 
puted, but  the  claim  of  the  life-boat 
men  was,  on  the  ground  that  they  had 
not  rendered  any  effectual  seryioe  to- 
wards the  aaTing  of  the  ship.  Dr. 
Lushington,  however,  upheld  their 
claim.  He  said  : — "No  one  can  tell 
the  predae  effect  of  the  head  of  the 
▼essel  being  put  to  the  N.  by  those  on 
board  the  Ufe-boat.  It  may  have  been 
productive  of  great  benefit ;  or,  on  the 
other  hand,  it  may  not  have  been  in  the 
slightest  degree  instrumental  towards 
the  ultimate  safety  of  the  Tessel'*    In 


the  case  of  The  Oenetsee,  12  Jnr.  401, 
smaoksmen  fell  in  with  a  ship  in  dis- 
tress, and  displayed  great  skill,  perse- 
Teranoe,  and  intrepidity  in  rendering  to 
her  what  help  they  could ;  but  the  ship 
was  ultimately  rescued  from  danger 
mainly  by  the  assistance  of  a  steam-tug 
which  afterwards  came  up.  A  sub- 
stantial share  of  the  salvage  was 
awarded  to  the  smacksmen.  Dr.  Lush- 
ington, in  giving  judgment,  said : — "It 
is  true  that  the  real  essential  serrice  of 
bringing  the  vessel  away  from  the  spot 
she  was  in  was  performed  by  The 
Robert  Bruce  (the  tug),  and  it  is 
equally  troe  that  the  rigging  of  the 
jury-mast  and  the  getting  of  an  anchor 
and  cable  turned  out  to  be  of  no  im- 
portance, inasmuch  as  The  Robert 
Bruce  could  at  once  render  assistance ; 
but  it  is  a  very  different  question,  in 
my  opinion,  where  salvors  have  exerted 
themselves  for  the  preservation  of  a 
ship  and  cargo  at  the  risk  of  their 
lives,  and  that  under  circumstances  in 
which  it  might  be  impossible  to  obtain 
a  steamer,  to  say  that  the  great  merit 
in  this  case  belonged  to  the  steamer. 
.  .  .  I  have  thought  right  to  notice 
this,  in  order  to  encourage  salvors, 
whenever  they  can,  to  resort  as  speedily 
as  possible  to  the  employment  of 
steamers,  because  I  believe  the  lives  of 
the  persons  on  board,  and  the  property, 
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for  appor- 
iiooment. 


cessfuUy  to  save  property  abandon  the  attempt  without  any 
intention  of  renewing  it,  they  will  not  be  entitled  to  share  in 
the  reward  afterwards  earned  by  the  successful  exertions  of 
other  persons  (n).  Where  the  persons  who  first  attempt  to 
render  help  conduct  themselves  so  negligently  and  unskil- 
fully that  they  are  entitled  to  no  reward,  persons  who  after- 
wards successfully  render  independent  assistance  will  be  enti- 
tled to  the  whole  salvage  (o). 

The  persons  interested  may  enter  into  an  agreement 
amongst  themselves  as  to  the  apportionment  of  the  salvage, 
and  under  ordinary  circumstances  they  will  be  bound  by 
their  agreement  (p).     But  it  is  enacted  by  the  Merchant 


are  Cbu:  more  likely  to  be  saved  by  that 
meanB.     If  I  were  to  depriye  salvors  of 
their  reward  beeaase  the  end  of  a  ser- 
▼ioe  was  completed  by  a  steamer,  I 
think  I  should  do  mischief  to  the  real 
interests  of  the  commerce  and  naviga- 
tion of  the  country. "     In  the  case  of 
The  Pickwick,    16  Jnr.   669,  a  ship 
abandoned  at  sea  was  taken  possession 
of  by  the  crew  of  a  schooner,  and  was 
taken  in  tow  by  the  schooner.    A  steam 
vessel  afterwai-ds  came  np  and  towed 
the  ship  into  port.     Under  the  circum- 
stances of  the  case,  the  Court  was  of 
opinion  that  there  was  no  fair  proba- 
bility that  the  ship  could  have  been 
brought  into  port  in  safety  in  due  time 
by  the  schooner,  and  it  was  held  that, 
although  the  schooner  was  entitled  to 
salvage  as  first  salvor,  yet  that  the 
steamer  was  justified  in  taking  the  ship 
in  tow,  and  was  entitled  to  salvage  also. 
In  Th6  Scmtipoi'e,  1  Spk.  231,  a  vessel 
having  got  on  the  rocks  off  Folkestone, 
received    assistance  from   some  small 
boats,  which  were  unable  to  get  her  off. 
A  steamer  afterwards  towed  her  off, 
but  while  the  ship  was  in  tow  of  the 
steamer   the  hawser    broke,   and  she 
drifted  ashore  and   became  a  wreck. 
Fart  of  the  cargo  was  saved.     A  larger 
amount  of  salvage  was  apportioned  to 
the  small  boats  than  to  the  steamer. 


In  The  MagddUn,  81  L.  J.  Ad.  22,  a 
ship  abandoned  by  its  master  and  crew 
was  found  at  sea  by  salvors,  who  at- 
tempted to  bring  the  ship  into  port, 
and  towed  her  some  distance,  but  were 
unable  at  that  time  to  get  her  into 
port;  they  continued  their  efforts  at 
considerable  expense,  though  with  little 
avail,  until  a  second  set  of  salvors  came 
up  and  dispossessed  them,  and  towed 
the  ship  into  port.  The  Court  awarded 
about  two-thirds  of  the  entire  salvage 
to  the  first  set  of  salvors.  See  The 
Jonge  Baatiaan^  5  Rob.  823 ;  The 
Oeneeaee,  12  Jur.  401. 

(n)  The  Indioy  1  W.  Sob.  406.  See 
the  judgment  in  The  Sir  Ralph  A  her- 
erombie,  L.  E.  1  P.  C.  460. 

(o)  Tlie  NeptvM,  1  W.  Bob.  297. 

(p)  See  The  Scindia,  L.  B.  1  Ad. 
241.  In  the  Instructions  issued  by  the 
Board  of  Trade,  1865,  art  97  (6),  the 
following  directions  are  given  to  re- 
ceivers : — **  With  regard  to  the  smacks- 
men,  boatmen,  and  fishermen,  it  will 
generally  be  found  that  there  is  a  scale 
of  distribution  recognised  and  agreed 
upon  amongst  them  ;  the  smack  or  boat 
haB  a  certain  number  of  shares,  and 
the  remainder  belong  to  the  master 
and  crew,  in  certain  agreed  proportions. 
Where  such  a  scale  exists  it  should  be 
strictly  adhered  to  in  making  an  appor- 
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Shipping  Act,  1854,  that  every  stipulation  by  which  any 
seaman  consents  to  abandon  any  right  he  may  have  in  the 
nature  of  salvage  shall  be  wholly  inoperative  (q).  However, 
by  the  Merchant  Shipping  Act  Amendment  Act,  1862,  it  is 
declared  that  the  last-mentioned  enactment  shall  not  apply 
to  the  case  of  any  stipulation  made  by  the  seamen  belonging 
to  any  ship,  which  according  to  the  terms  of  an  agreement 
is  to  be  employed  on  salvage  service,  with  respect  to  the 
remuneration  to  be  paid  to  them  for  salvage  services  ren- 
dered by  such  ship  to  any  other  ship  (r). 

By  the  Admiralty  Court  Act,  1861,  section  4,  jurisdiction  Jnnsdic- 
is  conferred  upon  the  Court  to  decide  all  questions  as  to  the  *i^'*.<»'*" 
title  to  or  ownership  of  any  ship  or  vessel,  or  the  proceeds  collateral 
thereof  remaming  in  the  registry  arising  in  any  cause  ot  ^ 
salvage. 

Salvage  confers  a  maritime  lien  (s).   Where  the  ship,  cargo. 


tionment  of  salvage,  nnleBS  any  one  or 
more  of  the  men  have  shown  great  skill 
and  enterprise,  or  incurred  greater  rUk, 
than  the  others,  when  an  exception  may 
sometimes  be  made  in  their  fayonr.** 
Some  oheerrations  which  fell  from  the 
Conrt  in  the  case  of  The  EncharUreMf 
Lush.  08,  seem  to  fikvoor  the  propo- 
sition that  the  Court  will  not  enforce  an 
agreement  for  apportionment  where  the 
terms  of  the  agreement  appear  to  be 
inequitable.  But  all  that  was  actually 
decided  in  that  case  was,  that  the  evi- 
dence adduced  in  support  of  the  alleged 
agreement  was  insufficient.  See  The 
Graee$j  2  W.  Bob.  294.  It  is  sub- 
mitted tbat  the  true  principle  is^  that 
an  agreement  for  apportionment  is  bind- 
ing in  all  eacee  where  it  ha«  been  £urly 
entered  into  by  persons  who  stand  in  a 
position  independent  of  one  another. 
In  the  ease  of  seamen  it  is  different ; 
they  are  not  always  competent  to  up- 
hold their  rights  as  against  the  demands 
of  the  master  and  owners,  and  it  is  the 
policy  of  the  Legislature  to  grant  them 
special  protection.     The  Court  will  he 


reluctant  to  allow  a  salvor  to  be  barred 
of  his  proper-  remuneration  simply  be- 
cause, in  ignorance,  he  has  been  induced 
to  give  a  receipt  in  full  of  all  demands. 
Such  receipts  are  snspidous,  and  the 
inclination  of  the  Court  is  against  them. . 
The  SUver  BullUm,  2  Spk.  71. 

iq)  S.  182  ;  and  see  s.  233.  See 
also  The  Louisa,  2  W.  Bob.  22  ;  The 
Baltimore,  2  Dods.  137 ;  The  Beulah, 
2  No.  Ga.  64 ;  The  Mary  Anne,  11 
L.  T.  N.  8.  85. 

(r)  S.  18.  The  agreement  need  not 
be  in  writing,  but  the  Court  will  re- 
quire conclusiye  evidence  of  the  agree- 
ment»  especially  in  cases  where  it  is 
set  up  to  defeat  what  appears  to  be  a 
just  and  reasonable  chum.  The  Pride 
of  Canada,  Br.  k  L.  208.  See  The 
Beulah,  ubi  eupra. 

(«)  Where  a  person  acting  as  the 
agent  of  the  aaWors  has  advanced  money 
to  them  in  anticipation  of  salvage, 
the  Court  will  not  allow  him  to  en- 
force his  claim  for  reimbursement 
against  the  property  in  the  hands  of 
the  Court.      The  Louisa^  3  W.  Bob. 


^rm:5  or  Tm:  coxtrt. 

.  -  -   -^o.  —  "r-L    r  TTti-f  r^  the  lives  (f)  of  persons 

_:   -     --.--:-:    :i't   '•r*T^   s^ve-L  the  lien  extends  "to 

.._'_       i^  ^   r-- _ -"        -   •r-ii'L  ot    which   is  liable     tx> 

--.-    ^..  -.0-    -I-  T«r  ^•■~    a   to  its  value.      The 

-.^  _      .    -_-    _'    i_-:  .--  •  •  tJLie  trie  value  of  the  sliip, 

^^    '^rj;      -^  ^    i.-^--^  ^--i-a^  Ar-  .  '.mt  of  the  remunera- 

;   -.  -  ^  .      ■    --*  :  3  -."-^  "-'^'^  "^'^"^  pi^>portion  (-r). 

=«      \xc    -a-*^        ^'•^    i':i4  ;   rw  Jfaria  Joae,  14  Jnr. 
i.^    w.--^   ft       >.:~  1   rV-  /*«■««,  8«m.  115. 
r  =   ^^u.  '-ifc^  .2-    -^  I  »aa  »:4  Avmrc^  ezeepAing  in 

^^  s>rer  or  bvllion,    ihMt 
'^  -a.  ka«  ever  been  taken,  or 
.--«^    1    •  ^~.    V  .*££-  aer>        '£«.*.:   -amrbeis    ^ve    Veen    permitted  to 
-H*       T     MS-  *    ^-ii.  *s        vx   'iz.j^  i*»  nanljei  vere  of  greater 
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»    •«=-«2^  •>«.*'     z.-e      *  .aa.        40.::   sb:ii_^  '>aar  the  Ilmii  borthen,  or 
<■    t    >»  .-*^  :t-«-  "-•.   -B_.«l    Ik  &        — •*»     "■!■■  ^        S«rh   n    distlnctioa,    if 

i.    -^^-^  '  r-       -     «  1.  .-1  'jo^L  -k:  a:2^2kse  "  ^  r^*^^**.  ttnd  to  qaes- 

.->    -sa     .-■^.    :*r>%.    ^;_  ^  ..^  •■  a»  ir  c>«s  x^xcr,  vhieh  it  would  be 

1     .■=•--   ^-    -  -a^   TT    a  ci^^rr.-  T^7    '  •^— '•»  f?r  the  Goiurt  to 

1— .*r   »    «^   -^^     »  r.-*«t  fc.    ;=<-''       Fir    Dr.    Lnshington,    7%e 

-.      -^r^.-»-.a  l^mf^lW     ioK   319.     See   Tke 

i-  -  *       -^--..:- ».   .--         ^--'^*.  i   5j4S.  1--3^     TluJomge  Baa- 

^     .    i      *-ir    -2 ^-    ^  L.C        -yuixw    5    xJi     Si*.     The  diip  and 

^   ;<«..«..   .--r    -<h_       >  's.t«;  ^*-^cf  .  iff.^shereia  be  nadeluible 

.-    «.s-       •    '■—  -  .t-^  t;.^   it-  -^  r   "Si«   i^-pmjpp  dne  fro*  *he  other. 

-  ^     ^.-».       J.  -?    ;.-:r  «,.a*  r,x   7vi-p*e»,  W.   &  L  159.     As  the 

^    «  i    £.**    «i^<?  ^-^at--  ac^    ^asanllT  xvfKscBti  the  fireigbt^ 

~  *-*'^     .  *-.     '^-i*.    ^    »  X    »      i^'aai.  aea^^aaert,  ia  CMM  where 

-  *>    ■    ^    •'"-  .'"^   «.    s.  ^^<^>  «.^  **2t:.T^  '2^  ^'  Lsscvse  ^ctvcei  the ovBen 

^  -      "    *         »-  It    -SI*   «L ;?   ani  the  owaen  of  the 

•     • '     ^     »    '.^    '^  ^  ac7>    «»  %>    tke  aajut  of  ^^H^^ 

*     -     -  -    "^v.  J*    ill-  ».  i-^^  -ju  =«^te  ai  nrfoded  in  the 

,  s*    ^  ^^7    ^.:^  *  1.  -A   ^        -^-o;  .-c  .oa  arr^  iW  lOt  «■  a  eepe- 

"**•■-'*    -«*■' T-w  "     ^^.-.  -no.' ami  cs^aet  nea.  fttiUithecMB 

.—  '        -*     »    -.-m.u.--    -         K    r«  i"*f-,  S  V.  W^  2Si  where 

.  .    ..».     X-     *^:»  ^   ..5    ^         f.M  trnatfc*r»:aerftfce€M?oi»am 

^.    ^>  .  *    ^    «a^«««.   a    — .-*-  T*^~        .3,^  ;,  i^BBL  AMROtofthefreigli^ 
-  *  *■*-      -••*£«     s.-*     *i.  ^w^  jt     ~ a>«  T-j-i*  aid :  **Thc  niBi  ^ 

***  "    *^"   '****'     *■'*     -    -•«'    i»s  a       HI   II  iMHi     i-TT—    Itiekwtbit 
•    •     --        ;^    »    ^-^     %  w«k    iK        n     II  I  LtiiMf  rr  ^^^  mreepfa'tied 
^-     ^     "^       *  -..ii..-*.        ^    a^xnjt    ^«  «ki?»    ctrj^  W'* 
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For  the  purposes  of  salvage  the  property  saved  is  to  be 
estimated  at  its  value  at  the  port  where  the  services  termi- 
nate.    Thus,  in  a  case  (y)  where  a  derelict  ship  was  towed 
by  salvors  into  Lisbon  harbour,  and  her  cargo  was  afterwards 
transhipped  to  London,  where  it  was  of  more  value  than  at 
Lisbon,  and  a  suit  for  salvage  was  instituted  in  the  Court  of 
Admiralty  against  the  cargo,  it  was  held  that  the  salvors 
were  entitled  to  salvage  only  on  the  value  of  the  cargo  at 
Lisbon.     When  the  services   terminate  at  an  intermediate  Method   cf 
port  the  Court  will,  for  the  purposes  of  estimating  the  salvage  J^e  vaiue^ 
reward,  treat  the  freight  as  divisible,  and  reckon  the  freight  of  the  pro- 
as though  pro-rata  freight  were  payable  at  the  intermediate  ^  ^* 
port  {z).     In  order  to  ascertain  the  net  value  of  the  property 


freight ;  and  as  far  as  the  owners  of  the 
cargo  are  ooncemed,  it  can,  it  ap- 
pears to  me^  make  no  difference  to 
them  whether  the  salvage  is  taken  from 
the  freight  itself  or  from  the  cargo,  as 
it  is  sold,  which  inclades  of  course  the 
▼aloe  of  the  freight."  In  The  Char- 
lotte Wylie^  5  No.  Ca.  6,  where  a  similar 
question  was  raised.  Dr.  Lnshington 
said  :  **In  all  cases  of  salvage,  those 
who  oondact  the  service  are.  entitled  to 
have  the  valoe  of  the  whole  property 
stated,  that  is  ship,  fi:eight^  and  cargo, 
and  where  the  freight  is  included  in 
the  cargo,  they  have  it  de  ffidOy 
though  not  in  the  same  manner  as 
where  the  freight  is  considered  as  a 
separate  and  distinct  item.  •  .  . 
With  regard  to  freight,  if  it  he  deducted 
from  the  value  of  the  cargo,  it  must  be 
taken  afterwards  as  a  separate  item, 
on  which  the  Court  is  to  decree  sal- 
vage, and  as  no  dispute  is  raised 
between  the  owners  of  the  ship  and  the 
owners  of  the  cargo,  this  item  cannot  be 
allowed."  Stfe  Brigge  v.  The  Mtr- 
ehuia  Traderi  Aaeoeiation,  13  Q.  B. 
167. 

(y)  The  Oeorge  Dean,  Swa.  290; 
and  see  The  Stella,  L.  B.,  1  Ad. 
840. 


{z)  In  the  case  of  The  Norma,  Lush. 
124,  a  ship  bound  from  Honduras  to 
Bngland  was  disabled  on  the  voyage, 
and  towed  into  Bermuda  by  salvors. 
There  expenses,  nearly  equal  to  the 
whole  freight,  were  iucurred  in  refit- 
ting the  ship,  the  voyage  home  was 
afterwards  completed  and  the  cargo 
delivered.  The  Court  allowed  salvage 
upon  one-half  of  the  total  gross  freight. 
In  the  course  of  the  judgment  in  that 
case,  Dr.  Lushington  said;  *'Now  it 
is  certainly  quite  true  that  at  Ber- 
muda, as  between  the  owner  of  the  ship 
and  the  shipper  of  goods,  no  freight 
was  earned.  But  I  do  not  think  that 
this  is  at  all  conclusive  against  the 
salvors.  It  is  quite  necessary,  as  the 
Queen's  advocate  has  observed,  in 
order  to  hold  persons  to  the^'r  engage- 
ments, to  require,  where  a  contract  is 
entire  in  its  nature,  entire  perform- 
ance as  a  condition  precedent  to  any 
right  of  payment ;  the  contract  of 
freight  is  emphatically  a  contract  of 
this  kind,  and  freight,  therefore,  is 
not  properly  earned  (except  under  cir- 
cumstances implying  a  new  contract) 
until  the  cargo  is  delivered  at  the  port 
of  destination.  But  in  salvage  we 
have  to   decide  on    purely   equitable 
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and  freight  have  been  saved,  or  where  the  lives  (t)  of  persons 
belonging  to  the  ship  have  been  saved,  the  lien  extends  to 
the  ship,  cargo,  and  freight  (u),  each  of  which  is  liable  to 
contribute  to  the  salvage  in  proportion  to  its  value.  The 
ordinary  usage  of  the  Court  is  to  take  the  value  of  the  ship, 
subject  to  a  freiorht,  and  carsfo,  and  assess  the  amount  of  the  remunera- 

maritime        . 

lien.  tion  upon  the  whole,  each  paying  its  due  proportion  (ic). 


The  pro- 
perty 
salved  is 


\ 


100.  The  Merchant  Shipping  Act, 
1854,  8.  446,  provides  that  where  a 
ship  cr  boat  is  stranded,  or  in  distress, 
all  persons  may,  for  the  purpose  of  ren- 
dering assistance  to  her,  or  saving  the 
lives  of  persons  on  board,  or  her  cargo, 
or  apparel,  pass  over  lands  without 
being  subject  to  interruption  by  the 
owner  or  occupier,  and  that  all  damage 
that  may  be  sustained  by  the  owner 
or  occupier  in  consequence,  shall  be  a 
charge  on  the  ship,  boat,  cargo,  or 
articles,  in  respect  of,  or  by  which 
such  damage  was  occasioned,  and  shall 
in  default  of  payment  be  recoverable  in 
the  same  manner  as  salvage  is  made 
recoverable,  and  the  amount  payable  in 
respect  thereof^  if  disputed,  shall  be  de- 
termined in  the  same  manner  as  the 
amount  of  salvage  is  in  the  case  of  dis- 
pute directed  to  be  determined.  S. 
457  of  the  same  Act  provides  that  the 
receiver  of  wreck  shall  have  the  same 
lien,  and  be  entitled  to  the  same  reme- 
dies for  his  expenses  and  fees  as  a 
salvor  has,  or  is  entitled  to,  in  respect 
of  salvage  due  to  him. 

(0  The  FmUier,  Br.  &  L.  341. 

{u)  **  In  proportion  to  the  value  the 
freight  must  pay  for  any  sum  which  I 
may  adjudicate  to  the  salvors."  Per 
Dr.  Lushington.  The  Westminster^  1 
W.  Bob.  233.  It  is  of  course  of  im- 
portance that  the  value  of  the  whole 
property  should  be  stated  in  order  that 
the  Court  may  apportion  the  salvage. 
Where  only  part  of  the  property  liable 
is  proceeded  against,  the  Court  has  a 
difficulty  in  deciding  to  what  extent  it 
is  liable.    See  The  Mary   Pleasants^ 


Swa.  224 ;  The  Maria  Jane,  14  Jar. 
857  ;  The  Peace,  Swa.  115. 

{x)  "  I  am  not  aware,  excepting  in 
the  instance  of  silver  or  bullion,  that 
any  distinction  has  ever  been  taken,  or 
that  parties  have  been  permitted  to 
aver,  that  the  services  were  of  greater 
importance  to  the  ship  than  they  were 
to  the  cargo,  and  therefore  that  the 
ship  should  bear  the  lesser  burthen,  or 
viee  versd.  Such  a  distinctioo,  if 
acknowledged,  would  in  many  cases 
lead  to  intricate  litigation,  and  to  ques- 
tions  of  great  nicety,  which  it  would  be 
exceedingly  difficult  for  the  Court  to 
adjust."  Per  Dr.  Lushington,  T%e 
Emma,  2  W.  Rob.  319.  See  The 
Vesta,  2  Hagg.  193.  TheJonge  Bos- 
tiaan,  5  Rob.  324.  The  ship  and 
cargo  must  each  pay  its  own  share  of 
the  salvage  ;  neither  can  be  made  liable 
for  the  salvage  due  from  the  other. 
The  Pyrenee,  Br.  &  L  189.  As  the 
cargo  generally  represents  the  freight, 
it  is  often  convenient^  in  cases  where 
there  is  no  dispute  between  the  ownen 
of  the  ship  and  the  owners  of  the 
cargo  as  to  the  amount  of  freight, 
to  treat  the  freight  as  included  in  the 
value  of  the  cargo,  and  not  as  a  sepa- 
rate and  distinct  item.  Thus  in  the  case 
of  The  Fleece,  3  W.  Rob.  282,  where 
the  owners  of  the  cargo  claimed  to  de- 
duet  from  the  value  of  the  cargo  a  sum 
paid  by  them  on  account  of  the  freight^ 
Dr.  Lushington  said:  "The  sum,  I 
am  of  opinion,  cannot  be  deducted  in 
the  present  instance.  It  is  clear  that 
salvors  generally  speaking  are  entitled 
to    salvage    upon    ship,     cargo,    and 
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For  the  purposes  of  salvage  the  property  saved  is  to  be 
estimated  at  its  value  at  the  port  where  the  services  termi- 
nate.    Thus,  in  a  case  (y)  where  a  derelict  ship  was  towed 
by  salvors  into  Lisbon  harbour,  and  her  cargo  was  afterwaitis 
transhipped  to  London,  where  it  was  of  more  value  than  at 
Lisbon,  and  a  suit  for  salvage  was  instituted  in  the  Court  of 
Admiralty  against  the  cargo,  it  was  held  that  the  salvors 
were  entitled  to  salvage  only  on  the  value  of  the  cargo  at 
Lisbon.     When  the  semces  terminate  at  an  intermediate  Method   of 
port  the  Court  will,  for  the  purposes  of  estimating  the  salvage  Ji^™**^"^ 
reward,  treat  the  freight  as  divisible,  and  reckon  the  freight  of  the  pro- 
as though  prorata  freight  were  payable  at  the  intermediate  ^  ^* 
port  (0).     In  order  to  ascertain  the  net  value  of  the  property 


freight ;  and  as  far  as  the  owners  of  the 
cargo  are  concerned,  it  can,  it  ap- 
pears to  me,  make  no  difference  to 
them  whether  the  salvage  is  taken  from 
the  freight  itself  or  from  the  cargo,  as 
it  is  sold,  which  inclades  of  course  the 
▼alue  of  the  freight.**  In  The  Char- 
loUe  Wylie,  5  No.  Oa.  6,  where  a  similar 
qoestion  was  raised,  Dr.  Lnshington 
said  :  '*In  all  cases  of  salvage,  those 
who  condnct  the  serrioe  are.  entitled  to 
have  the  value  of  the  whole  property 
stated,  that  b  ship,  freight,  and  cargo, 
and  where  the  freight  is  inclnded  in 
the  cargo,  they  have  it  de  factOf 
though  not  in  the  same  manner  as 
where  the  freight  is  considered  as  a 
separate  and  distinct  item.  •  .  . 
With  regard  to  freight,  if  it  he  deducted 
from  the  value  of  the  cargo,  it  must  he 
taken  afterwards  as  a  separate  item, 
on  which  the  Court  is  to  decree  sal- 
Tsge,  and  as  no  dispute  is  raised 
between  the  owners  of  the  ship  and  the 
owners  of  the  cargo^  this  item  cannot  he 
allowed."  S^e  Briggt  v.  Tht  Mer- 
chant Traderi  Ateoeiaivm,  13  Q.  B. 
1(J7. 

(y)  The  George  Dean,  Swa.  290; 
and  we  The  Stella,  L.  R.,  1  Ad. 
S40. 


(2)  In  the  case  of  The  Norma,  Lush. 
124,  a  ship  bound  from  Honduras  to 
England  was  disabled  on  the  voyage, 
and  towed  into  Bermuda  by  salvors. 
There  expenses,  nearly  equal  to  the 
whole  freight,  were  incurred  in  refit- 
ting the  ship,  the  voyage  home  was 
afterwards  completed  and  the  cargo 
delivered.  The  Court  allowed  salvage 
upon  one-half  of  the  total  gross  freight. 
In  the  course  of  the  judgment  in  that 
case,  Dr.  Lnshington  said  ;  **  Now  it 
is  certainly  quite  true  that  at  Ber- 
muda, as  between  the  owner  of  the  ship 
and  the  shipper  of  goods,  no  freight 
was  earned.  But  I  do  not  think  that 
this  is  at  all  conclusive  against  the 
salvors.  It  is  quite  necessary,  as  the 
Queen's  advocate  has  observed,  in 
order  to  hold  persons  to  their  engage- 
ments, to  require,  where  a  contract  is 
entire  in  its  nature,  entire  perform- 
ance as  a  condition  precedent  to  any 
right  of  payment ;  the  contract  of 
freight  is  emphatically  a  contract  of 
this  kind,  and  freight,  therefore,  is 
not  properly  earned  (except  under  cir- 
cumstances implying  a  new  contract) 
until  the  cargo  is  delivered  at  the  port 
of  destination.  But  in  salvage  we 
have  to   decide  on    purely   equitable 
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all  necessary  expenses  incuiTed  in  its  sale,  and  the  usual 
customary  allowances  in  respect  of  cargo  and  freight  must  be 
deducted  from  the  gross  value  (a).  Insurance  does  not  form 
a  proper  subject  of  deduction  (6). 
Right  to  It  seems  that  under  some  circumstances  salvors  have  a 
Bession^'  right  to  retain  possession  of  the  property  saved  (c)  ;  but  it  is 
^^P'^  seldom  prudent  for  salvors  to  enforce  a  possessory  lien,  be- 
cause if  they  rely  upon  this  remedy  they  do  so  at  their  own 


perty 
eaUetl. 


principles,  and  the  question  bere  is  not 
80  mnch  what  freight  was  earned  at 
Bermada,  but  what  services  in  respect 
of  the  contract  for  freight  the  salvors 
had  then  rendered.  Judging  by  this 
test,  the  salvors  are  entitled  to  salvage 
upoD  a  considerable  part  of  the  total 
freight,  for  it  is  dear  that  a  large  por- 
tion of  the  voyage  had  been  performed 
before  the  salvage  services,  and  that 
the  entire  benefit  of  so  much  was  pre- 
served to  the  shipowners  by  the  salvors, 
not  indeed  absolutely,  for  expenses 
had  to  be  incnrred,  and  the  perils 
of  the  voyage  from  Bermuda  home 
has  yet  to  be  undergone,  but  preserved 
from  immediate  and  total  loss.  I  do 
not  think  it  necessary  to  enter  into  de- 
tailed calculation  upon  this  question  of 
the  value  of  the  salvor's  services  to 
freight,  how  £ar  the  Bermuda  ex- 
penses are  to  be  taken  into  account, 
what  items  are  proper  items  of  deduc- 
tion, and  so  on  :  my  judgment  must 
after  all  be  a  rustieum  judi4:ium" 

(a)  **  Some  of  the  items  objected  to 
are  necessary  expenses;  the  cargo 
could  not  be  sold  without  them,  and  I 
must  allow  them  unless  it  is  contrary 
to  the  rules  of  trade.  With  regard  to 
the  U.  5«.  for  primage,  thit  is  a  gra- 
tuity, and  is  not  to  be  a  deduction. 
With  regard  to  the  discount,  amount- 
ing to  542.  169.  3<£.,  I  take  it  that 
originally  the  party  would  have  been 
entitled  to  a  larger  sum  at  a  distant 
period,  and  that  for  his  own  conve- 
nience he  obtained  prompt  payment  by 
allowing  a  discount.     But  it  is  sworn 


that  the  several  charges,  including 
this  discount,  are  the  usual  accus- 
tomed charges,  and  I  cannot  therefore 
refuse  to  allow  that  and  the  other  de- 
ductions except  the  gratuity.'*  Per 
Dr.  Lnshington,  The  Peace,  Swa.  llrS. 
In  The  Hebe,  7  No.  Ca.  Supp.  3,  the 
expenses  incurred  by  the  marshal  in 
unshipping  and  storing  the  cargo  saved, 
were  ordered  to  be  deducted.  In  The 
Samttel,  15  Jur.  407,  the  Court,  under 
the  circumstances  of  the  case,  ordered  the 
expense  of  making  a  valuation  of  the 
property  to  be  paid  for  by  the  owoera. 
See  The  Paul,  L.  R.  1  Ad.  57. 

{b)  The  Fleece,  3  W.  Rob.  282. 

(c)  Hartfort  v.  Jonet,  1  Lord  Ray- 
mond, 393  ;  and  see  Brigg$  v.  The 
Merchant  Tradtri  Aesociation,  13 
Q.  B.  167.  "In  the  case  of  dereUet 
the  salvor  who  gets  possession  may  have 
a  right  to  keep  exclusive  possession, 
and,  if  he  can,  to  carry  the  vessel  into 
port ;  but  unless  the  vessel  has  been  ut- 
terly abandoned,  and  is  according  to  the 
legal  meaning  of  the  word  derelict,  the 
occupying  salvor  is  bound  to  snbmit  to 
the  orders  of  the  master,  when  the 
master  appears  and  claims  his  autho- 
rity.** Per  Dr.  Lnshington,  The 
Champion,  Br.  k  L.  71.  See  The 
OerlrudeySOL.  J.  Ad.  131.  The  Os- 
bom,  1  Spk.  165,  and  see  eupra,  p. 
128.  The  actual  salvors  have,  it 
seems,  a  right  to  retain  the  costodj  of 
the  property  until  distribation  as 
against  persons  claimbg  as  eonstme- 
tive  salvors  only.  l%e 
Helena,  30  L.  J.  N.  S.  140. 
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risk,  and  if  they  act  improperly  thay  may  forfeit  aU  claim  to 
reward  The  maritime  lien  of  salvors  which  exists  Z^ 
mdependently  of  possession,  ordinarily  affords  the  best  secu- 
nty  for  the  payment  of  their  claim  (d).  In  order  to  afford  to 
salvors  the  opportunity  of  proceeding  to  enforce  their  rights 
m  a  regular  manner,  power  is  conferred  by  the  468th  section 
of  the  Merchant  Shippmg  Act,  1854,  upon  the  receiver  of 
wreck,  whenever  any  salvage  is  due  to  any  person  under  the 
act,  to  detam  the  property  salved  until  process  has  been 
issued  by  some  competent  court  for  its  detention  {e\ 
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{d)  **It  is  an  Ol-foanded  and  abaord 
notion,  that  anless  salvora  stick  by  the 
ship,  they  forfeit  or  at  least   impair 
their  title  to  reinnneration.     It  is  very 
desirable  that  saWors  generally  should 
know  that  in  order  to  maintain  their 
rights,    it  is  perfectly    unnecessary  to 
remain  on  board  the  Yesael  which  may 
have  received  their  assistance."    Per 
Lord  Stowell.  The  EUanora  CharloUe,  1 
Hagg.  156.     See  The  Lady  Worsley, 
2  8pk.  266.     It  has  been  held  in  the 
Ainerican   Coorts  that  the  rights  ac- 
quired by  the  salvors  are  in  their  na- 
ture only  in  rem,  and  that  they  have 
no  absolute  claim  in  personam  against 
the  owners,  if   the  owners  choose  to 
abandon  the  goods.      But  that  if  the 
property  is  delivered  by  the  salvora  to 
the  owners  and  accepted  by  them  be- 
fore a  compensation   for  saving  it   is 
made,  the  salvors  may  sue  tn;)«r«ona»i 
for  the  salvage.     The  Emblem,  Davies, 
81.     Bat  in  this   country  salvage  is 
made  payable  by  the  express  provisions 
of  the  Merchant  Shipping  Act,  1864, 
■•  i5S,  and  proceedings  in  personam, 
although  seldom    resorted  to,  may  be 
instituted  in  the  Admiralty  Courts,  for 
the  recovery    of  salvage.     The  Hope, 
8  Rob.  216.      The  Meg  MerHUe,  8 
Hagg.  846.     See  The  Rapid,  ib.  422 
But   see  The  Chieftain,    4    No.    Ca. 
469. 

(f)  By  the  same  section  it  is  provided 


that  it  shall  be  hiwful  for  the  receiver  if 
at  any  time  before  the  issue  of  process 
security  is  given  to  his  satisfaction,  for 
the  amount  of  salvage  due,  to  release 
the  property    from    his    custody ;    in 
cases  where  the  claim  for  salvage  ex- 
ceeds 200i,  it  shall  be  Uwful  in  Eng- 
land  for  the  High  Court  of  Admiralty 
to  determine  any   question  that  may 
arise  concerning  the  security ;  and  in 
all  cases  where  the  security  is  given 
for  an  amount   exceeding  200/.,   the 
salvor  or  the  owner  may  institute  pro- 
ceedings in  the  High  Court  of  Admi- 
ralty,  and  the  Court  may  enforce  pay- 
ment   of  the  security,   in    the   same 
manner   as   if    bail  had    been  given. 
By  the  469th  section,  power  is  given  to 
the  receiver  to  sell  the  property  saved 
m  case  of  non-payment.      The   497th 
section  provides  that  whenever  services 
for  which  salvage  is  claimed  are  rendered 
either  by  the  commander  or  crew  of  any 
Queen's  ship  or  of  any  other  ship,  and 
the  salvor  voluntarily  agrees  to  abandon 
his  lien  upon  the  ship,  cargo,  and  pro- 
perty, alleged  to  be  saved,    upon  the 
master  or  other  person  in  charge  there- 
of entering  into  a  written  agreement 
attested  by  two  witnesses,  to  abide  the 
decision  of  the  Court  of  Admiralty,  or 
of  any     Vice-Admiralty    Courts    and 
thereby  giving  security  to  such  amount 
as  may  be  agreed  on  by  the  parties, 
snch  agreement  shall   bind   the  ship, 
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Priority  of 
lien. 


Costs. 


The  lien  for  salvage  ranks  before  any  other  lien  which 
attached  previously  to  the  services  being  rendered,  because 
the  salvors  by  saving  the  property  have  contributed  to  the 
benefit  of  all  persons  interested  in  it  (/).  Thus  salvage  takes 
priority  of  wages  due  at  the  time  the  ship  was  salved^  but  it 
may  be  diflferent  in  the  case  of  wages  earned  afterwards  (g). 
By  the  Merchant  Shipping  Act,  1854,  salvage  in  respect  of 
the  preservation  of  life  is  made  payable  in  priority  to  all 
other  claims  for  salvage  (A).  Salvors  should  enforce  their 
lien  without  unnecessary  delay,  otherwise  they  may  prejudice 
their  claim  (t). 

The  strict  principle  with  respect  to  costs  (k)  is  that  they 
ought  to  follow  the  sentence  of  the  Court,  but  as  against 
plaintiffs  in  salvage  suits,  this  rule  is  not  stringently  en- 
forced (Q.  In  some  cases  where  the  claim  for  salvage  has 
been  rejected,  the  Court  has,  under  special  circumstances, 
allowed  the  costs  of  the  claimants  (m) ;  and  it  is  by  no  means 
uncommon  for  the  Court  to  dismiss  a  salvage  suit,  and  make 


cargO)  and  freight,  and  the  owners  of 
ship,  freight)  and  cargo,  for  the  sal- 
vage which  may  be  adjudged  to  be  pay- 
able to  the  extent  of  the  security  so 
given  as  aforesaid,  and  may  be  sdjudi- 
cated  upon,  and  enforced  in  the  same 
manner  as  bonds  provided  for  by  the 
486th  and  the  following  sections  of  the 
Merchant  Shipping  Act,  1854,  in  the 
t»se  of  detention  for  salvage  services 
rendered  by  Queen's  ships,  see  ante,  p. 
107,  n.  (tt) ;  and  upon  such  agree- 
ment being  made,  the  master  or  other 
person  in  charge  shall  make  certain 
statements  required  by  the  act,  and 
the  salvor  shall  transmit  the  agreement 
and  statements  to  the  Court  in  which 
the   agreement  is  to    be  adjudicated 

upon. 
(/)  See  Tke  Cargo  ex  Oalam,  Br.  & 

L.  181. 

(ff)  The  Sahina,  7  Jur.  182.  In  2 
No.  Oa.  18,  what  appears  to  be  the 
same  case  is  reported  under  the  name 
of  Tke  Selina,     The  learned  reporter  of 


the  case  in  the  Jurist  appears  designedly 
to  have  omitted  some   of  the    dicta, 
which  are  reported   in    the  Notes  of 
Cases.     See  The  Edia,   4  W.  R.  91. 

(A)  Sec.  459.  And  see  Th€  Coro- 
mandel,  Swa.  208.  Tke  /Wt2t€r,  Br. 
&  L.  341. 

(i)  The  Royal  Arch,  Swt^  285.  The 
Samuel,  15  Jur.  407 ;  The  Hapid^  S 
Hagg.  419  ;  The  Swan,  1  W.  Rob.  72 ; 
TheRajas^any  Swa.  171 ;  and  aee  s»- 
pra,  p.  66,  n.  (q), 

{k)  As  to  costs  where  less  than  2002. 
has  been  awarded,  see  sapro^  p. 
114. 

{I)  ''The  main  consideration  vpoa 
which  such  indulgence  is  shown,  is  tits 
expediency  of  encouraging  the  exertions 
of  salvors  in  the  rescue  and  preaerratioB 
of  property  embarked  upon  the  aeaa^** 
ITie  Piincete  Alice,  3  W.  Rob,  148L 
See  The  WiUiam,  5  No.  Ca.  110. 

(m)  The  Ranger,  9  Jur.  119;  The 
Vine,  2  Hagg.  1 ;  The  Fronde  amd 
Eliza,  2Dods.  115. 
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no  order  as  to  costs  (n).  But  unless  there  are  some  circum- 
stances in  the  case  to  induce  the  Court  to  extend  indulgence 
to  the  plaintiffs  when  they  fail  in  their  suit  they  will  be 
condemned  in  costs  (o).  In  cases  where  the  plaintiffs  succeed 
in  the  suit,  if  they  have  been  guilty  of  any  improper  conduct, 
they  may  be  deprived  of  a  portion  of  the  costs  to  which  they 
would  otherwise  have  been  entitled  (p). 

With  reference  to  the  costs  f)f  proceedings  after  tender.  Coats  of 
the  same  rules  prevail  in  cases  of  salvage  as  in  other  cases,  JJ^  *"^ 
but  they  are  not  so  rigidly  applied.     If  the  salvoi-s  persist  in  tender, 
an  ei^orbitant  claim  after  tender  of  a  sum  which  is  clearly 
sufficient,  they  will  be  liable  to  costs  {q)^  but  when  a  tender 
is  refused  in  cases   where   a   doubt   may  reasonably  have 
existed  in  the  minds  of  the  salvors  as  to  whether  the  sum 
tendered  was  or  was  not  equal  to  what  they  were  entitled  to, 
the  Court,  eveij  though  it  may  hold  that  the  tender  was 


(n)  The  Upnor,  2  Hagg.  8 ;  The 
Mulgrave,  ib,  77 ;  The  Zephyr,  ib, 
48;  The  Funchal  Bapiuta,  8  Hagg. 
866  (n) ;  The  Zephyrue,  1  W.  Rob. 
834  ;  The  India,  ib.  406  ;  The  Martha^ 
Swa.  489 ;  The  Harriot,  1  W.  Rob.  447 ; 
The  Johanna,  80  L.  J.  Ad.  94 ;  The 
Dygden,  1  Na  Ca.  115;  The  LiUle 
Joe,  Lush.  89. 

(o)  The  Edward  Hawhini^  Lush. 
615;  The  Lady  Egidia,  Lush.  518; 
The  Nymph,  5  L.  T.  N.  8.  865.  In 
some  cases  where  the  suit  has  been 
dismissed,  the  Court  instead  of  con- ' 
demning  the  plaintiffs  in  full  costs,  has 
ordered  them  to  pay  a  fixed  sum  nomine 
expenearum.  The  Henrietta,  8  Hagg. 
845  n«  In  the  following  cases,  the 
salTors  haylDg  been  guilty  of  miseon- 
doet,  were  condemned  in  costs.  The 
Joteph  Harvey,  1  Rob.  806  ;  The  Gia- 
como,  8  Hagg,  845 ;  The  Susannah,  ib. 
(n). ;  The  Duke  of  Manchester,  10 
Jur.  865  ;  The  Lady  Katherina  Bar- 
ham,  5  L.  T.  N.  S.  693.  The  485th 
section  of  The  Merchant  Shipping  Act, 
1854,  provides  that  in  case  any  person 


who  has  originated  proceedings  in  re- 
spect of  a  claim  for  salvage  by  the 
officers  or  crew  of  any  Queen's  ship, 
fails  to  prove  that  the  consent  of  the 
Admiralty  has  been  duly  obtained,  his 
suit  shall  stand  dismissed,  and  he  shall 
pay  all  the  costs  of  such  proceedings. 
See  supra,  p.  107. 

(p)  In  The  Olasgov)  Packet,  2  W. 
Rob.  306,  a  fixed  sum  only  was  awarded 
to  the  salvors  instead  of  full  costs.  In 
The  Glory,  14  Jur.  678,  the  court  gave 
the  salvors  two-thirds  of  their  costs 
only.  But  in  cases  where  the  Court 
has  in  consequence  of  the  misconduct  of 
the  salvors  diminished  the  salvage 
award,  it  will  often  forbear  to  throw 
upon  the  salvors  the  additional  penalty 
of  costs,  and  will  even  ordef  their  costs 
to  be  paid.  The  Magdalen,  5  L.  T. 
N.  8.  807. 

{q)  The  Cargo  ex  Honor,  L  R.  1  Ad. 
92;  The  Batavier,  1  Spk.  458;  The 
Paris,  ib.  289 ;  The  Black  Boy,  8 
Hagg.  386,  n.  ;  see  The  Hedwig,  1 
Spk.  19. 
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sufficient,  will  be  reluctant  to  condemn  the  salvors  in  costs  (r). 
But  in  cases  where  the  Court  may  hesitate  to  condemn  them 
in  costs,  it  may  refuse  to  allow  them  costs  (a). 

Where  a  suit  has  been  instituted  against  ship  and  cargo, 

any  costs  that  may  fall  upon  the  defendants  must  be  borne 

rateably  by  the  owners  of  the  ship  and  the  owTiers  of  the 

Costa  in      cargo  (t).     Where   separate  actions  have  been   brought  by 

cases  where  different  sets  of  salvors,  if  there  is  reason  for  bringing  sepa- 

parties  sue.  rate  actions,  the  plaintiffs  in  each  action  may  be  entitled  to 

costs  {u).     But  where  the  expenses  have  been  increased  by 

instituting    separate    suits,   improperly   or    by  unnece^aiy 

proceedings  in  the  conduct  of  the  litigation,  the  Court  will 

take  care  to  protect  the  interests  of  the  defendants  {x). 

We  have  seen  that  in  certain  cases  of  salvage  the  parties 
must  proceed  in  the  first  instance  before  local  magistrates. 
The  464th  section  of  the  Merchant  Shipping  Act,  1854,  gives 
to  any  person  aggiieved  by  the  award  of  the  local  magistrates 
in  such  cases  a  right  to  appeal  to  the  Court  of  Admiralty,  but 


Appeal 
from  Local 
Magis- 
tratee. 


(r)  '*In  ordinary  cases,  the  rule  of 
the  Court  of  Admiralty  has  been  this : 
if  a  tender  is  made  and  rejected,  which 
is  afterwards  pronounced  sufficient^  it 
ought  to  be  followed  by  condemnation 
of  the  salvors  in  costs.  .  .  I  haye 
considered  how  far  this  doctrine  is  ap- 
plicable to  cases  of  salvage,  and  I  con- 
fess I  have  great  difficulty  in  applybg 
it,  with  all  its  rigidity,  to  such  cases, 
for  this  reason  :  in  the  very  nature  of 
salvage  services  there  is  something  so 
loose  and  indefinite,  and  so  difficult  to 
be  determined  by  the  best  constituted 
minds  when  looking  at  their  own  case, 
that  I  am  not  inclined  to  press  the 
doctrine  to  its  full  extent."  Pei'  Dr. 
Lushington,  The  WiUiam,  5  No.  Ca. 
110;  and  Bee  The  Hopewell,  2  Spk.  249. 

(»)  The  Sovereign,  29  L.  J.  Ad.  118  ; 
The  Coquet,  Reports  of  Reg.  and  Mer. 
26th  March,  1861. 

{t)  The  Marquis  of  Huntley,  3  Hagg. 
249.     This  rule  was  acted  upon  in  a 


case  {The  Peace,  Swa.  115),  where  the 
ship  and  jfreight  having  been  condemned, 
the  owners  of  cai^  afterwards  entered 
a  separate  appearance.  The  learned 
judge  said  as  follows  :  '*  With  regard 
to  costs,  I  think  it  is  only  equitable 
that  they  shoald  be  thrown  on  all  the 
property  saved.  It  is  true  the  ownczs 
of  the  cargo  did  not  oome  in  the  ori> 
gioal  suit ;  they  left  the  owners  of 
the  ship  to  defend  the  suit,  and  aay 
that  they  are  now  ready  to  pay  their 
share  of  the  salvage.  Extreme  injoatioe 
would  be  done  if  the  Court  were  to 
sanction  that  course.  The  owners  of 
the  cargo  would  lie  by,  and  then  when 
the  owners  of  the  ship  had  obtained  a  re- 
duction of  the  amount  of  salvageelaimed 
they  would  take  advantage  of  it.*' 

(u)  The  Charles  Adolpke,  Swa.  5tf  ; 
The  Perla,  ib.  282. 

{x)  The  BartUy,  Swa.  199;  Tks 
Nicolina,  2  W.  Rob.  11S\  Tkt  BaUi- 
more,  2  Dods.  188. 
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it  is  provided  that  no  such  appeal  shall  be  allowed  unless  the 
sum  in  dispute  exceeds  50/.  (y).  It  has  been  held  that  the 
words  "  sum  in  dispute  "  refer  to  the  sum  originally  claimed, 
and  not  to  the  sum  actually  awarded  by  the  magistrates  {z). 
In  cases  of  salvage  the  Court  of  Appeal  is  always  reluctant 
to  vary  the  decision  of  the  Court  below,  simply  with  reference 
to  the  amount  of  salvage  awarded.  The  question  of  amount 
depends  to  a  great  extent  upon  the  discretion  of  the  Court 
below,  and  the  Court  of  Appeal  will  not,  unless  the  justice  of 
the  case  absolutely  requires  it,  interfere  with  such  discretion. 
This  principle,  which  has  been  laid  down  by  the  judicial 
committee  of  the  Privy  Council  (a),  is  acted  upon  by  the 
Court  of  Admiralty  in  cases  where  it  exercises  an  appellate 
jurisdiction  (6). 


{y)  As  to  the  mode  of  proceeding  in 
cases  of  appeal,  and  as  to  the  costs  of  ap- 
peal, see  post,  part  2. 

(2)  The  Andrew  WiUon,  Br.  &  L. 
56 ;  The  Mary  Anne,  ib.  834. 

(a)  The  JSeindia,  L.  R.  1,  P.  C.  249 ; 
The  Clariese,  Swa.  134. 

(h)  The  Court  of  Appeal  will  hesitate 
to  interfere  with  the  decision  of  local 
authorities  on  a  question  of  salvage,  but 
at  the  same  time  it  is  boand  to  act  upon 
its  own  judgment   if  it  should   be  of 
opinion  that  tbe  award  is  wholly  inad- 
equate or  excessiye.     J%e  Messenger, 
Swa.   191  ;  see  The  Andrew  WiUon, 
Br.  kL,  66;  The  Veeta,  2  Hagg.  192. 
**  I  entirely  concur  in  the  observation, 
that  it  was  the  object  of  the  Merchant 
Shipping  Act  to  prevent  cases  of  small 
amount  coming  before  the  Court  of  Ad- 


miralty and  to  curtail  as  far  as  pos- 
sible the  expenses  incurred  where  the 
amount  of  salvage  is  small ;  but  at  the 
same  time,  the  act  has  provided  that  if 
the  award  of  the  magistrates  shall  ap- 
pear to  either  of  the  parties  uxgust, 
there  shall  be  a  remedy  by  an  appeal  to 
this  Courts  and  the  Court  is  bound  to 
entertain  it.  ...  I  quite  agree 
with  the  observation  that  unless  there 
has  been  a  gross  miscarriage,  it  is  part 
of  the  duty  of  the  Court  to  discourse 
such  appeals ;  but  if  there  has  been  a 
gross  miscarriage,  then  the  case  as- 
sumes a  different  appearance.'^  Per 
Br.  Lushington.  The  HfurieU,  Swa. 
219.  On  appeal  the  burden  always 
lies  on  the  appellant.  The  (7u5a,  Lush. 
16. 


CHAPTER  VII. 

TOWAGE. 

The  Court  of  Admiralty  seems  from,  early  times  to  have 
exercised  jurisdiction  over  claims  for  towage  (a),  in  cases 
where  the  services  were  rendered  on  the  high  seas,  and  not 
within  the  body  of  a  county.  Now  by  virtue  of  the  6th 
^  ^5  ^  '^*'  s®^*^^^  ^f  ^^®  3  &  4  Vict.  c.  65,  the  Couiii  possesses  jurisdic- 
tion to  decide  all  claims  and  demands  whatsoever  in  the 
nature  of  towage,  for  services  rendered  to  any  ship  or  sea- 
going vessel,  whether  within  the  body  of  a  country  or  upon 
the  high  seaa  In  many  cases  where  salvage  has  been  claimed 
the  Court  has  decreed  towage  remuneration  only  (6),  but 
there  are  comparatively  few  cases  in  which  suits  have  been 
instituted  for  mere  towage.  ^ 

Ooart  will        In  a  case  (c)  where  the  master  of  the  defendant's  vessel 
entertain'a  ^J^^^red  into  an  agreement  with  the  plaintifiTs  tug  for  towage 
claim  for     from  Sea  Reach  to  a  London  wharf,  and  agreed  to  pay  6L  in 
breach  of"  money,  and  to  sign  an  order  on  the  owner  of  the  wharf  for 
agreement,  payment  of  the  amount  due  for  towage  from  Gravesend,  the 
towage  was  duly  performed  and  the  master  paid  the  6/.,  but 
refused  to  give  the  order  as  agreed  ;  the  plaintiffs  thereupon 
instituted  a  suit  to  recover  the  sum  of  51.,  which  it  was  proved 
was  the  amount  which  would  have  been  payable  by  the  owner 
of  the  wharf  on  the  production  of  the  order.     The  Court 
dismissed  the  suit.  In  the  course  of  the  judgment  the  learned 

(a)  "A  towage  wmee  may  be  de-  Princeu  Alice,  8  W.  Rob.  140. 
scribed  as  the  employment  of  one  ycb-  (6)  The  Princeu  Alice,  8  W.  Bob. 

selto  expedite  the  yoyage  of  another,  138;  TKe  Earhinger,  16  Jnr.  729. 
where  nothing  more  is  required  than  (c)  The  Martha,  Lush.  811. 

the  accelerating    her  progress."     The 
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judge  said : — "  I  have  great  doubt  as  to  the  power  of  the 
Court  to  deal  with  this  agreement.  No  doubt  the  Court  can 
enforce  an  agreement  for  reasonable  towage,  but  the  agree- 
ment in  question  is  to  sign  an  order  for  an  uncertain  sum. 
It  is  clearly  out  of  the  power  of  the  Court  to  compel  the 
execution  of  such  an  agreement ;  nor  can  I  give  damages  for 
the  breach  of  it.  The  sum  actually  given  by  the  wharf  turns 
out  to  be  5L,  but  that  is  a  subsequent  fact  which  does  not 
aiFect  this  consideration."  In  a  case  (d)  where  an  agreement 
was  made  with  a  tug  of  the  plaintiffs,  to  tow  the  defendants' 
vessel  from  Dover  to  Gravesend  for  a  specified  sum,  and  the 
tug  broke  down  in  the  course  of  the  service,  and  after  some 
delay  other  tugs  of  the  plaintiffs  offered  their  help,  which  the 
master  of  the  vessel  accepted,  and  the  service  was  completed 
by  them  ;  it  was  held  that  the  master  of  the  vessel  had 
waived  any  right  the  defendants  might  have  had  to  avail 
themselves  of  the  breach  of  the  original  agreement,  and  that 
the  defendants  were  bound  to  pay  the  sum  agreed  upon. 

The  claim  for  towage  can  only  be  enforced  in  cases  where  Duty  of 
the  tug  has  performed  its  duty  in  the  fulfilment  of  its*"^' 
contract  (e).  When  the  contract  of  towage  is  made,  the  law 
implies  an  engagement  that  each  vessel  will  perform  its  duty 
in  completing  it ;  that  proper  skill  and  diligence  will  be  used 
on  board  of  each ;  and  that  neither  vessel,  by  neglect  or 
misconduct,  will  create  unnecessary  risk  to  the  other,  or 
increase  any  risk  which  may  be  incidental  to  the  service 
undertaken  (/).  It  is  the  duty  of  the  tug  under  ordinary 
circumstances  to  be  subservient  to  the  pilot  on  board  the 
vessel  in  tow  (g). 

The  cases  in  which  persons   under  contract  to  tow  may 


{d)    The   Lady  Flora  Baitings,  8 
W.  Rob.  122. 

(«)  The  Edjoard  Hawkins^  Lnsb. 
515  ;  The  Duke  of  Manchester^  i  No. 
Gft.  575.  But  in  cases  where  the  tug 
has  actoally  performed  its  contract)  it 
is  open  to  donbt  whether  misconduct  on 
its  part  can  be  set  np  by  the  defendant 
in  answer  to  a  snit  for  towage.     This 


qnestion  was  discussed,  bnt  not  decided 
in  the  case  of  The  ChrUlina,  8  W.  Bob. 
29,  6  M.  P.  C.  C.  872. 

(/)  The  Julia,  Lnsh.  231 ;  see  I%e 
OalaUdf  Swa.  849. 

(g)  Bnt  there  may  be  cases  in  which 
this  duty  ought  to  be  relaxed.  The 
Christina,  8  W.  Bob.  29.  See  supra^ 
p.  126  n.  f. 
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become  entitled  to  salvage  reward  for  towage  services,  have 
already  been  considered  in  the  chapter  on  salvage  (Ii). 
Cogta.  There  are  no  special  legislative  provisions  with  respect  to 

costs  in  suits  for  towage^  the  question  of  costs  rests  therefore 
entirely  in  the  discretion  of  the  Court ;  the  Court  of  course 
will  discourage  appeals  to  its  jurisdiction  in  trivial  cases 
where  justice  might  have  been  elsewhere  obtained. 

{h)  See  suprct,  p.  98. 


CHAPTER  VIII. 


NECESSARIES. 


According  to  the  civil  law,  persons  who  repair  a  ship 
commonly  called  material  men  (a),  or  supply  her  with  neces- 
saries, have,  independently  of  any  express  contract  in  the 
nature  of  hypothecation,  a  maritime  lien  upon  the  ship.   The 
only  lien  which  the  common  law  of  England  recognises  in 
these  cases  is  a  possessory  lien  which  arises  out  of,  and  is 
dependent  upon  the  possession  of  the  ship  (i).     It  does  not  By  the 
attach  unless  the  ship  is  in  the  possession  of  the  shipwright,  i^w'ma- 
and  it  simply  confers  upon  him  the  naked  privilege  of  retain-  *erial  men 
ing  possession  of  the  ship  until  he  is  paid  the  money  due  to  sessory  lien 
him  for  the  work  he  has  done  to  it ;  when  he  parts  with  the  ^^^^' 
possession  of  the  ship,  the  lien  is  extinguished  (c). 

The  maritime  courts  in  many  foreign  countries  having 
adopted  those  principles  of  the  civil  law  which  favoured  the 
claims  of  material  men,  the  Court  of  Admiralty  in  early 
times  exhibited  its  inclination  to  pursue  a  similar  course. 
But  the  superior  tribunals  of  the  country  interfered  and 


(a)  These  are  commonlj  called  ma- 
terial  men,  whose  trade  it  is  to  build, 
repair,  or  eqnip  ships.  See  2%e  Nep- 
iwM,  8  Hagg.  142. 

(5)  WuterdeU  y.  JkUe,  7  T.  R.  812  ; 
Watkinion  y.  JBemardUtone,2  P.  Wms. 
867 ;  JuUm  y.  Ballam,  1  Salk.  84. 
But  as  to  the  principles  which  are  fol- 
lowed by  the  Ckmrts  of  Equity,  see 
£x  parte  Hill,  1  Madd.  61 ;  BritUyw  y. 
WhUmore,  28  L.  J.  Ch.  801. 

(c)  Railt  y.  Mitchell,  4  Oampb.  146  ; 
Sfortali  y.  Benecke^  10  0.  B.  228.     A 


person  who  has  a  common  law  lien  is 
Bot  justified  in  detaining  the  ship  as 
against  the  authority  of  the  Court  of 
Admiralty,  although  the  Court  will  in 
all  cases  protect  him  in  his  just  rights. 
The  HartHonie,  1  W.  Bob.  178.  The 
poasessory  lien  of  the  shipwright  is  tu- 
perior  to  all  claims  except  liens  actu- 
ally attaching  at  the  time  of  the 
ship  coming  into  his  hands.  The  Out" 
taff  1  Lush.  506  ;  and  see  iZ%«  Nordt- 
O'cmen,  Swa.  260. 
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carried  matters  with  so  high  a  hand  that  it  was  decided  that 

the  Court  of  Admiralty  was  not  competent  even  to  entertain 

a   suit   instituted   to  recover  money  due   for    repairing  or 

equipping  a  ship  (d).     Thus  the  Court  was  prevented  from 

exercising  original  jurisdiction  in  cases  of  this  kind ;  but  the 

practice  was  instituted,  and  for  a  long  time  carried  on,  of 

allowing  material  men  to  sue  for  payment  out  of  the  proceeds, 

in  cases  where  the  ship  had  been  sold  in  the  course  of  a  siiit 

The  Court   instituted  by  other  persons  (e).     The  Judicial  Committee  of 

raity  had     *^®  Privy  Council,  however,  in  the  case  of  The  Neptune  (/), 

no  original  determined  that  even  in  these  cases  the  Court  was  without 

tion.  power  to  entertain  the  claim  of  material  men.     This  decision 

swept  away  the  last  vestige  of  inherent  jurisdiction  over  the 

claims  of  material  men,  and  suits  for  necessaries  (g). 

The  jurisdiction  now  exercised  by  the  Court  in  cases  of 
this  nature  depends  upon  the  provisions  of  recent  statutes. 
It  is  not  proposed  to  do  more  in  the  course  of  this  chapter 
than  to  call  attention  to  these  statutes  and  the  decisions  upon 
them.  The  provisions  of  the  statutes  are  so  obscure  and  the 
cases  so  conflicting,  that  in  the  present  state  of  the  law  it 
would  be  a  hopeless  task  to  attempt  to  deduce  from  them  any 
general  principles. 
8  &  4  Vict.  The  6th  section  of  the  3  &  4  Vict.  c.  65,  enacts  that  the 
0.  t)5,  t.  6.  QQm-t  g^jaii  hsive  jurisdiction  to  decide  all  claims  and  demands 
whatsoever  for  necessaries  supplied  to  any  foreign  ship  or 
sea-going  vessel,  and  to  enforce  the  payment  thereof,  whether 
such  ship  or  vessel  may  have  been  within  the  body  of  a 
country  or  upon  the  high  seas,  at  the  time  when  the  neces- 
saries were  furnished,  in  respect  of  which  such  daim  is 
made  (A). 


((f)  ffoare  y.  Clement,  2  Show.  842 ; 
Justin  T.  Ballan^  2  Ld.  Baym.  85. 
See  the  observatioiui  of  Lord  Stowell  in 
The  Zodiac^  1  Hagg.  825. 

(e)  See  the  observations  of  Sir  John 
Kicholl  in  the  case  of  The  Neptwne,  8 
Hagg.  186,  and  the  authorities  there 
cited. 

(/)  Knapp,  94. 


(g)  Per  Dr.  Lnshington.  The  Pet- 
cific,  82  L.  J.  Ad.  121  ;  Br.  &  L.  813. 

(h)  The  provisions  of  the  act  aro  re- 
trospeotive.  It  has  been  held  that  tbe 
Court  has  jurisdiction  in  a  suit  brongki 
after  the  passing  of  the  act  for  neeei* 
saries  supplied  before.  The  Alexander 
Larsetiy  1  W.  Rob.  288. 
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The  statute  only  applies  to  foreign  vessels,  for  the  words  Applies  to 
"  sea-going  vessel "  are  to  be  read  in  connection  with  the  word  g^tlf^nly. 
"  foreign  "  (i).  But  a  claim  against  a  foreign  ship  cannot  be 
defeated  by  a  transfer  made  to  a  British  owner,  subsequently 
to  the  supply  of  the  necessaries,  but  before  the  institution  of 
the  suit  (j).  It  has  been  held  that  a  vessel  built  and  regis- 
tered in  a  British  colony  and  owned  by  persons  domiciled  there 
is  not  a  foreign  ship  within  the  meaning  of  the  statute  (k). 
But  a  foreign  ship  is  not  divested  of  its  foreign  character  by 
the  fact  of  its  making  frequent  voyages  to  this  country  (I), 
The  words  "  within  the  body  of  a  country  or  upon  the  high 
seas  "  have  been  held  to  give  the  Court  jurisdiction  to  enter- 
tain claims  for  necessaries  supplied  in  a  British  or  colonial 
port  (tn.),  but  not  for  necessaries  supplied  in  a  foreign  port(n). 

It  has  been  laid  down  in  general  terms  that  the  Court  will  The  ship  is 
entertain  claims  for  necessaries  only  in  cases  where  the  owners  ^^ere  the 
would  be  liable  at  common  law  (o).     Therefore  it  is  in  all  owners  ara 
cases  necessary  to  show  that  the  master  or  other  person  at 
whose  order  the  necessaries  were   supplied,  had   authority 
express  or  implied  to  bind  the  owners  (2?).     It  is  immaterial 


(f)  The  Ocean  Queen,  1  W.  Rob. 
459.  Bot  the  register  is  DOt  conclusive 
proof  of  the  ship's  nationality.  The 
Princeu  CharloUe,  Br.  &  L  75. 

ij)  The  Ella  A,  Clark,  Br.  ft  L.  S2. 
As  to  the  effect  of  a  transfer  after  the 
institution  of  sait»    see  The  Princess 
Charlotte,  8S  L.  J.  Ad.  188. 
(ib)  The  Ocean  Queen,  ubi  suprct, 
(/)  The  Fleeha,  1  Spk.  441. 
(m)   The    Wqtaga,  Swa.  165  ;  see 
The  Afina  van  Linge,  t6.    514  ;    The 
Ocean,  2  W.  Rob.  868. 
(fi)  The  India,  82  L.  J.  Ad.  185. 
(o)  But  the  agent  and  part  owner  of 
a  ship  maj,  it  seems,  proceed  against  the 
ship   for    necessaries    supplied.      The 
Wett  FrieOand,  Swa.  454,  456. 

(p)  "I  may  observe  that  when  the 
reoent  statate  conferred  upon  this  Conrt 
a  jurisdiction  in  these  matters,  or  rather 
perhaps  revived  an  ancient  jurisdiction 


long  prohibited,  it  never  was  nor  could 
be  intended  to  alter  the  law,  bat  merely 
to  give  a  new  remedy  which  was  ren- 
dered necessary  in  the  peculiar  cases  of 
foreign  ships,  and  which  is  confined  to 
that  necessity.  I  will  state  in  one  sen- 
tence what  I  apprehend  to  be  the  con- 
dition necessarily  imposed  upon  the 
Court.  It  is  this :  that  the  Court  must 
not  mahe  the  owners  of  a  foreign  ship 
liable  for  the  supply  of  any  article  for 
which,  under  similar  circumstances,  if 
resident  here,  they  would  not  be  respon- 
sible in  a  Court  of  Common  Law."  Per 
Dr.  Lushington.  The  Alexander,  1  W. 
Rob.  360.  <<  I  wish  it  to  be  distinctly 
understood  that  in  all  these  eases  I 
never  can  make  a  ship  responsible  for 
advances  and  supplies  for  which  the 
owner  himself,  if  he  were  in  this  country, 
would  not  be  responsible."  Per  Dr. 
Lushington.     The  Sophie^  1  W.  Bob. 
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PtmnuA 
credit. 


whether  the  necessaries  were  furnished  on  personal  credit  or 
not  (q),  but  the  Court  will  not  exercise  the  powers  conferred 
upon  it  by  the  statute  to  enforce  the  payment  of  the  balance 
due  on  an  ordinary  mercantile  account  between  shipowner 
and  agent  (r). 
Neoemries.  The  term  necessaries  strictly  applies  to  anchors,  cables, 
rigging,  and  matters  of  that  description  (a),  but  it  has  been 
extended  to  include  all  things  actually  needed  for  the  service 
of  the  ship  (f).  It  is,  however,  incumbent  upon  the  party 
setting  up  the  claim  to  establish  the  existence  of  a  necessity* 
The  things  supplied  must  be  necessary  at  the  time  and  under 
existing  circumstances  (u).      But  the  articles  need  not  be 


869.  As  to  the  implied  aathoritj  of 
the  master,  see  Maade  k  Pollock  on 
Shipping,  pp.  112 — 114. 

(q)  The  Onni,  Lush.  157.  See  The 
Ptrla,  Swa.  353. 

(r)  '*The  statute  looks  to  an  imme- 
diate necessity,  not  to  the  liquidation 
of  a  mercantile  aooonot  where  credit  is 
given  by  the  agent  in  the  ordinary 
coarse  of  business.**  The  ComUsse  tU 
FrigevillCj  Lash.  154.  In  a  case  where 
a  ship  on  her  return  from  a  foreign 
voyage  was  arrested  at  an  English  port 
for  an  unpaid  bottomry  bond  and  for 
wages,  shipbrokers  in  London,  on  the 
application  of  one  of  the  owners,  agreed 
to  advance  money  to  release  the  ship, 
and  outfit  her  for  a  new  Toyage,  on  the 
terms  that  they  should  negotiate  the 
charter,  end  receive  the  freight  pay- 
able in  advance.  It  was  held  that  the 
shipbrokers  could  not  maintain  an 
action  for  necessaries  to  recover  the 
money  thus  advanced.  Tke  Onnif 
Lush.  157.  See  Tke  Sophie,  1  W.  Rob. 
368. 

(*)  The  Sophie,  1  W.  Rob.  369. 

(0  The  Perla,  Swa.  864.  Coals  for 
a  steam- vessel  (The  West  Frietland, 
Swa.  454,  456  ;  TheComtesee  de  Frige- 
viile,  Lush.  829),  provisions  (The  N,  B. 


(htfdfniek,  Swa.  844),  orclothing  (7%e 
W,  F.  Safford,  Lush.  69),  for  the 
crew  may  be  included  under  the  term 
necessaries.  As  to  a  claim  for  neoes* 
sary  work  and  labour,  see  The  Wabom, 
1  Prit.  Ad.  Digest,  864.  In  The  Bonme 
AmeUe,  L.  R.  1  Ad.  19,  the  expenses 
of  an  agent  incurred  by  oomiog  from 
Newcastle  to  London,  to  assist  the 
master  in  the  defence  of  a  Teasel  pro- 
ceeded against^  were  held  not  to  be  ne- 
cessaries. As  to  expenses  inoarred  in 
the  release  of  the  master  from  prison, 
see  The  iV.  22.  Ooefabriek,  Swa.  845. 
(tt)  The  Alexander,  1  W.  Rob.  861, 
865  ;  The  Sophie,  ib,  368.  Articles 
may  be  supplied  suitable  for  the  equip* 
ment  of  a  vessel,  and  yet  they  may  not 
be  necessaries  under  the  statute,  see 
The  Ocean,  2  W.  Rob.  372.  In  that 
case  Dr.  Lushington  observes  :  '*  I  do 
not  entertain  any  doubt  in  deciding, 
that  in  order  to  bring  a  claim  of  this 
kind  within  the  legal  oonstmction  of 
the  Act  of  Parliament,  the  vessel  must 
be  in  a  state  of  existing  exigency ;  and 
the  necessaries  supplied  must  consist  of 
articles  which  are  requisite  at  the  tlme^ 
and  in  the  condition  in  which  that 
sel  is  placed.*' 
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absolutely  and  unconditionally  necessary  for  the  ship ;  it  is 
enough  that  they  are  reasonably  necessary  (x). 

The  term  necessaries  may  include  money  advanced  for 
procuring  necessaries  (y) ;  but  a  distinction  has  been  drawn 
where  the  claim  is  simply  in  respect  of  money  advanced  to 
discharge  a  debt,  or  liability  already  incurred  {z).  But  in  a 
case  where  a  master  abroad  obtained  money  to  procure  neces- 
saries, by  means  of  a  bill  drawn  upon  the  plaintiff  in  this 
country,  who  afterwards  accepted  the  bill  and  paid  it,  it  was 
held  that  the  plaintiff  might  enforce  a  claim  for  necessaries 
against  the  ship  (a). 

The  section  of  the  statute  we  have  been  considering  confera 
a  maritime  lien  on  the  ship  in  favour  of  the  person  furnishing 
necessaries  (6). 


Money 
advanced 
for  neoes- 


3  &  4  Vict, 
e.  65,  B.  6, 
confers  a 
maritime 
lien. 


(x)  The  Perla^  Swa.  354.  In  Tke 
Beclct,  1  Spk.  441,  a  new  screw-pro- 
peller whicii  was  necessary  to  render 
the  machinery  perfect,  was  furnished  to 
a  passenger  steamer;  there  was  ctI- 
dence  that  the  yessel  might  have  pro- 
ceeded on  her  voyage  with  her  old  pro- 
peller, yet  the  Court  held  that  as  pas- 
senger shipa  oaght  always  to  be  kept  in 
a  state  of  high  efficiency,  that  the  new 
propeller  was  under  the  circumstances 
a  necessary.  But  it  seems  that  articles 
not  necessary  to  enable  the  ship  to 
carry  on  her  nsaal  trade,  bat  supplied 
simply  for  an  oatfit  for  some  special 
cargo,  on  some  particolar  voyage,  with- 
out the  express  authority  of  the  owners, 
would  not  come  under  the  term  neces- 
saries. See  Tke  Comteue  de  Frigeville, 
Lush.  332. 

(2f)  *'  I  consider  myself  at  liberty  to  en- 
large the  term  necessaries  so  as  to  in- 
dade  money  expended  upon  necessaries ; 
bnt  in  such  cases,  I  must  be  satisfied 
that  the  necessaries  were  wanting,  and 
that  the  money  was  bimdfiiU  advanced 
fi>r  the  purpose  of  procuring  them."  The 
'SopAte,  1  W.  Rob.  369.  <'Whatthenia 
the  distinction  laid  down  between  the 
two  cases  of  repairs  and  necessaries  for- 


nished  and  money  advanced  f  In  both 
cases  I  apprehend  that  it  is  equally  in- 
cumbent npon  the  party  setting  up  the 
claim  to  establish  the  existence  of  a  ne- 
cessity ;  the  only  difference  is  in  the  ex- 
tent of  the  proof  reqoired."  Per  Dr. 
Lnshington.  The  Alexander,  1  W.  Bob. 
865. 

{2}  The  N.  H,  Ootfabrick,  Swa.  345  ; 
and  see  The  Aaltjee   WUlemina,  L.  R. 
1  Ad.  107. 

(a)  TheOnniy  Lush.  155. 

(6)  In  The  Alexander  Laraen,  1  W. 
Bob.  294,  Dr.  Lushington  is  reported  to 
have  said  that  the  statute  did  not 
create  a  lien  on  the  vessel  at  all.  But 
in  the  more  recent  case  of  The  Ella  A, 
Clarkf  Br.  k  L.  82,  the  same  learned 
jndge  after  a  careful  review  of  all  the 
authorities  hearing  on  the  subject,  de- 
cided that  the  statute  did  create  a  lien, 
and  that  a  claim  for  necessaries  supplied 
to  a  foreign  ship  might  be  enforced 
against  a  bond  fide  purchaser.  In  the 
case  of  The  WtH  Frieeland,  Swa.  464, 
456,  the  question  whether  the  statute 
conferred  a  maritime  lien  was  raised  be- 
fore the  Jadicial  Committee  of  the 
Privy  Coonoil,  bot  was  not  decided. 
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Whei-e  several  suits  are  iiustituted  by  different  persons  for 
necessaries,  and  the  proceeds  are  insufficient  to  satisfy  all  the 
claimants,  the  Court  will  direct  the  proceeds  to  be  divided 
Priority  of  between  all  pro  rata.  Preference  is  not  given  to  the  claimants 
in  the  order  in  which  the  suits  have  been  commenced,  al- 
though the  Court  will  give  priority  to  the  party  first  obtaining 
judgment  (c).     But  this  rule  will  only  be  applied  as  betweeji 
claimants  in  pari  conditione.     In  a  case  (d)  where  a  ship 
was  sold  in  a  suit  for  necessaries,  and  afterwards  a  suit  was 
instituted  by  a  bottomry  bond  holder  ;  it  appeared  that  the 
necessaries  had  been  supplied  before  the  bond  was  given,  but 
as  a  bond  is  always  entitled  to  precedence,  it  was  ordered 
that  the  claim  of  the  bondholder  should  be  satisfied  before 
the  claim  for  necessaries. 
Admiraliy       The  Admiralty  Court  Act,  1861,  s.   5,  provides  that  the 
SSr  ^^   Court  shall  have  jurisdiction  over  any  claim  for  necessaries 
givMA     '  supplied  to  any  ship,  elsewhere  than  in  the  port  to  which  the 
^"iMt       ^'^^P   ^^l^°gs>  unless  it  is  shown  to  the  satisfaction  of  the 
British        Court  that  at  the  time  of  the  institution  of  the  cause  anv 
*  ^^'         owner  or  part  owner  of  the  ship  is  domiciled  in  England  or 
Wales.     It  has  been  held  that  this  section  applies  to  British 
ships  only  (e).     The  word  "  domiciled,"  used  in  the  statute, 
must  be  understood  in  its  ordinary  legal  sense,  and  it  seems, 
therefore,  that  although  the  ship-owner  may  be  absent  fix)m 
this  country  at  the  time  of  the  institution  of  the  suit,  yet 
if  he  has  the  intention  of  returning,  no  action  will  lie  against 
the  ship  (/). 

It  does  not      ^^  ^^  ^^^^  ^^^^  ^^^^  ^^^  section  does  not  confer  a  man- 

ooufer  a      ^ime  lien.     Thus  it  has  been  decided  that  the  claim  of  a 

lien.  mortgagee  has  priority  over  the  claim  of  a  person  who  has 

furnished  necessaries  to  a  British  ship  subsequently  to  the 

(c)  The  Desdemonaf  Swa.  158 ;  77ie  appear  to  me  to  refer  manileatiy  to 
Saracen,  4  No.  Cs.  498  ;  The  William  ships  not  foreign  owned  when  the  debt 
F.  Saffordj  Lnsh.  69.  was  contracted.'*     Per  Dr.  Lnshington. 

(d)  The  William  P.  Safford,  Lush.  The  Ella  A.  Clark,  Br.  &  L.  87  :  and 
€19.  see  The  India,  82  L.  J.  Ad.  185. 

(e)  '*The    words    *  owner  or  part         { f )  The  Pacific,  Bt.  Si  h,  2iZ. 
owner  domloiled  in  England  or  Wales,* 
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date  of  the  mortgage  (gr).  And  the  circumstance  that  the 
mortgagee  was  in  possession  of  the  vessel  at  the  time  the 
necessaries  were  supplied  does  not  affect  his  right  to  pri- 
ority (h). 

The  4th  section  of  the  Admiralty  Court  Act,  1861,  provides  Claims  for 
that  the  Court  shall  hav^  jurisdiction  over  any  claim  for  the  ^^^  ^qSp- 
building,  equipping,  or  repairing  of  any  ship,  if  at  the  time  of  P'°«- 
the  institution  of  the  cause  the  ship  or  the  proceeds  thereof 
are  under  arrest  of  the  Court.     The  institution  of  a  suit  as  a 
cause  of  necessaries  does  not  estop  the  plaintiff  from  pleading 
and  proving  that  his  claim  is  in  respect  of  building,  equipping, 
or  repairing,  but  the  title  of  the  cause  should  be  amended  (i). 

In  actions  instituted  under  the  provisions  of  the  5th  section  Cosu 
of  the  Admiralty  Court  Act,  1861,  it  is  provided  that  if  the 
plaintiff  do  not  recover  20Z.,  he  shall  not  be  entitled  to  any 
costs,  charges,  or  expenses  incurred  by  him,  unless  the  judge 
shall  certify  that  the  cause  was  a  fit  one  to  be  tried  in  the 
Admiralty  Court.  In  other  cases  it  seems  that  the  costs  are 
entirely  in  the  discretion  of  the  Court. 


(gr)  The  Pacific,  uhi  9upra.  There 
are  some  dicta  in  the  case  of  The 
Skipwith,  10  L.  T.  N.  S.  43,  which 
must  he  considered  as  overniled  bj  the 
ease  of  The  Pacifies. 

(h)  *'  Even  an  allegation  that  the  de- 
fendant was  in  possession  of  the  Tessel 
at  the  date  of  the  supply,  'was  respon- 
sible for  the  orders  giyen  by  the  mas- 
ter, and  personally  liable  for  the  sap- 
plies,  wonld,  in  my  opinion,  not  be  a 
good  reply  to  the  answer  of  the  defen* 
dant,  who  claims  to  be  a  mortgagee 
prior  to  the  date  of  the  supply.  The 
ease   of   T'Ae  Pacific   decides  that  a 


necessaries-man  has,  until  institution  of 
suit,  no  claim  upon  a  ressel  owned,  I 
will  say  by  A.,  and  consequently  that  a 
claim  arising  upon  institution  of  suit  is 
subject  to  existing  mortgages,  say  the 
mortgage  of  B.  I  cannot  see  that  this 
order  of  priority  should  be  Teyersed, 
because  through  B.  haying  been  in  pos- 
session at  the  date  of  the  supplies,  A. 
and  B.  are  practically  one  and  the  same 
person : "  per  Dr.  Lushlngton,  The 
Troubadow,  L.  B.  1,  Ad.  302. 
.  (t)  The  SHpwilh,  10  L.  T.  N.  S. 
^48. 


CHAPTER  IX. 


WAGES. 


Aneieni  ^^^  jurisdiction  of  the  Court  of  Admiralty  in  suits  for 

jnnadieiioD  the  recovery  of  wages  gaye  rise  to  frequent  disputes  between 
that  court  and  the  courts  of  common  law  (a),  but  ultimately 
the  Court  of  Admiralty  was  allowed  to  entertain  such  suits 
without  reference  to  the  locality  where  the  contract  was  made 
(which  was  generally  on  land  or  within  the  body  of  a  county), 
or  to  the  locality  where  the  wages  were  earned.  This  indul- 
gence in  favour  of  the  mariners'  contract  has  been  said  to 
have  been  granted  on  account  of  the  convenience  and  advan- 
tage of  proceeding  in  a  court  in  which  all  might  join  in  one 
suit  (&).  But  the  better  reason  would  appear  to  be,  that  by 
general  maritime  law  the  seaman  has  a  lien  on  the  ship  and 
freight  (o)  for  his  wages,  and  such  lien  cannot  be  enforced  in 
the  courts  of  common  law,  but  only  through  the  medium  of 
the  Court  of  Admiralty  (d). 

This  indulgence  was  not  extended  to  the  master,  and, 

moreover,  was  confined,  in  the  case  of  the  seaman,  to  wages 

or  to  cMes'  claimed  under  the  ordinary  mariners'  contract.    Where  the 

oonUMt     contract  was  under  seal,  or  where  its  terms  were  special,  the 

Admiralty  Court  was  not  allowed  to  exercise,  and  did  not 

exercise,    jurisdiction  (e).     *By  the  ordinary   contract    the 


IHd  not 
extend  to 
the  master, 


(a)  See  ante,  p.  10. 

(6)  Abbott  on  Shipping,  9th  edition, 
p.  686 ;  WelU  y.  Osman,  2  Ld.  Kay. 
1044,  6  Mod.  238  ;  MUU  v.  Gregory^ 
Sayer,  127. 

{e)  The  Nepttme,  1  Hagg.  227—289  ; 
The  Sydney  Cove,  2  Dod.  13  ;  TheO<h 
kibchik,  1  W.  Rob.  148. 

(d)  Hookr.  Moreian,  1  Ld.  Bay.  398. 


{e)  Opy  7.  Child,  1  Salk.  31 ;  Day 
▼.  Serle,  K.  6.  East  T.,  7  Geo.  iL  dted 
in  Maehlachlan  on  Shipping,  p.  S2S  ; 
ffoioe  ▼.  Nappier,  4  Bur.  1944 ;  The 
Mariner's  Cote,  8  Mod.  879;  TU 
Sydney  Cove,  2  Doda.  11  ;  ITke  Jhfono, 
1  W.  Rob.  137 ;  The  JK6y  ^rere,  2  W. 
Rob.  62 ;  The  Dt  Bretda,  3  W.  Rob. 
36  ;  The  Barriet,  1  Lush.  285. 
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mariner  was  presumed  to  contract  with  the  master  on  the 
credit  or  security  of  the  ship  (/),  whereas  the  master  and  a 
seaman  entering  into  any  special  contract  differing  from  the 
ordinary  maritime  contract,  were  presumed  to  trust  to  the 
personal  credit  of  the  owners,  and  having  therefore  no  lien  on 
the  ship,  had  no  right  to  sue  in  the  Admiralty  Court. 

It  has  now,  however,  become  practically  immaterial  to  Jurifldic 
consider  the  restrictions  which  formerly  limited  the  juris-  aJJ^Jnto. 
diction  of  the  Admiralty  Court  over  claims  for  wages,  the 
rights  of  the  master  and  seamen  to  wages  being  now  r^^- 
lated,  and  the  jurisdiction  of  the  Admiralty  Court  over  claims 
for  wages  greatiy  extended,  by  the  Merchant  Shipping  Act, 
1854,  and  the  Admiralty  Court  Act,  1861.     By  the  10th  Admindty 
section  of  the  latter  Act  jurisdiction  is  given  to  the  Admiralty  xgei.      ' 
Court  "  over  any  claim  by  a  seaman  of  any  ship  for  wages 
earned  by  him  on  board  the  ship,  whether  the  same  be  due 
under  a  special  contract  or  otherwise,  and  also  over  any  claim 
by  the  master  of  any  ship  for  wages  earned  by  him  on  board 
the  ship,  and  for  disbursements  made  by  him  on  account  of  the 
ship."    The  effect  of  this  section  is  to  extend  (gr)  and  not  to  cm- 
tail  the  jurisdiction  of  the  Court,  and  cases  in  which  the  Court 
previously  exercised  jurisdiction  are  still,  though  not  within  the 
words  of  the  section,  within  the  jurisdiction  of  the  Court. 

The  persons  whose  claims  are  comprehended  within  the  What  per- 
section  are  masters  and  seamen.     The  Admiralty  Court  Act,  ^^l^' 
1861,  gives  no  definition  of  the  word  "  seaman,"  but  by  the  to  proceed 
Merchant  Shipping  Act,  1854,  a  considerable  part  of  which  is  Admiralty 
devoted  to  the  sutgect  of  seamen's  wages,  it  is  declared  (a  2),  ^^°'^- 
that  for  the  purposes  of  that  Act  "  seaman  "  shall  include  every 
person  (except  masters,  pilots,  and  apprentices  duly  inden- 
tured and  regist^ed)  employed  or  engaged  in  any  capacity 
on  board  any  ship,  and  no  doubt  the  word  would,  for  the 
purposes  of  the  Admiralty  Court  Act,  1861,  be  considered  to 

(/)  JUadY,  Chapman,  2Str.  987;     2C.  Bob.  232. 
Woodward   ▼.   JRontham,   1  Ld.  Bay.         {g)  See  the  Preamble  to  the  Act,  and 
8;  Clay  w.  Snefgrave,  12  Mod.  405;     per   Dr.  LoBhington,    The  Diana,   1 
Ragg  y.  King,  2  Sir.  858  ;    The  Lord     Lush.  539  ;  and  see  The  Sylph,  37  L, 
Bobart,  2  Dods.  104;    The  Pavwriie.      J.  Ad.  14—15. 
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have  a  meaning  at  least  as  extensive.  Moreover,  by  the 
ancient  practice  of  the  Court  the  privilege  of  suing  in  the  Court 
extended  to  evei^  person  other  than  the  master  employed  on 
board  a  ship  Qi) :  to  the  mate  (i),  to  a  surgeon  (j),  to  a  pilot, 
unless  the  contract  was  made  and  the  work  done  infra  corpus 
corrtitatvLS  (k),  to  a  purser  (1),  to  a  ship's  carpenter  (rn),  to  a 
boatswain  (n),  to  a  female  acting  as  cook  and  steward  (o),  and 
to  an  apprentice  (p).  The  word  "  seaman"  thus  appears  to 
include  every  pei-son  other  than  the  master  who  may  have  a 
claim  for  wages. 
Nature  of  The  claim  mentioned  in  the  10th  section  of  the  Admiralty 
the  claim.    QQ^^  j^^^^  1861,  is  a  claim  for  wages  earned  on  board  any 

ship  (q).  Ship,  for  the  purposes  of  the  Act,  includes  any 
description  of  vessel  used  in  navigation  not  propelled  by 
Wrongful  ^^"s  W*  ^^  words  woges  carried  on  board  the  ship  would 
diamiasaL  seem  to  exclude  all  claims  merely  in  the  nature  of  damages, 
such  as  for  wrongful  dismissal  before  the  termination  of  the 
engagement,  and  the  like,  and  to  confine  the  extension  of 
jurisdiction  to  wages  actually  earned  on  board  the  ship  on 
which  the  seaman  is  employed.  Thus  the  Court  would  not 
have  jurisdiction  to  award  compensation  for  a  wrongful  dis- 
missal in  any  case  in  which  the  seaman  was  engaged  under  a 
special  contract ;  the  only  jurisdiction  which  the  Court  has  in 
such  a  case  being  that  conferred  by  the  section  (a).    The  Court, 

(h)  *7%e  Prince  Oeorge,  8  Hagg.  S79.  it  waa  held  that  irag*B  vere  eaned  by 

(«)  Bayly  y.  Grant^  1  Salk.  83,  12  the  maater  on  board  Ida  chip,  although 

Mod.  444,  1  Ld.  Bay.  682;  ffooh  y.  doriag  hiaseryice  he  did  not  aleep  on 

Moreton^  1  Ld.  Bay.  897.  board  the  ship,  and  many  of  hia  duties 

(j)  The  Lord  Hohart,  2  Doda.  105  ;  were  performed  on  shore. 
The  WharUm,  8  Hagg.  14S.  (r)  Sect  2. 

{k)  Rou  y.  Walker,  2  WUb.  264.  («)  The  Court  of  Queen's  Ben<^  in  m 

(0  Alies(yn Y.March,  2  Yenir.  181;  caae  of  Qoddard  y.   Wdlbam^  Iff.  T. 

The  Prince  Geoiye,  8  Hagg.  876.  1864,    were  strongly  of  opinion    that 

(m)  Wheeler  y.  Thompton,  Str.  707  ;  under  the  188th  section  of  the  U.  S.  A. 

The  Lord  Bohart,  2  Dods.  104.  1854,  jostioes  had  no  juriadietbn  ex- 

(n)  Alleton  y.  March,  2  Yentr.  181  ;  oept  in  claims  for  wages  properly   so 

Ragg  y.  King,  2  Str.  858.  called,  and  had  no  jnrisdietion  in  deter- 

(o)  The  Jane  and  Matilda,  1  Hagg.  mining  whether  any  wages  were  due  to 

187.  ft  seaman,  to  adjudicate  whether  or  not 

(p)  T?ie  Albert  Croihy,  Lash.  44.  he  had  been  properly  disrated  for  iBia> 

{q)  As  to  the  meaning  of  these  words,  conduct  or  incompetency ;  and  that  sadi 

see  The  Chuftain,  Br.  &  L.  104,  where  adjudication  against  the  seaman  waa  no 
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however,  has  always  exercised  jurisdiction  in  ordinary  wages 
suits,  to  award  to  seamen,  either  as  wages  or  as  compensation 
in  the  nature  of  wages,  what  at  common  law  would  be  reco- 
verable only  as  damages.  Thus,  when  there  has  been  a 
wrongful  dismissal,  the  Coui-t  has  awarded  to  the  seaman 
wages  up  to  the  time  when  the-  contract  would  have  expired 
in  ordinary  course,  less  such  a  sum  as  the  seaman  may  have 
earned  in  the  meantime,  and  if  discharged  abroad,  has  also 
awarded  to  the  seaman  the  expense  of  returning  to  his  port 
of  discharge  (t).  So,  too;  in  the  case  of  foreign  seamen  im- 
properly discharged  in  this  country,  the  Court  has  always 
been  in  the  habit  of  awarding  to  them  the  expenses  of  their 
return  to  their  own  country  {u).  It  does  not  seem  to  have 
been  doubted  that  where  the  voyage  was  once  commenced, 
and  the  seaman  was  discharged  in  its  course,  however  soon" 
after  its  commencement,  the  Couii;  had  jurisdiction,  and  the 
Court  has  also  exercised  jurisdiction  in  cases  where  the 
seaman  was  discharged  before  the  commencement  of  the 
voyage,  and  the  ship  proceeded  on  the  voyage  (x).    It  is  now, 


answer  to  a  claim  by  him  for  damages 
for  being  improperly  disrated,  although 
it  was  to  a  claim  for  wages  strictly  so 
called. 

(0  The  Exeter,  2  C.  Bob.  261  ;  The 
Beaver,  8  id.  92  ;  The  Elizabeth,  2 
Dods.  408—412,  in  which  Lord 
Btowell  says  :  "  Nothing  can  be  more 
generally  or  more  peremptorily  laid 
down  than  that  a  master  discharging  a 
seaman  wrongfully  is  answerable  for  the 
whole  wages  of  the  voyage  of  that  ship.  ** 
The  EUza,  1  Hagg.  182—186;  The 
City  of  London,  1  W.  Rob.  88 ;  The 
CamiHa,  Swa.  812. 

(«)  The  Madonna  Vidro,  1  Dods. 
S7.  The  Conttaneia,  15  W.  B.  183^ 
where  it  is  spoken  of  as  the  seaman's 
viaticum.  In  The  San  JosS  Primeiro, 
the  Begistrar  and  Merchants  in  their 
report  (29th  Jane,  1860)  allowed  Forta- 
goese  seamen  their  passage  money  home. 
In  The  Ermina  (8th  Aagost,  1860)  a 


colonial  shrp,  where  the  royage  was 
from  Hali£etx  to  Falmoath  and  back 
again  to  Halifax,  they  allowed  the 
master,  on  the  ship  being  sold  in  this 
country,  wages  np  to  his  discharge,  and 
for  a  period  sufficient  to  enable  him  to 
get  back  to  Halifax,  his  passage  money 
and  ten  days*  double  pay.  In  The  Onni 
(8th  Dec  1860),  The  Omyum,  The 
Oustaf  (21st  July,  1862),  The  Z>.  Jex 
(2649),  The  Emet  Merck  (18th  Dea 
1865),  similar  allowances  were  made. 

(X)  The  City  of  London,  1  W.  Bob. 
88.  In  this  case  Dr.  Lushington  seems 
to  have  been  of  opinion  that  if  the 
Toyage  had  been  abandoned,  the  Court 
would  not  haye  had  jurisdiction  to  en- 
tertain the  claim,  giving  as  a  reason 
that  there  would  be  nothing  to  show  the 
real  amount  of  loss  sustained,  and  that 
the  Court,  in  taking  upon  itself  to  adju- 
dicate upon  the  quantum  of  damage  sus- 
tained, would  be  ufcurping  the  functions 
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Diseharge 
before  one 
month's 
wages 
euned. 


however,  comparatively  immaterial  to  consider  whether  or 
not  the  Court  rightly  exercised  jurisdiction  under  such  circum- 
stances, for  in  the  case  of  all  ships  to  which  the  third  part  of 
the  Merchant  Shipping  Act,  1854,  is  applicable  {y\  a  seaman 
who  has  signed  an  agreement,  and  is  afterwards  dischai^ed 
before  the  conunencement  of  the  voyage,  or  before  one 
month's  wages  are  earned,  without  fetult  justifying  his  dis- 
charge, and  without  his  consent,  is  entitled  to  recover,  in 
addition  to  any  wages  he  may  have  earned,  due  compensation 
not  exceeding  one  month's  wages,*  and  may  recover  such 
compensation  as  if  it  were  wages  duly  earned  (z). 

The  Merchant  Shipping  Act,  1854,  renders  various  sums  of 
money,  which  are  not  wages  properly  so  calTed,  recoverable  as 
wages,  and  the  Court  has  jurisdiction  over  claims  in  such  cases 
in  the  same  manner  as  it  has  over  claims  for  wages.     Thus, 
Double  pay.  ^j^g   ^^^  ^j^^yg'   p^y  payable    by  the   187lh   section,   to  a 

seaman  for  every  day  not  exceeding  ten  during  which 
payment  of  his  wages  is  delayed  without  sufficient  cause 
beyond  the  period  fixed  by  the  section,  is  made  recoverable 
as  wages,  and  may  be  pronounced  for  by  the  Court  in  wages 


Sums  re- 
ooTerable 
as  wages. 


causes  (a), 

■ 

of  a  }nif.  It  is  submitted  tbat'there  ir 
no  fbnndation  in  prineiple  for  any  snch 
distinction,  tbe  qtie«tion  is  equally  one 
of  damages  iii  both  cases.  In  a  recent 
ease,  The  QrtdA  Eouterfif  L.  R.  1,  Ad. 
884,  where  claims  were  made  on  be- 
half of  seamen  f>r  wages  actually  earned, 
and  compensation  in  lieu  of  wages  and 
board,  for  baring  been  discharged  at 
their  port  of  shipment,  before  the  ter- 
mination of  their  contract.  Dr.  Lush- 
ington,  upon  a  motion  to  reject  the 
claims,  except  so  far  as  related  to 
wages  actually  earned,  refosed  the  mo- 
tion with  costs. 

{y)  See  sect  109  of  the  Act^  and 
sect.  13  of  the  Merchant  Shipping  Act^ 
1862. 

(f)  Merchant  Shipping  Act,  1854,  a. 

167. 
(a)  The    Princess     ffelenoy    Lush. 


190,  and  see  The  Elizabeth,  6  Jnr.  156  ; 
T%e  JBritith  Empire,   Reports  of  Re- 
gistrar   and     Merchants,     3rd    April, 
1859,    confirmed    by  the   judge,     Isi 
August,  1859.    The  Re^strarand  Mer- 
chants bare  allowed  ten  days*  double 
pay  in  the  following  cases  referred  to 
them  witKin  the  last  few  years  :  Blaht- 
ney,  21st  May,    1859,   confirmed  2nd 
June,    1859;   Sarah   CharloUe,    16ib 
July,    1859,    confirmed    Isi    August, 
1859  ;  Sultan,  19th  July,  1860  ;  Ram- 
dolphy   24th  April,    1868;     Oalypto, 
29th  August,  1863,  confirmed  3rd  No- 
Tember,    1&68 ;     dmntem    of     Tar- 
Ixn'oughy  5th  September,  186S,  confirmed 
17th  Norember,  1863;  Premier,  22nd 
January,  1864  ;  JatMB  Hay,  7tb  May, 
1864;     Nipieiquity      14th     January, 
1865  ;   Neptune^ $  Car,  24th  January, 
1865  ;  EVen.  Morrison,  17th  Pebmary, 


WAGES. 


167 


By  the  196th  section  all  money,  wages,  and  effects  of  any  Wages  and 
seaman  or  apprentice  dying  during  a  voyage,  shall  be  recover-  ^^^ 
able  in  the  same  courts,  and  by  the  same  mode  of  proceeding,  seaman, 
as  wages.     By  the  205th  section,  whenever  a  British  ship  is  when  Bri- 
transf erred  or  disposed  of  at  any  jplace  out  of  the  Queen's  5"^^^^^ 
dominions,  or  whenever  the  service  of  a  seaman  or  apprentice  al)n>ad. 
belonging  to  a  British  ship  terminates  at  any  place  out  of 
the  Queen's  dominions,  and  the  master  neglects  to  comply 
with  the  requii'ements  of  the  section,  the  expenses  of  the 
seaman's  subsistence  and  passage  home  are  made  a  charge 
upon  the  ship,  and  recoverable  as  wages  at  the  suit  of  the 
consular  officer  or  other  person  defraying  them,  or  of  the 
Queen,  if  allowed  out  of  the  public  monies,  or  of  the  seaman 
if  defrayed  by  him.     By  the  213th  section,  where  a  seaman  where 
or  apprentice  belonging  to  a  British  ship  is  left  behind  in  any  •e»™*n  l«ft 
place  out  of  the  United  Kingdom,  without  full  compliance  on  of  the 
the  part  of  the  master  with  the  provisions  of  the  Act,  or  if  S?**^ 
any  subject  of  her  Majesty,  engaged  by  any  person  to  serve 
in  a  ship  belonging  to  any  foreign  power,  becomes  distressed 
and  is  relieved,  the  wages  (if  any)  due  to  such  seaman,  and 
all  expenses  incurred  for  his  subsistence,  necessary  clothing, 
conveyance  home,  and  burial  in  case  he  should  die  abroad 
before  reaching  home,  are  a  diarge  upon  the  ship,  and  may 
be  recovered  in  the  same  manner  and  by  the  same  process  as 


1865;  Clara  Louisa,  24Z5  ;  Cfhieftain^ 
2l8t  April,  1865;  Pharamond,  2402; 
AnmU  Skerwood,  2451  and  2478 ;  Eve- 
ning Star,  2752 ;  James  Seddon,  22nd 
February,  1866;  ffelenf  19th  Febraary, 
1866 ;  Mary  Ann,  12th  March,  1866  ; 
CastU  Eden,  2972;  PoHuna,  S194; 
Eed  Hose,  2l8t  July,  1866.  They 
have  disallowed  cUums  for  the  ten  days* 
double  pay  in  the  following  cases :  The 
William,  31»t  December,  1860,  on  ao- 
oonnt  of  the  large  sum  deducted  from 
the  master's  claim  (see  Lush.  199)  ; 
The  Strathallan,  because  the  owner  was 
entitled  to  have  the  accounts  between 
himself  and  the  master  examined  ;  The 
Afpus,  2nd  April,  1862,  confiimed  16th 


April,  1862,  there  being  substantiii) 
counter  claims  allowed  ;  Tha  Indiana, 
11th  July,  1868,  there  being  a  fair 
ground  to  deUiy  payment^  owing  to  a 
short  delivery  of  cargo  ;  The  Sei'mga- 
patam,  14th  December,  1864,  there 
being  mistakes  in  the  accounts;  The 
Isabella,  31st  March,  1865,  there  being 
a  short  deliyery  of  cargo;  The  Fkur 
de  Lis,  29th  December,  1865,  the 
master  not  having  given  the  fullest  in- 
formation, and  having  shown  a  hostile 
spirit  to  the  owner  (see  L.  R.  1,  Ad. 
49)  ;  The  QUe  Maiden,  25th  April, 
1866,  an  improper  claim  having  been 
made. 
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Where  A  wages.  By  the  215th  section,  where  a  seaman  volunteers 
**™"  into  the  navy,  and  the  balance  of  wages  due  to  him  is  paid  by 
into  the  a  bill,  and  the  bill  is  not  duly  paid  when  presented,  the 
"*^*  accountant-general  or  the  seaman  may  sue  thereon,  or  may 
recover  the  wages  due,  by  any  of  the  means  by  which  wages 
Where  pro-  due  to  merchant  seamen  are  recoverable.  By  the  223rd 
Tiwons  of    section  the  compensation  allowed  to  seamen  for  a  reduction 

badqiuuity.  , 

in  the  allowance  of,  or  the  bad  quality  of  provisions  is  recover- 
Where  eea-  *ble  as  wages  (6).    By  the  228th  section,  if  the  master  or  any 
man  hart    seaman   or  apprentice  receives   any  hurt  or  injury  in  the 
service  of  the  ship,  or  is  on  accoimt  of  illness  temporarily 
removed  from  the  ship  for  the  convenience  of  the  ship,  the 
medical  and  other  expenses  ai-e  to  be  defrayed  by  the  owner 
without  deduction  from  the  wages,  and  so  also  is  the  expense 
of  medicine  and  medical  attendance  on  board  ship  (o);  and  by 
the  229th  section,  if  such  expenses  as  are  to  be  borne  by  the 
owners  are  paid  by  a  consular  oflScer  or  other  person  on 
behalf  of  the  Queen,  and  are  not  repaid,  they  become   a 
Wfiere  a      charge  upon  the  ship,  and  recoverable  as  wages.     By  the 
Beaman,      7th  soction  of  the  Merchant  Shipping  Act,  1867,  whenever  a 
has  not '     seaman  or  apprentice  who  is  ill  has  not  been  provided  with 
^^"d*^"^  h  P^^P®^  ^^^  *^^  water,  according  to  his  agreement,  or  with 
properfiK)d,  such  accommodation,  medicines,  medical  stores,  or  antiscor- 
™  antu*"'    butics  as  are  required  by  the  statutes,  unless  it  can  be  shown 
■corbutics,   that  the  illness  has  been  produced  by  other  causes,  the  owner 
or  master  is  liable  to  pay  all  expenses  incurred  by  such  illness, 
(not  exceeding  in  the  whole  three  months'  wages,)  and  such 
expenses  may  be  recovered  as  wages  duly  earned. 
Forfeitures       In  a  wages  suit  the  Court  has  jurisdiction  to  entertsdn  and 
^^  determine  all  questions  of  forfeiture  of  the  whole  or  part  of 

(b)  The  Josephine^  Swab.  152  ;  The  a  master  who  left  his  ship  st  Gallao, 
CoiiU  Eden,  2972,  before  the  Eegisttar  on  account  of  an  injury  reoeiTed  on 
and  Merchants.  board  the  ship,  and  appointed  another 

(c)  In  The  Cornelia  HenrieUa  (2881),      master,  was  allowed  85/.  for  his 


the  Registrar  and  Merchants  (drd  Jan.,      home  and  subsistence  money. 

1866)  allowed  a  master  who  had  been         By   the    8th   section    of  the   Mer- 


takenillatMartinique,  and  was  unable  to  chant  Shipping  Act,  1867,  if  a 

rejoin  hie  ship,  his  passage  money  home  is  by  reason  of  illness  incapable  of  per- 

to  this  country.     So  also  The  North-  forming  his  duty,  and  it  is  proTed  that 

ei-n  Belle  (4125),   (17th  Jan.,  1868),  such  illness  has  been  caused  by  his  ova 
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tte  wages   or  deductions  therefrom  by  reason  of  desertion,  tions  from 
misconduct,  incompetency,   embezzlement,  or  the   like  (d).  ^**^ 
Where  any  loss,  the   amount  of  which  is   substantially  a  Loss  by 
Uquidated  amount,  has  been  occasioned  by  the  gross  neglect  ^le^iigence 
or  misconduct  of  the  seaman,  the  Court  will  allow  such  loss  conduct. 
to  be  deducted  from  the  claim  for  wages,  and  it  is  the  con- 
stant practice  to  deduct  from  the  wages  of  the  master  and 
mate  sums  which  the  owners  have  been  obliged  to  pay  by 
reason  of  short  delivery  of  goods  occasioned  by  the  neglect  of 


vilfol  act  or  default,  be  shall  not  be 
entitled  to  wages  for  the  time  daring 
wbich  he  ia  by  reason  of  such  illness 
incapable  of  performing  his  duty. 

(cQ  By  the  Merchant  Shipping  Act, 
1S54,  sect.  186,  no  seaman  or  appren- 
tice is  entitled  to  wages  for  any  period 
daring  which  he  unlawfully  refuses  or 
neglects  to  work   when  reqalred,   nor 
unless  the  Court  hearing  the  case  other- 
wise   directs,   for  any   period   daring 
which  he  is  lawfully  imprisoned  for  any 
o£fenoe  committed  by  him.     By  sect. 
254  any  question  concerning  the  for- 
feiture of,  or  deduction  from,  the  wages 
of  any    seaman  or  apprentice  may  be 
determined  in  any  proceeding  lawfully 
instituted  with  respect  to  such  wages, 
notwithstanding   that   the    offence    in 
respect  of  which  such  question  arises, 
though  made  punishable  by  imprison- 
ment as  well  as  forfeiture,  has  not  been 
made  the  subject  of  any  criminal  pro- 
ceeding;   and   by  the   251  st  section, 
wheneyer  in  any  proceeding  relating  to 
seamen's  wages,  it  is  shown  that  any 
■^yft^iwftn  or  apprentice  has  in  the  course 
of  the  voyage  been  convicted  of  any  of- 
fence by  any  competent  tribunal  and 
rightfully   punished    therefor    by  im- 
prisonmeat  or    otherwise,   the    Coart 
hearing  the  case  may  direct  a  part  of 
the  wages  dae  to  such  seaman,  not  ex- 
ceeding SI.,  to  be  applied  in  reimburs- 
ing any  costs  properly  incurred  by  the 
master  in  procuring  such  conviction  and 
punishment.      By  sect.   255,   if   any 


seaman  wilfully  and  fraudulentiy  makes 
a  false  statement  of  the  name  of  his  last 
ship,  or  of  his  own  name,  he  incurs  a 
penalty  not  exceeding  51. y  which  may  be 
deducted  firom  his  wages.  Desertion,  by 
the  general  maritime  law,  works  a  for- 
feitare  of  all  wages :  The  Baltic  Mer- 
chant,  Edw.  86—94  ;  The  Peart,  5  C. 
Bob.   224—230;    The   WeHmoreland, 
1  W.  Bob.  216 ;  and  by  statute,  Merchant 
Shippiug  Act,   1854,  sect.   253,  a  de- 
serter is  liable  to  forfeit  all  or  any  part 
of  the  wages  or  emoluments  which  he 
has  earned.     As  to  what  amounts  to 
desertion,  see  Sigard  v.  Roberta,  3  Esp. 
71  ;  The  Ealing  Ortyve,  2  Hagg.  If.  ; 
The  Two  Sfgtera,  2  W.  Bob.  125  ;  The 
Westmoreland,   1   W.  Bob.  216;  The 
Agincourt,  1  Hagg.  281 ;  The  Amphi- 
trite,  2   Hag^.   403;   The  Bulmer,    1 
Hagg.  IGd;  The  Pearl,  5  0.  Bob.  224 
—  230;    The  Jupiter,  2   Hagg.  221; 
ThePredeHck,  1  Hagg.  211  ;  Edward 
V.  TreveUirk,  4  E.  &  B.  59,  24  L.  J. 
Q.  B.  9  ;  The  Minerva,  1  Hagg.  347  ; 
The  CasHlia,  1  Hagg.   59  ;  The  Eliza, 
ic^.  182  ;  The  Countess  of  Harcovert,  id. 
248  ;    The  George,  1  Hagg.    168  n.  ; 
The  Test,  3  Hagg.  816  n. ;  McDonald 
V.  Jopling,  4  M.   &  W.   285  ;   Xtm- 
land  V.  Stephens,  3  Bsp.  269;    and 
Merchant  Shipping  Act,  1854,  s.  250. 
Misconduct    may    also    be    of    such 
a  character  as  to  involve  a  forfeiture 
of  wages  by  the  maritime  law,  but  not 
unless  it  be  of  a  oontinaous  or  very  gross 
character.     The  Exeter,  2  C.  Bob.  261 ; 
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the  master  or  mate(e).  But  neither  error  of  judgment  nor 
want  of  seamanship  will  be  admitted  as  evidence  in  bar  or 
reduction  of  the  claim,  the  remedy  of  the  owner  being  by 
cross  action  for  breach  of  the  contract  (/). 

Fair  deductions  for  money  received,  or  for  clothes  or  other 
articles  furnished  on  the  voyage,  are  allowed :- — "  The  Court 
of  Admiralty  is  never  to  be  put  in  the  situation  of  doing  an 
act  of  positive  injustice,  namely,  to  give  him  (the  seaman) 
the  whole  amount  of  his  wages,  enabling  him  to  put  that  in 
his  pocket,  and  set  the  owners  at  defiance,  in  respect  to  what 
No  set-off    ig  ^^Q  fi-ojj^  iiini  Ij^  a  settlement  of  accounts"  (a).     But  what 

m  respect     .  <•  «•       •  •  0 

of  extrane-  IS  purely  matter  of  set-on,  ansmg  out  of  extraneous  matters 
oosmatters.  ^ot  Connected  with  the  seaman's  own  wages,  cannot  be  enter- 


The  Blahe,  1  W.  Rob.  73—75 ;  The 
Duchess  ofKerU,  1  W.  Rob.  283;  The 
Lima,  3  Hagg.  346—362  n.  ;  The 
Malta,  2  Hagg.  158—172 ;  The  New 
Phantx,  1  Hagg.  198 ;  The  Susan,  2 
Hagg.  229  D.  ;  The  Lady  Campbell,  2 
Hagg.  5 ;  The  Gondolier,  3  Hagg.  191  ; 
The  Camilla,  Swa.  812—314  ;  UTie 
Atlantic,  Liisb.  566.  Feoalties  for 
various  acts  of  miscondact,  inolading 
embezzlement,  are  imposed  by  iEe 
243rd  sect,  of  the  Merchant  Shipping 
Act,  1854,  and  by  the  form  of  agree- 
ment sanctioned  by  the  Board  of  Trade 
it  is  expressly  stipulated  that  any  em- 
bezzlement or  wilful  or  negligent  de- 
straction  of  any  part  of  the  ship's 
cargo  or  stores  shall  be  made  good  to 
the  owner  out  of  the  wages  of  the  guilty 
person  ;  and  that  the  wages  may  be  re- 
duced for  incompetency.  By  agree- 
ment fines  for  Tarioiis  offences  other 
than  those  mentioned  in  the  243rd 
sect,  may  be  inflicted,  and  a  form  of 
such  agreement  is  sanctioned  by  the 
Board  of  Trade :  and  see  s.  149  (7). 
By  s.  183,  the  right  to  wages  is  no 
longer  dependent  on  the  earning  of 
freight ;  but  in  all  cases  of  wreck  or 
loss  of  the  ship,  proof  that  the  seaman 
has  not  exerted  himself  to  the  utmost  to 


save  the  ship,  cargo,  and  stores,  will 
bar  his  claim.  By  sect.  171  of  the 
Merchant  Shipping  Act,  1854,  not  less 
than  twenty-four  hours  before  paying 
off  or  discharging  any  seaman,  the 
master  is  to  deliver  to  him,  or  if  he  is 
to  be  dischai^ged  before  a  saperiatcn- 
dent,  to  such  superintendent,  a  foil  and 
true  account  in  a  form  sanctioned  by 
the  Board  of  Trade,  of  his  wages  and  all 
deductions  therefrom,  and  no  deduc- 
tions shall  be  allowed,  except  in  respect 
of  matter  subsequent,  unless  it  be  in* 
eluded  in  such  statement. 

{e)  Abbott  on  Shipping,  901  ed.  5S4. 
The  New  Phoenix,  2  Hagg.  420—421 : 
The  Camilla,  Lush.  312;  The  At- 
lantic, 1  Lush.  566  ;  The  David  Fle- 
ming. In  The  Isabella  (2391),  Sist 
March,  1865,  the  Registrar  and  Mer- 
chants deducted  from  the  mastei's 
wages  the  value  of  five  hides  abort  de- 
livered, for  which  he  had  signed  bills 
of  lading  ;  and  in  The  PoHuna  (3194.) 
the  Registrar  and  Merchants  allowed 
a  claim  against  the  master  for  short 
delivery. 

(/)  The  CamiUa,  Swab.  812—314; 
The  Atlantic,  Lush.  566. 

ig)  Per  Dr.  Lushington  in  Tkt  Re- 
pulse, 4  Notes  of  Cases,  169. 
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tained  by  the  Court,  such  as  a  set-off  to  a  claim  by  a  purser 
for  his  wages  of  a  larger  sum  due  to  the  owner  for  the  passage 
of  the  purser's  wife  (A). 

The  master,  as  has  already  been  pointed  out,  had  formerly  The  master 
no  lien  upon  the  ship  or  freight  for  his  wages,  or  for  anjrthing  ^«*^"^'- 
due  to  him  from  the  owners  (^),  and  no  right  to  resort  to  the  lien  for  Lis 
Court  of  Admiralty.     The  first  change  was  made  by  the  7  &  ^"^^^^ 
8  Vict.  c.  112,  s.  16  (now  repealed),  which  gave  masters,  in 
case  of  the  bankruptcy  or  insolvency  of  the  owners  of  the  ship, 
the  same  remedies  as  seamen  in  regard  to  the  recovery  of 
wages  due  from  the  owner  of  any  ship  being  a  British  subject. 
Under  this  Act  the  Court  had  no  pow«:  to  go  into  the  account 
between  the  owner  and  the  master,  but  was  obliged  to  allow  as 
against  the  claim  for  wages  all  advances  made  by  the  owner 
on  account  of   wages,  though  on  the  general  account  the 
master  might  be  considerably  under  advance  to  the  owner. 
The  jurisdiction  of  the  Court  was  further  extended  by  the  nqw  the 
Merchant  Shipping  Act,  1854,  s.  191,  which  provides  that  «»»«*«<■  has 
**  Every  master  shall  have,  so  far  as  the  case  permits,  the  wages: 
same  rights,  liens,  and  remedies  for  the  recovery  of  his  wages, 
which  by  this  Act,  or  by  any  lien  or  custom,  any  seaman  not 
being  a  master  has ;  and  if,  in  any  proceeding  in  any  Court 
of  Admiralty  or  Vice  Admiralty  touching  the  claim  of  a  master 
to  wages,  any  set-off  or  counter-claim  is  set  up,  the  Court  may 
adjudicate  upon  and  settle  all  questions  and  accounts  arising 
and  unsettled  between  the  parties,  and  direct  payment  of  any 
balance  found  due."     Under  this  section  the  Court  had  no 
jurisdiction  in  the  first  instance  over  disbursements  made  by 
the  master,  or  over  the  general  accounts  between  him  and  the 


(h)  The  Lady  Campbell,  2  Hagg. 
14  IL  In  The  D.  Jex  (2549),  Dr. 
Lnshington  held  that  the  master's  claim 
must  be  oonfiDed  to  the  transactions 
between  himself  and  the  owner  in 
their  capacities  as  master  and  owDer, 
and  that  it  was  not  competent  for  the 
Conrt  to  enter  into  the  investigation  of 
the  accounts  between  the  parties  as  cn- 
owners,    and    that    consequently    the 


master  could  not  include  in  his  claim 
the  yalae  of  his  alleged  share  in  the 
yessel. 

(f)  For  extraordinary  expenses  laid 
out  in  the  performance  of  a  contract  of 
affreightment  afterwards  adopted  by  his 
owners,  it  has  been  held  that  he  has  an 
equitable  lien  on  the  freight  earned 
thereby.  Brittow  t.  Whitmoref  31 L.  J. 
Ch.  467,  H.  of  L. 
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owners.  When  the  master  instituted  his  suit  for  the  whole 
amount  of  wages  due,  if  the  owners  paid  the  sum  so  claimed 
of  them,  he  had  no  remedy  in  the  Admiralty  CSourt  for 
the  balance  which  might  be  due  to  him  on  the  general 
account.  But  if  the  owners  chose  to  set  up  a  counter-claim 
for  advances  made  by  them,  or  anything  in  the  nature  of  a 
set-off,  they  did  so  at  the  risk  of  having  the  whole  account 
between  the  master  and  themselves  gone  inta,  and  the  Court 
had  then  power  to  direct  payment  of  any  balance  that  might 
be  found  due  (J),  In  this  state  of  things  the  owner  of  course 
would  only  seek  to  go  into  the  accounts,  where  he  could 
reduce  the  master's  claim,  leaving  the  master,  where  he  had  a 
claim  beyond  his  wages,  to  enforce  it  otherwise  (A).  This  is 
remedied  by  the  10th  section  of  the  Admiralty  Coutt  Act, 
1861,  which  gives  the  Court  jurisdiction  "over  any  claim 
by  the  master  of  any  ship  for  wages  earned  by  him  on  board 
the  ship,  and  for  disbursements  made  by  him  od  account  of 
the  ship  (0." 

As  the  master  is  now  put  into  the  same  position  as  the 
seaman  with  respect  to  the  recovery  of  his  wages,  what  has 
been  said  above  as  to  seamen's  wages  applies  to  the  master, 
and  so  far  as  the  case  permits  he  ]ias  the  same  rights  as  are 
given  to  seamen  by  the  Merchant  Shipping  Act,  1854.  Thus 
he  is  entitled  to  double  pay  under  the  187th  section  (?7i),  to 
compensation  for  a  reduction  in  the  allowance  of  provisions 
under  the  223rd  section  (n),  and  is  subject  also  to  the  restric- 
tion contained  in  the  189th  section  (o). 

A  master's  claim  for  disbursements  on  account  of  the  ship 
is  now  put  upon  the  same  footing  as  his  wages.  He  has  a 
maritime  lien  for  his  disbursements,  and  not  merely  a  right  to 
proceed  for  their  recovery  in  the  Admiralty  Court  {p),  A 
mere   liability  for  necessaries  supplied   to  the  ship,   or    in 


(j)  The  CaUdfmia,  Swab.  17—19. 

{k)  See  the  judgment  of  Dr.  Lush- 
iogton  in  The  Mary  A  »n,  L. B.  1,  Ad .  8. 

(/)  A  mate  is  not  entitled  to  proceed 
for  disbursementa.  The  Victoritt,  87 
L.  J.  Ad.  12. 

(m)  Ante,  p.  166 ;  The  Princess  He- 


Unci,  Lush.  190,  80  L.  J.  Ad.  137. 

{n)  Ante,  p.  1 68 ;  The  Jose^^hine,  Swa. 
152. 

(o)  The  Blakeney,  Swa.  428  ;  and 
pott,  176  n.  (c). 

(p)   The  Mary  ilnn,  L.  &  1,  Ad.  8 
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respect  of  wages  due  to  the  crew,  is  not  a  disbursement  within 
the  Act,  and  nothing  will  in  general  be  allowed  as  a  dis- 
bursement which  has  not  been  actually  paid  (q).  The  fact 
that  the  master  is  also  part  owner  does  not  preclude  him 
from  suing  in  the  Court  (7*). 

No  distinction   has   been  drawn  in  what  has  been  said  Foreisneni 
above  between  claims  by  those  serving  on  board  British  ships  ^*^(^"^y^'* 
and    claims    by  foreigners  against  foreign    vessels   which 
happen  to  be  in  the  ports  of  this  kingdom.     The  Court  of 
Admiralty,  administering  a  part  of  the  maritime  law  of  the 
world,  possesses  a  competent  jurisdiction  to  adjudicate  in 
such  casea     At  the  same  time  the  exercise  of  this  juris-  Uniefwtheir 
diction  is  discretionary  with  the  Court,  and  if  the  consent  of  ^^^'^^  p*°" 
the  representative  of  the  Government  to  which  the  vessel 
belongs  is  withheld,  upon  reasonable  grounds  being  shown, 
the  Court  may  decline  to  exercise  its  authority  («).     In  all 
cases,  however,  it  is  indispensable  that  notice  of  the  intended 
proceeding  should  be  given  in  the  first  instance  to  the  re- 
presentative of  the  foreign  Government,  although  the  Court 
does  not  feel  imperatively  bound  to  act  in  accordance  with 
the  views  that  may  be  entertained  by  such  representative  (t). 


(9)  The  Chieftain,  82  L.  J.  Ad.  109 ; 
The  Edwin,  Br.  k  L.  281.  As  it  fre- 
qnently  happens  that  the  master  is 
liable  upon  blllB  of  exchange  which  he 
has  drawn  upon  his  owners,  and  which 
have  been  dishonoared,  it  is  the  prac- 
tioe  to  allow  the  master  the  amonnts  of 
such  bills  though  not  paid,  and  to  direct 
that  the  master's  claim  be  not  paid  out 
of  the  registry  until  such  bills  have  been 
pud  and  deposited  in  the  registiy.  The 
Red  Roie,  2800  and  2848,  21st  July, 
1866,  Eegistrai's  Reports.  This  prac- 
tice has  recently  been  confirmed  by  the 
present  Judge,  in  The  Feronia  (3649), 
4th  February,  1868,  upon  exception 
being  taken  to  the  Registrar's  Report.  In 
The  James  Seddon,  L.  R.  1,  Ad.  62, 
the  expenses  of  the  master  in  defending 
himself  agsinst  a  false  charge  of  murder 
made  against  him  abroad  by  some  of 


the  crew,  and  also  a  sum  of  10^.  for- 
feited by  him  by  reason  of  his  not  ap- 
pearing to  prosecute  his  accusers  on  a 
charge  of  perjury,  were  allowed  as  dis- 
bursements on  account  of  the  ship ;  and 
as  to  what  are  disbursements  ;  tee  also 
the  judgment  in  The  Feronia. 

(r)  The  Feronia,  4th  February,  1868. 

(»)    The  Oolubchick,    1     W.    Rob. 
164 ;  The  Nina,  17  L.  T.  N.  S.  891. 

(0  The  Oolubchick,  1  W.  Rob.  154. 
In  The  Heraogin  Marie,  Lush.  292, 
no  notice  had  been  given,  and  the 
owners  having  appeared  under  protest, 
and  the  consul  protesting  against 
the  prosecution  of  the  claim  for  wages 
by  the  master,  the  suit  was  dismissed, 
but  without  ooets.  In  The  Octavie, 
Br.  k  L.  252,  the  suit  was  also  dis- 
missed on  the  oonsuFs  protest.  In 
The  Timor,  12  W.  R.  219,  the  consul 
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In  cases  of  great  hardship,  where  a  vessel  is  sold  under 
decree  of  the  CSourt,  and  neither  master  nor  mariner  left 
with  any  means  of  subsistence,  the  Court  might  proceed  in 
hce  of  the  consul's  protest  (it). 

By  the  Admiralty  Rules  of  1859  (v),  it  is  provided  that  in 
a  wages  suit  against  a  foreign  vessel,  notice  of  the  institution 
of  the  cause  shall  be  given  to  the  consul  of  the  State  to  which 
the  vessel  belongs,  if  there  be  one  resident  in  London,  and  a 
copy  of  the  notice  shall  be  annexed  to  the  aflSdavit,  to  lead 
the  warrant.  Where  the  foreign  representative  does  not 
interfere,  the  Court  will  consider  that  it  has  his  indirect 
sanction,  and  the  cause  is  allowed  to  proceed  as  a  matter  of 
course  (x), 
Thelftr/vn  The  master  of  a  foreign  ship  has  a  right  to  proceed  for  his 
ihe*!^"^  wages  in  the  Admiralty  Court  here,  although  by  the  law  of  his 
flag  he  may  have  no  lien  upon  the  ship  or  freight  for  his 
wages,  the  question  being  one  of  remedy,  and  therefore 
governed  by  the  lex  fori  (y).     But  any  question  as  to  the 


baTiDg  uterreMd,  ud  the  akipownen 
coMenting,  tlie  Court  ordered  tke  pro- 
oeeda  in  ooart  to  be  paid  to  the  oensal, 
he  undertaking  to  apportion  them 
amongst  the  parties  entitled.  In  that 
eaae,  Dr.  Lushington  said :  "  A  motion 
on  behalf  of  a  foreign  oonanl  that  the 
amount  claimed  in  a  suit  for  wagea  by 
•eamen  belonging  to  the  eonntry  which 
he  represents,  may  be  paid  to  him  for 
their  nae,  is,  under  circumstanoes  like 
the  present,  granted  as  of  coarse.  If 
the  consul  objecto  to  the  Court  enter- 
taining a  suit  of  this  natare,  the  Court 
always  orders  that  the  suit  be  disoon- 
tinned  ;  and  if  the  consul  himself  un- 
dertakes to  do  justice  between  the  par- 
ties, the  Court  is  always  satisfied  with 
that  asBuiance,  and  transfers  the  matter 
to  him  altogether." 

(«)  The  MUford,  Bwa.  862-^66. 

(v)  See  Ad.  Rules.  10,  andpoff,  187. 

(x)  The  MUford,  Swa.  866 ;  The 
Odavie,  Br.  k  L.  215—217. 

(y)  ne  Milford,    Swa.  862—366  ; 


The  JoMthan  Chodhwe^  Swa.  524— 
526,  in  which  the  191st  section  of  the 
Merchant  Shipping  Act»  1854,  was  held 
to  extend  to  the  master  of  a  foreign  ship 
the  remedy  in  rem  which  was  pre- 
Tiously  confined  to  seamen.  In  like 
manner  the  10th  section  of  the  Admi- 
ralty Oooit  Act,  1861,  the  terms  of 
which  are  sufficiently  wide  for  the  pur- 
pose, would  be  held  to  apply  to  foreign 
masters  and  seamen.  The  master  has  a 
lien  for,  and  can  enforce  his  daim  fa- 
wages  in  a  Vice  Admiralty  Court,  what- 
eyer  may  be  the  municipal  law  of  tiie 
colony  :  The  Rajah  of  Oochm,  Swa. 
478—476.  By  the  Merchant  Ship- 
ping Act,  1854,  s.  290,  «If  in  any 
matter  relating  to  any  ship^  or  to  any  per^ 
son  belonging  to  any  ship,  there  appeals 
to  be  a  conflict  of  lawa^  then,  if  there  is 
in  the  third  part  of  tlus  Act  any  proTision 
upon  the  snbjeet  which  is  hereby  ex- 
pressly made  to  extend  to  sudi  ship,  the 
case  shall  be  governed  by  such  provi- 
sion, and  if  there  is  no  soch  provisioo,  the 
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contract  must  be  determined  either  by  the  law  of  the  place  "The  lex  loci 
where  the  contract  is  made,  or  by  the  law  of  the  flag ;  but  as  the^cwi °^' 
the  contract  is  usually  made  within  the  jurisdiction  of  the  *»c*« 
country  to  which  the  ship  belongs,  the  question  must  in  most 
cases  be  decided  by  the  municipal  law  of  that  country  (z). 

Alien  enemies  may  sue  in  the  Court  for  wages  earned  by 
them  as  mariners  on  a  voyage  to  this  country  under  the  pro- 
tection of  a  licence  (a)  ;  where,  however,  the  voyage  is  illegal, 
the  seamen,  unless  they  are  in  no  way  implicated  in  the 
illegal  act,  cannot  recover  their  wages  (&). 

The  Court  has  now  jurisdiction  over  a  claim  for  wages,  jnrisdic- 
whatever  may  be  its  amount,  but  in  order  to  discourage  the  **^  "  *^ 


ease  shall  be  goyemed  by  the  law  of  the 
place  in  which  inch  ship  is  registered." 
(c)   The  Johann  Friederich,  1    W. 
Bob.  37,  88.     And  as  to  the  general 
question,  see  Don  y.  lApman,  5  CI.  & 
F.    1  ;    4    FhiIlimore*s    Intematiunal 
Law,    440  ;    Westlake's    Fri?ate    In- 
teniational  Law,  |  510 ;   Story's  Con- 
flict of  Laws,  8rd  edit.  §  323  ;  Lloyd 
y.   Guibert,   83  L.  J.  <^  B.  241,  85 
Id.    74.     See   suprci,    p.    52.      And 
SB    to    the     meaning   of    the    word 
**  dollar*'  see  The  Nonpareil,  Br.  &  L. 
855.      The  Conrt   formerly    seems  to 
have  declined  to  admioister  the  foreign 
law,  and  the  diflScnlty  of  administering 
the  Ux  loci  contractus  was  one  of  the 
groands   upon    which    the  Coart  re- 
served to  itself  a  discretion  as  to  en- 
tertaining cl^ms  by  foreign    seamen  : 
The  Golubchicky  1  W.  Bob.  143—148. 
In  The  Courtney,  Edwards,  289,   the 
Conrt  declined  to  entertain  a  claim  .for 
three  months'  advance  pay,  payable  by 
the  law  of  the  United  States,  consider- 
ing (the  daim  being  one  not  arising 
oat  of  the  general  maritime  law)  that 
it  had  not  jariadiction  to  enforce  a  mn- 
nicipal  regulation  of  that  country,  at  the 
same  time  intimating  that  if  the  rega- 
lations  had  been  embodied  in  the  con- 
tract so  as  to  oompoee  a  part  of  it,  the 
Court  might  have  been  empowered  to 
deal  with  the  daim.    There  was  a  far- 


ther reason  in  that  case  why  the  Court 
should  not  interfere,  as  the  money  was 
by  the  manioipal  regnlatioDS  payable  in 
the  first  instance  to  the  ^sonsul,  and  by 
him  in  a  certain  event,  and  in  part  only, 
to  the  seaman,  so  that  the  claim  was 
in  reality  by  the  consul.  In  The  WU- 
helm  Frederick,  1  Hagg.  138,  the 
Conrt  declined  to  entertain  the  daim, 
the  seamen  baring  agreed  not  to  take 
proceedings  in  foreign  ports,  or  until 
the  ship  should  return.  As  the  Court 
has  now  power  to  deal  with  special 
contracts  (Admiralty  Court  Act,  1861, 
sect  10),  it  is  conceived  that  it  wonld 
enforce  the  munidpal  regulations  of  the 
ibrdgn  state  in  favour  of  &  seaman,  so 
far  as  they  relate  to  the  contract  and 
not  to  the  remedy,  and  would  not 
merdy  administer  the  general  mari- 
time kw.  In  The  Union,  1  Lush. 
.128,  the  claim  included  an  extra 
month's  wages,  and  passage  money  to 
France,  as  due  to  the  seamen  by  the 
law  of  France,  and  also  a  claim  by  the 
consul  for  half  the  wages  due  to  deser- 
ters at  the  time  of  desertion,  as  there- 
by by  the  law  of  France  forfeited  to 
the  French  Gbvemmeut,  and  no  objection 
seems  to  have  been  taken  to  the  daim. 
(a)  ITie  Maria  Theresa,  1  Dods.  803 ; 
Vrow  Mina,  1  Dods.  284. 

(&)  As  to  running  a  blockade,  see 
The  Helen,  L.  B.  1,  Ad.  1. 
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Costs.  institution  in  the  Court  of  suits  for  trivial  amounts,  it  is 
provided  by  the  10th  section  of  the  Admijcalty  Court  Act, 
1861,  that  if  the  plaintiflF  in  any  such  cause  do  not  recover 
50Z,  he  shall  not  be  entitled  to  any  costs,  charges,  or  expenses 
incurred  by  him  therein,  unless  the  judge  shall  certify  that 
the  cause  was  a  fit  one  to  be  tried  in  the  court  (c). 

The  lien  for  The  seaman  has,  by  the  law  maritime,  a  lien  on  the  ship 
and  freight  for  his  wages  (cZ),  and  now  by  statute  a  master 
has  a  lien  on  her  for  his  wages  and  disbursements  (e).  The 
lien  exists  in  the  case  of  a  master,  innocent  himself,  who  has 
been  appointed  by  a  person  who  has  fraudulently  obtained 
possession  of  the  ship,  the  lien  depending  upon  the  services 
rendered,  quite  independently  of  any  contract  (/),  and  it 
covers  the  whole  ship,  one  part  as  well  as  another,  and  no 
one  part  more  than  another  (g). 

This  lien  being  a  maritime  lien  is  not  destroyed  by  the 
hypothecation  or  mortgage  of  the  ship  or  by  her  sale  to  a 


Not  de- 
stroyed by 
sale  or 
mortgage 
of  the  ^ip. 


(c)  It  is  conceived  that  this  section, 
by  giving  the  Co  art  jorisdiction  over 
any  claim  for  wages,  &;c.,  impliedly 
repeals  the  189th  sect,  of  the  Merchant 
Shipping  Act,  1854,  so  far  as  it  re- 
stricts the  jurisdiction  of  the  Admi- 
ralty Court.  By  that  section  no  suit 
for  the  recovery  of  wages  nnder  the  sum 
of  50^  could,  except  in  certain  speci- 
fied cases,  be  instituted  in  the  Admi- 
ralty Court  As  soon  as  the  amount 
recoverable  appeared  to  be  under  that 
sum,  the  Court  declined  jurisdiction 
{The  Harriett,  Lush.  285  ;  The  Blake- 
ney,  Swa.  428),  although  it  would  not 
enter  into  a  preliminary  investigation 
to  determine  the  question  {The  Nymph, 
Swa.  86).  It  may  perhaps  be  con- 
tended that  the  189th  section  of  the 
Merchant  Shipping  Act,  1854,  and 
the  10th  section  of  the  Admiralty 
Court  Act,  1861,  may  be  read  toge- 
ther, and  that  their  joint  operation  is 
that  a  plaintiff  shall  not  be  entitled  to 
costs,  even  in  the  cases  excepted  from 
the  operation  of  the  189th  section  of 


the  Merchant  Shipping  Act,  1854,  aa- 
less  the  judge  shall  certify.  Bat  the 
difficulties  attending  this  oonstraetiaii 
Are  very  great.  It  would  probably  in- 
volve the  anomaly  that  a  master  might 
be  entitled  to  sue  in  the  Court  for  dis- 
bursements, though  not  for  wages,  and 
that  a  pilot,  who  is  not  a  seaman  with- 
in the  meaning  of  the  Merchant  Ship- 
ping Act,  1854  (see  section  2,  and  atUe, 
p.  163),  and  a  foreign  seaman,  to 
whom  it  is  doubtful  whether  the  lS9ik 
section  applies  (see  Burns  v.  ChapmoM, 
5  C.  B.  N.  S.  481,  28  L.  J.  C.  P.  6), 
would  be  in  a  better  posiUon  as  to 
suing  in  the  Court  than  a  British  sea- 
man. 

(d)  The  Sydney  Cove,  2  Dods.  7 — IS  ; 
The  Margaret^  3  Hagg.  2S8— 290  ; 
The  Reliance,  2  W.  Bob.  122. 

(e)  The  1 89th  section  of  the  Merefaant 
Shipping  Act,  1854;  The  Mary  Anu^ 
L.  R.  1,  Ad.  8,  and  ante,  p.  172. 

(/)  The  Edvfin,  Br.  k  L.  281. 
(g)  The  Neptune,    I  Hagg.    227— 
288. 
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bond  fide  purchaser  without  notice  Qi),    It  takes  precedence  Ranks  after 
of  every  other  claim  upon  the  ship  (i),  except  for  damage  ^^^^  *°^ 
done  by  collision  (i),  and  for  salvage  (Q.  As  against-the  holder 
of  a  bottomry  bond,  no  distinction  is  to  be  drawn  between 
wages  earned  before  the  giving  of  the  bond  and  wages 
earned  after  (m).     A  master,  however,  cannot  compete  with  ^»®*»  ^^ 

^    '  ,  .  .  ^  .         master  as 

the  bondholder  for  his  wages  against  the  ship,  when  he  binds  against  a 
himself  personally  by  the  bond ;  but  when  he  has  incurred  no  ^o^^^iJer 
such  personal  obligation,  or  when  the  bondholder  will  not  be 
prejudiced  by  the  master  having  priority,  he  is,  as  against  the 
bondholder,  in  the  same  position  as  a  seaman  (n).    And  the  Or  as 
master  cannot  compete  with  the  seamen  to  their  detriment  seamen* 
for  a  share  in  a  fund  which  is  insufficient  to  meet  the  claims 
of  both  (o). 

The  master  or  seaman  does  not  by  proceeding  at  law  l^ien  not 
preclude  himself  from  enforcing  his  claim  m  rem  in  the  proceedings 
Admiralty ;  and  though  he  has  obtained  a  judgment  at  law  for  **  ^^• 
his  wages  which  has  turned  out  fruitless  by  reason  of  the 
bankruptcy  of  the  owner,  and  has  proved  for  his  claim  on  the 
estate,  he  may  nevertheless  proceed  in  rem  against  the 


(A)  The  Sydney  Cave,  2  Bods.  7— 
18 ;  The  Margaret,  8  Hagg.  238— 
290  ;  The  Batavia,  2  Bods.  500  ;  The 
Nymph,  Swa.  86;  The  Bengal,  Swa. 
468 ;  The  Chieftain,  Br.  &  L.  212. 
**  Where  a  mtm  purchases  a  ship,  he 
takes  it  with  all  the  liabilities  that  at- 
tach to  it  in  law.  If  the  ship  be  sold, 
■fae  IS  always  subject  to  any  demand 
for  seamen's  wages  for  any  period  of 
time  during  which  the  law  aUows  a 
snit  to  be  broogbt.  She  is  subject  to  a 
bottomiy  bond,  and  to  a  demand  for 
salrage ;  therefore  it  becomes  the  duty 
of  those  who  purchase  ships  to  take 
care  with  whom  they  deal."  Per  Dr. 
Lushington,  in  The  Nymph,  Swa. 
S6. 

{%)  The  precedence  of  liens  is  to  be 
goremed  by  the  lex  fori;  The  Union, 
Lush.  128—137. 


(h)  The  Benares,  7  Notes  of  Cases, 
50  ;  The  Linda  Fhr,  Swa.  309. 

(i)  The  Selina,  2  Notes  of  Cases, 
18 ;  The  Ouslaf,  1  Lash.  506—508. 

(ill)  The  Union,  1  Lush.  128—137, 
dissenting  from  the  opinion  intimated 
in  The  Mary  Ann,  9  Jur.  494 ;  The 
Janet  Wilson,  Swa.  261 ;  and  The  Jo- 
nathan Ooodhue,  Swa.  524.  The  pos- 
sessorf  lien  of  a  shipwright  for  repairs 
is  subject  to  maritime  liens  attaching  to 
the  ship  when  taken  into  the  ship- 
wright's yard  as  salyage  and  mariners* 
wages  when  due,  but  is  entitled  to  pre- 
ference over  claims  for  wages  earned  or 
necessaries  furnished  subsequently ; 
The  Qustaf,  Lush.  506. 

(n)  The  Jonathan  Ooodhue,  Swa. 
524  ;  The  Salacia,  1  Lush.  545  ;  The 
Edward  Oliver,  L.  B.  1  Ad.  382. 

(o)  The  Salacia,  1  Lash.  545. 
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ship  (/?).     Neither  does  a  release  by  the  master  or  seaman  of 
his  personal  claim  against  the  shipowner  operate  as  a  release 
of  the  ship  from  his  claim  for  wages  (q).    But  a  seaman,  on 
being  tendered  his  full  wages  in  cash,  having  preferred  a 
bill  of  exchange  on  the  owners  as  an  accommodation  for 
himself,  was  held  to   have  lost   his  right  to   sue  in  the 
Admiralty  Court  upon  the  bankruptcy  of  the  owners  and 
dishonour  of  the  bill  (r). 
Suit  most        By  the  stat.  4  Anne,  c.  16,  suits  for  wages  in  the  Admiralty 
within'fi*  Court  must  be  brought  within  six  years. ,   The  master,  like 
yean.         the  Seaman,  has  six  years  in  which  to  bring  his  suit,  and  he 
does  not  lose  his  lien  by  delaying  to  enforce  it  for  ten  months 
after  his  discharge,  as  against  persons  who  have  become 
Reference    mortgagees  in  the  interim  («).     Where  the  amount  of  the 
a^tTmer-'^^  claim  of  the  seaman  or  the  master  is  disputed,  the  accounts, 
chants.       as  well  the  seaman's  or  master's  claim,   and  the  owners 
counter-claim   (if  any)   are  referred   to  the    registrar  and 
merchants  for  investigation,   who  report  the  amount  due, 
on  which  interest  is  allowed  from  the  date  of  the  report  {t). 
Their  report  is  subject  to  review  by  the  Court 
Costs.  Costs  are  in  the  discretion  of  the  Court ;  but  where  the 

sum  recovered  is  less  than  501,,  the  judge  must  certify  that 
the  cause  was  a  fit  one  to  be  tried  in  the  Court  {u).  A  cer- 
tificate would  probably  be  granted  in  all  cases  where  the 
circumstances  are  such  that  the  seaman  or  master  is  likely 
not  to  obtain  satisfaction  of  his  claim  except  by  proceeding 
in  rem  against  the  ship  (a;).   When  the  claim  is  an  excessively 


(p)  The  Bengal,  Swa.  468:  The 
John  anc?  Marj/f  Swa.  471  ;  and  see 
Nelson  v.  Coucli,  33  L.  J.  C.  P.  46 ; 
The  Syliih,  L.  R.  2  Ad.  24 ;  37  L.  J. 
Ad.  17. 

(q)  The  Chieftain,  Br.  &  L.  212. 

(r)  The  William  Money,  2  Hagg. 
136. 

(a)  The  Chieftain,  Br.  &  L.  212. 

{t)  The  master's  claim,  as  in  most 
instances  involving  the  consideration  of 
numerous  items,  is  generally  so  re- 
ferred, but  it  is  very  seldom  necedsary 


to  refer  aseaman^s  daim.  The  uraal 
form  of  the  report  as  to  interest  il^ 
**  with  interest  thercen  at  the  imte  of 

4  per  cent,  from (date  of  report) 

to  (a  fortnight  after),  and  from 

the  latter  date  at  the  rate  of  5  per 
cent,  per  annum,  except  when  the 
bank  rate  exceeds  4  per  cent,  and 
then  at  the  rate  of  1  per  cent,  per 
annum  above  such  bank  rate." 

(u)  Admiralty  Court  Act,  1S61,  s. 
10,  antCy  p.  175. 

(x)  '*  The  Court  never  remits  eeamea 
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exorbitant  one,  the  judge  may  disallow  the  plaintiff  his  costs 
of  suit,  though  he  may  recover  more  than  50Z.;  and  it  is  the 
constant  practice  to  disallow  the  master  his  costs  of  the 
reference  to  the  registrar  and  merchants,  where  his*  claim 
has  been  much  reduced,  and  even  to  condemn  him  in  the 
costs  of  the  reference.  No  fixed  rule,  however,  can  be  laid 
down,  the  Court  being  governed  by  the  circumstances  of  each 
case(y). 


to  the  doubtfnl  dumoe  of  recoYering 
their  miges  against  an  embanassed 
owner."  Per  Dr.  Lushington,  in  Tht 
Union,  Lnah.  128—136. 

(y)  In  5rhe  LemueUof  Lnsh.  147, 
upon  a  motion  to  oondemn  the  plain- 
tiff in  the  costa  of  the  refeienee,  Dr. 
Lnshmgton  said  :  "  I  am  of  opinion 
that  the  role  which  obtains  in  referenoes 
in  '  collision '  cases,  ought  not  to  apply 
to  references  concerning  masten^  wages. 
It  vonld  dearly  operate  inequitably;  nor 
can  I,  on  the  other  hand,  lay  down  a 
mle  that  if  the  master  recorers  anything 
he  is  entitled  to  all  the  costs  of  the  re- 
ference ;  such  a  mle  wonld  enconrage 
exorbitant  demands  by  masters,  espe- 
cially as  an  owner  has  not  the  means  of 
estimating  with  precision  the  amount 
really  dae  to  the  master  upon  aeconnts 
relating  to  transactions  which  hate  been 
eondneted  by  the  master  in  different 
parti  of  the  globe.  I  shall,  therefore, 
lay  down  no  rale,  but  endearoar  to  de- 
cide equitably  according  to  the  circum- 
stances of  each  case.  In  the  present 
case  the  aeoounts  covered  a  sum  of  more 
than  70002.,  and  extended  oyer  a  period 
of  nearly  four  years.  The  master 
claimed  a  balance  of  10682.  8«.,  but  of 
this  the  registrar  has  allowed  only 
8932.  16i^  5c2.,  thus  striking  off  more 
than  half  the  amount.  I  think  also 
the  master  may  be  further  to  blame 
on  aooonnt  of  the  character  of  some  of 
the  items  disaUowed  him,  but  I  do  not 
dedde  on  this  ground.  On  the  other 
hand,  the  owners  are  equally  to  blame, 
for  their   counter  claims  amount  to 


10612.  13«.  3e2.,  and  the  registrar  has 
allowed  them  only  6742.  6«.  5<2.  I 
shall  order  each  party  to  pay  his  own 
costs.''  In  The  William,  LusL  199, 
upon  a  motion  to  condemn  the  plaintiff 
in  the  costs  of  the  reference.  Dr.  Lush- 
ington  said  :  ''  I  hare  already  decided 
that  I  can  lay  down  no  fixed  rule  for 
the  incidence  of  costs  of  reference  in 
causes  of  mastered  wages.  I  must  be 
goremed  by  the  circumstances  of  each 
case,  endeavouring  on  the  one  hand  to 
discourage  perverse  resistance  to  sub- 
stantially honest  claims,  and  on  the 
other  hand  to  discourage  excessive  de- 
mands. I  hare  not  adopted  the  com- 
mon law  rule  that  the  amount  of  the 
tender  shall  decide  whether  the  plaintiff 
or  the  defendant  shall  pay  the  costs  of 
the  investigation  of  the  accounts,  be- 
cause I  think  that  role  would  operate 
hardly  upon  owners  who  have  to  base 
their  calculations  upon  accounts  fur- 
nished by  the  master.  In  the  present 
ease  the  defendants  tendered  1502.,  and 
the  registrar  has  found  4132.  1«.  5d. 
due  to  the  plaintiff ;  the  insufficiency  of 
the  tender  entitled  the  plaintiff  to  pur- 
sue his  claim,  but  not  to  pursue  a 
daim  for  16002.'  I  do  not  say  that  any 
of  the  items  found  against  the  plaintiff 
convict  him  of  fraud ;  but  I  am  opinion 
that  he  pressed  an  excessiye  claim, 
and  thereby  substantially  caused  the 
litigation,  and  I  therefore  condemn  him 
in  the  costs  of  the  reference,  and  in  the 
costs  of  this  motion."  And  see  The 
Fleur-de-Lis,  L.  R.  1  Ad.  49. 

N  2 
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Jariadie- 
tion  over 
claims 
in  reipeet 
of  seamen 
entsring 
the  navy. 


By  sects.  217  and  218  of  the  Merchant  Shipping  Act,  1854, 
jurisdiction  is  given  to  the  registrar  of  the  Admiralty  Court 
to  decide  claims  for  excess  of  wages  which  owaers  have  been 
obliged  to  pay  to  substitutes  in  place  of  seamen  who  have 
entered  into  the  navy,  and  the  mode  of  proceeding  is  regulated. 
In  case  of  the  registrar  considering  the  claim  or  any  part  of  it 
not  just,  the  matter  may  be  referred  to  the  judge  in  cham- 
bers. Costs  not  exceeding  ol,  for  each  seaman  may  be  awarded. 

In  dealing  with  the  jurisdiction  of  the  Admiralty  Court  in 
questions  of  wages,  it  was  no  part  of  the  plan  of  this  chapter 
to  treat  of  wages  generally,  or  of  the  hire  aud  service  of  sea- 
men, except  so  far  as  bearing  upon  the  jurisdiction  of  the 
Court.  For  full  information  upon  the  subject  reference 
may  be  made  to  the  authorities  cited  below  (s),  and  to  the 
thii'd  part  of  the  Merchant  Shipping  Act,  1854  (a). 


(z)  Abbott  on  Shipping ;  Maclacblan 
on  Shipping,  pp.186— 246  ;  Mande  and 
Pollock  on  Shipping,  8rd  edit.  82—191. 

(a)  Since  the  preceding  sheet  vas  in 
the  press,  an  important  judgment  has 
been  deUrered  by  the  Privy  Goancil 
(6th  February,  1868),  in  The  Nina 
(37  L.  J.  Ad.  17),  as  to  the  right  of 
seamen  belonging  to  foreign  ships  to 
sue  in  the  Admiralty  Conrt.  The  fol- 
lowing is  the  judgment. 

'*  This  is  an  appeal  from  the  Court  of 
Admiralty,  which  dismissed  the  defend- 
ant from  this  cause  and  all  further  ob- 
servance of  justice  therein,  and  con- 
demned the  plaintiff  in  the  costs  and 
damages  consequent  on  the  arrest  of  the 
vessel  NinOf  and  also  condemned  him 
in  the  costs  of  the  cause,  and  decreed 
the  vessel  to  be  released. 

**  Tlie  vessel  is  a  Portuguese  vessel ; 
the  appellant  is  a  British  subject. 

**ln  April,  1867,  the  plaintiff  com- 
menced his  service  on  board  The  Nina, 
then  lying  at  Havana.  He  signed  the 
articles  in  the  common  form  which  was 
supplied  to  him,  a  certified  copy  of 
which  is  in  evidence.  On  arrival  at 
Greenock,  he  alleges  that  he  was,  by 


D*  Almeida,  the  nominal  captain,  tamed 
out  of  the  vessel  without  payment  of 
what  was  due  to  him  for  wages  and 
disbursements  on  aecoant  of  the  ship. 
Upon  which  he  arrested  her,  bat  not 
prosecuting  the  case  with  soffident 
diligence  in  Scotland,  the  salt  was  dis- 
missed, and  the  ship  released.  The 
Nina  then  came  to  Cardiff,  where  tbe 
appellant  again  arrested  the  shipi,  and 
instituted  this  suit  in  the  Adnunlty 
Court  for  wages  and  disbursements. 

'*  In  accordance  with  the  10th  of  the 
rules  of  the  Admiralty  Court,  paUisbed 
in  1859  {anie,  p.  174),  notice  of  the 
suit  was  given  to  the  Portognese  ooosal 
residing  in  this  oountiy ;  whereopooy 
the  consul  sent  in  a  protest,  whieky  as 
far  as  is  material,  is  as  follows': — 

*  * '  4.  I  have  inspected  the  certificate 
of  the  matrieula  and  roll  under  which 
The  Nina  was  sailing  when  she  arrived 
at  Greenock  in  the  month  of  June,  1367; 
and  I  say  that  such  matrieula  and  roll 
purports  to  have  been  duly  execated, 
as  required  by  Portuguese  law,  before 
Fernando  de  GFaver  e  Tiscar,  the  Consal- 
Gencral  of  His  Most  Faithful  Majesty 
the  King  of  Portugal  at  Havana. 
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"'5,  By  tbe  lav  of  Portagal,  the 
masters  of  all  Portognese  TesselB  are 
required,  before  taking  any  officer  or 
seamen  to  sea  in  a  Portngncse  vessel, 
to  enter  into  a  matricnla  and  roll,  set- 
ting forth  the  voyage  upon  which  the 
ship  is  about  to  sail,  and  that  the  offi- 
cers and  seamen  about  to  proceed  in 
her  have  agreed  to  serve  for  that  voyage ; 
and  such  matricnla  and  roll  is,  by  Por- 
tuguese law,  the  only  mode  in  which  a 
binding  engagement  can  be  entered  into 
between  the  master  of  a  Portuguese 
ship  and  his  officers  and  seamen ;  and 
the  matricnla  and  roll  when  entered  is 
signed  by  the  master,  officers,  and  sea- 
men. 

"  *  7.  The  plaintiff  in  this  action, 
Charles  La  Blache,  has,  by  the  said 
matricnla  and  roll,  submitted  himself 
to  the  provisions  of  the  Codigo  Com- 
mercial of  Portugal,  by  which  the  said 
Charles  La  Blache  is  restricted  from 
taking  any  proceedings  against  The 
Nina  or  her  master,  and  is  required  to 
submit  any  dispute  or  disputes  that 
might  be  existing  between  them  either 
to  the  Portuguese  vice-consul  at  Glasgow, 
or  to  myself. 

***S.  The  said  Charles  La  Blache, 
has  not,  as  I  am  informed  and  believe^ 
submitted  or  attempted  to  submit  any 
dispute  or  disputes  existing  between 
him  and  the  master  of  The  Nina  to  the 
Portuguese  vice-consul  at  Ghisgow ;  and 
that  the  said  Charles  La  Blache  baa  not 
submitted  or  attempted  to  submit  any 
such  dispute  to-me,  which  I  would  have 
readily  entertained  had  the  said  Charles 
La  Blache  so  done. 

" '  9.  The  said  Charles  La  Bkche 
being  subjeot  to  the  provisions  of  the 
Codigo  Commercial,  and  not  having 
taken  the  measures  adopted  thereby  to 
settle  hia  dispute  with  the  master  of 
The  Nina,  I  respectfully  submit  that  it 
IS  not  within  the  jurisdiction  of  this 
honourable  Court  to  entertain  the  daim 
of  the  aaid  Charles  La  Blache ;  and,  as 
the  commercial  representative  of   his 


Majesty  the  King  of  Portugal,  I  consider 
it  to  be  my  duty  to  respectfully  and 
formally  protest  against  the  exercise  of 
the  jurisdiction  of  this  honourable  Court 
in  or  about  the  dispute  existing  between 
the  said  Charles  La  Blache  and  the 
master  of  the  Portuguese  ship  Nina, 

***F.  L  VakZsllar.' 

< '  In  this  state  of  things  several  ques- 
tions arise  : 

*  <  1.  Whether  the  Court  of  Admiralty 
haa  any  jurisdiction  at  all  in  the  case 
of  a  daim  for  wages  by  seamen  for  ser- 
vice on  board  of  a  foreign  vessel  ? 

"2.  If  it  has  such  jurisdiction,  whe- 
ther, before  exercising  it,  the  Court  is 
bound  to  send  notice  of  the  case  to  the 
consul  of  the  state  to  which  the  vessel 
belongs  ? 

*'3.'If  the  foreign  consul  intervenes 
and  protests,  whether  such  protest  ope- 
rates ipso  facto  aa  an  absolute  bar  to  the 
prosecution  of  the  suit,  or  whether  the 
judge  is  to  take  into  consideration  the 
grounds  and  reasons  advanced  by  the 
consul,  and  to  determine  according  to 
his  discretion  whether,  having  regard 
to  those  grounds  and  reasons,  it  is  fit 
and  proper  that  the  suit  should  proceed 
or  be  stayed  ? 

''4.  Whether  the  grounds  and  rea- 
sons put  forward  in  the  protest  of  the 
Portuguese  consul  in  the  present  case 
are  sufficient  to  satisfy  the  Court  that 
the  suit  ought  to  be  stayed  ! 

<*0n  the  first  question,  no  doubt 
whatever  is  entertained  by  their  lord- 
ships. From  the  time  of  Lord  Stowell 
down  to  the  present,  the  Court  of  Ad- 
miralty has  always  asserted  and  exer- 
cised this  jurisdiction.  And  if  there 
remained  any  doubt  on  the  subject,  the 
10th  section  of  the  Act  24  Vict.  c.  10, 
expressly  gives  jurisdiction  to  the  Court 
of  Admiralty  in  the  case  of  any  ship, 
which,  as  the  context  and  the  rest  of 
the  Act  plainly  show,  means  the  ship 
of  any  nation. 

<<  Nor  have  their  lordships  any  more 
doubt  upon  the  second  question.      It 
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has  been  argaed  tA  the  bar  that  the 
loth  section  of  the  Act  of  24  Vict.  o. 
10,  before  referred  to,  has  the  effect  of 
abolishing  the  practice  etgoined  by  the 
10th  of  the  rules  of  the  Admiralty  Conrt 
of  1859,  before  referred  to,  of  sending 
noUce  to  the  consul  of  the  nation  to 
vhich  the  foreign  ship  beloDgs.  To 
this  argument  their  lordships  cannot 
accede.  If  it  had  been  intended  by  the 
legislature  to  abolish  the  practice,  that 
10th  rule,  which  it  is  to  be  obserred 
has  the  force  of  statute,  -would  hare 
been  expressly  referred  to  by  the  Act 
and  overruled.  This  is  not  done.  The 
10th  section  of  the  Act  is  perfectly  con- 
sistent with  the  rule.  The  only  object 
of  that  section  was  to  extend  the  juris- 
diction which  the  Court  already  had  in 
the  ordinary  case  of  wages,  to  the  cases 
of  wages  under  special  ocmtract,  and  of 
disbursements  on  account  of  the  ship. 

"  With  respect  to  the  third  question, 
their  lordships  are  of  opinion  that  the 
protest  of  the  foreign  consul  does  not^ 
ipso  facto,  operate  as  a  bar  to  the  pro- 
secution of  the  suit.  {AnUf  p.  178.) 
The  foreign  consul  has  not  the  power 
to  put  a  veto  on  the  exercise  of  its 
jurisdiction  by  the  Court  of  Admiralty. 
It  is  well  observed  by  Dr.  Lushington, 
in  the  case  of  I%e  Oolubchieh  (1  W. 
Bob.  154),  that  the  jurisdiction  of  the 
Court  of  Admiralty  cannot  depend  upon 
the  will  of  a  foreign  consul ;  that  as  he 
cannot  confer  the  jurisdiction,  so  he 
cannot  take  it  away.  If  the  consul 
protests,  but  advances  no  reason,  the 
suit  will  proceed.  If  he  advances 
reasons  for  staying  the  suit,  the  plain- 
tiff must  be  at  liberty  to  dispute  the 
&ct8,  and  answer  the  reasons  put  for- 
ward by  the  consul;  and  then  the 
judge  of  the  Court  of  Admiralty  is  to 
exercise  his  discretion,  and  determine 
whether,  having  regard  to  those  reasons, 
with  the  answers  thereto,  it  is  fit  and 
proper  that  the  suit  should  proceed  or 
bo  stayed.  By  discretion  is  meant,  to 
use  the  words  of  Lord  Bldon,  7  Yes.  84, 


not  an  arbitnuy,  capricioiu  discretion, 
but  one  that  is  regulated  upon  grounds 
that  will  make  it  judicial.  That  the 
exercise  of  this  jurisdiction  by  the  Court 
of  Admiralty  lies  in  the  discretion  of 
the  Conrt  in  the  sense  before  slated,  ia 
established  by  a  long  line  of  authorities^ 
from  the  time  of  Lord  Stowell  down  to 
the  present.  They  are  all  one  way^ 
and  they  are,  in  the  opinion  of  their 
lordships,  conclusive  on  this  subject 
And  their  lordships  concur  in  the  deci- 
sion of  the  late  learned  judge  of  the 
Court  of  Admiralty  in  the  case  of  7%e 
OctaxfU  (Br.  k  L.  252),  that  this  dis- 
cretion is  not  taken  away  by  the  10th 
section  of  the  Admiralty  Jurisdiction 
Act  already  referred  to. 

''Upon  the  first  three  questions, 
then,  their  lordships  are  of  opinion  that 
in  the  case  of  a  suit  for  wages  by  sea- 
men for  service,  on  board  of  a  foreign 
vessel,  the  Court  of  Admiralty  has  ju- 
risdiction, but  that  it  will  not  exercise 
it  without  first  giving  notice  to  the  con- 
sul of  the  nation  to  which  the  foreign 
vessel  belongs  ;  and  that  if  the  foreign 
consul,  by  protest,  objects  to  the  prose- 
cution of  the  suit^  the  Court  will  deter- 
mine^ according  to  its  discretion,  judi- 
cially exercised,  whether,  having  regard 
to  the  reasons  advanced  by  the  consul, 
and  the  answers  to  them  offered  on  the 
part  of  the  plaintiff,  it  is  fit  and  proper 
that  the  suit .  should  proceed  or  be 
stayed. 

<<  Their  lordships  are  further  of 
opinion  that  it  makes  no  difference  that 
the  plaintiff  is  a  British  subject.  It 
Is  the  nationality  of  the  veeael,  and  not 
the  nationality  of  the  individual  sea- 
man suing  for  his  wages,  that  must 
regulate  the  course  of  procedure.  {AnUe, 
p.  174.) 

'  *■  With  respect  to  the  fourth  question, 
which  is  whether  the  facts  and  reasons 
adduced  by  the  foreign  consul  are  es- 
tablished, and,  if  so^  whether  they  are 
suffident  to  induce  the  Court  to  stay 
the  further  prosecution  of  this  suit. 
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Their  lordships  ihink  that  they  are  so. 
The  plainUff  does  not  deny  that  the 
roll  or  matricnla  which  he  signed 
was  in  the  nsnal  form,  and  that  it 
contained  the  nsnal  printed  conditions 
which  now  appear  on  the  certified  copy 
produced  in  Gonrt.  By  these  he 
agrees  to  be  bound  by  the  Portngnese 
law ;  the  oonsnl  asserts  the  law  to  be, 
that  in  case  of  di£ference  between  the 
seamen  and  the  captain,  the  case  shall 
be  determined  by  the  Portngnese  con- 
sul redding  in  the  oountiy  irhere  the 
ship  is  arrested.  The  consequence  is, 
that  he  is  tlie  judge  to  determine  the 
contest  between  the  plaintiff  and  de- 
fendant)  and  he  is  ready  and  willing  to 
hear  and  dispose  of  the  case.  No  evi- 
dence is  giTen  to  contest  the  accuracy 
of  this  statement,  and  this  being  so, 
their  lordships  are  of  opinion  that  the 
plaintiff  has  agreed  to  refer  such  mat- 
ters to  the  decision  of  the  Portuguese 
consul  resident  here,  and  that  this 
constitutes  a  sufficient  ground  to  in- 
duce the  learned  judge  of  the  Court  of 
Admiralty  to  come  to  the  conclusion 
that^  in  ihe  proper  exercise  of  his  dis- 
eretion,  this  suit  should  not  be  pro- 
ceeded with. 

'*It  mast  be  a  yeiy  strong  case  in 
which  their  lordships  would  be  dis- 
posed to  overrule  the  discretion  of  any 
judge  which  had  been  hand  fide  exer- 
cised on  judicial  principles,  and  they 
are  of  opinion  that  the  decision  of  the 
learned  judge  is  correct  in  dismissing 
the  cause  and  releasing  the  Teesel ; 
bat  the  decree  in  the  Court  below  pro- 
ceeds to  award  costs  and  damages  to 
the  defendant  against  the  plaintiff. 
Their  lordships  are  unable  to  discover 
on  what  principle  this  can  be  rested. 
The  question  in  the  Court  below,  and 
now  before  their  lordships,  is  not 
whether  the  plaintiff  was  right  in  bis 


suit;  for  the  suit  has  not  properly 
come  to  any  hearing  on  the  merits. 
The  evidence  necessary  for  arriving  at 
a  decision  on  the  merits  has  not  been 
produced.  The  only  question  pro- 
perly before  the  Court  below  was 
whether  the  suit  instituted  by  the 
plaintiff  should  be  allowed  to  proceed 
or  not;  in  other  words,  whether  the 
fSacts  and  reasons  set  forth  by  the 
Portuguese  consul  were  sufficient  to 
induce  the  Court  to  refuse  to  allow  the 
suit  to  proceed,  and  these  £&cts  and 
reasons  were  the  only  matters  which 
could  be  properly  contested  in  the 
Court  below.  The  learned  judge 
arrived  at  the  conclusioD,  as  their  lord- 
ships think,  correctly,  that  the  suit 
should  not  proceed;  but  that  very 
circumstance  made  it  impossible  for 
the  Court  to  come  to  a  safe  and  satis- 
factory oondusion  as  to  what  would 
have  been  the  result  if  the  suit  had 
been  allowed  to  proceed,  the  proofs  on 
both  sides  given  in  the  usual  manner 
and  the  cause  heard  on  the  merits. 

« Their  lordships,  therefore,  are 
unable  to  concur  with  the  learned 
judge  of  the  Court  of  Admiralty  in 
that  portion  of  his  decree  which  fixes 
the  plaintiff  with  the  payment  of  costs 
and  damages,  and  have  therefore 
humbly  reported  to  her  Majesty  that 
the  decree  of  the  Court  of  Admiralty 
be  varied  by  striking  out  of  it  so 
much  as  relates  to  such  costs  and 
damages.  The  decree  runs  thus  :  Her 
Mi^esty  dismisses  the  defendant  from 
this  cause  and  all  further  observance 
of  justice  therein,  and  decrees  the  said 
vessel  to  be  released;  bat  their  lord- 
ships do  not  think  fit  to  make  any 
order  as  to  costs,  either  in  the  Court 
below,  or  in  the  appeal  to  her  Majesty 
in  council." 
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Ancient  ja- 

risdiction 

of  the  court 
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Shipping 

Act. 


From  very  early  times  the  Court  of  Admiralty  has  enter- 
tained complaints  against  masters  of  merchant  ships  for 
wearing  the  colours  of  the  ships  of  the  sovereign  (a).  The 
Merchant  Shipping  Act,  1854  enacts  (s.  105),  that  if  any 
colours  usually  worn  by  Queen  s  ships  are  hoisted  on  board 
any  ship  or  boat  belonging  to  any  subject  of  the  Queen, 
without  w^arrant  from  her  Majesty  or  from  the  Admiralty, 
the  master  of  such  ship  or  boat,  or  the  owner  thereof,  if  on 
board  the  same,  and  every  other  person  assisting  in  hoisting 
the  same,  shall  for  every  such  offence  incur  a  penalty  not 
exceeding  five  hundred  pounds.  The  8th  and  9th  Vict.  c.  87, 
contained  a  similar  provision,  and  provided  expressly  that 
the  penalty  should  be  recovered  in  the  Court  of  Admiralty 
or  in  the  Court  of  Queen's  Bench,  or  the  Court  of  Exchequer. 


(a)  Sir  Leoline  Jenkins  adyerts  to 
this  offence  in  one  of  his  charges,  given 
at  the  Admiralty  sessions  : — **  The 
next  thing  I  shall  commend  to  yon  are 
some  few  things  that  are  made  inqnir- 
able  by  the  laws  of  the  sea  and  ancient 
constitutions  of  Admiralty.  The  first 
relates  to  the  flag.  Ton  are  to  inquire 
if  any  masters  or  commanders  of 
merchantmen  have  presumed  to  wear 
bis  Majesty's  jack,  commonly  called  the 
Union  Jack,  or  any  other  jack  in  shape 
or  mixture  of  colours  approaching  to 
it."  Sir  Herbert  Jenner,  in  his  evi- 
dence before  the  select  committee  of  the 
House  of  Commons  on  Admiralty  Courts, 
observed: — "Cases  of  wearing  illegal 


colours  are  within  the  jurisdiction  of 
the  Court  of  Admiralty,  but  ih^  are 
not  of  frequent  occurrence.  It  gene- 
rally happens  that  when  a  complaint  is 
made  against  the  master  of  a  vesael  for 
wearing  illegal  colours,  the  complaint  It 
forwarded  to  the  Lords  of  the  Admi- 
ralty, who  send  instructions  to  their 
proctor  to  proceed  against  him,  which 
generally  produces  a  memorial  to  the 
Lords  of  the  Admiralty;  and  where 
fair  grounds  are  stated  as  an  exeoae^  or 
in  palliation  of  the  offence,  the  penalty 
is  not  sued  for;  but  in  other 
which  call  for  punishment,  they 
proceeded  in  and  the  penalty  exacted.' 
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The  Stat.  8  &  9  Vict.  c.  87,  is  now  repeafed,  and  the  provisions 
of  the  Merchant  Shipping  Act  are  not  explicit  as  to  the  mode 
in  which  the  penalty  is  to  be  recovered.  It  appears,  however, 
that  the  Admiralty  Court  still  possesses  its  ancient  jurisdic- 
tion to  punish  for  contempts  of  this  nature,  although  it  seldom 
happens  that  there  is  any  occasion  to  exercise  it 

The  103rd  section  of  the  Merchant  Shipping  Act,  1854,  Foreign 
provides  that  if  any  person  uses  the  British  flag,  and  assumes  ^^f 
the  British  national  character  on  board  of  any  ship  owned  in  Bntbh 
whole  or  in  part  by  any  person  not  entitled  by  law  to  own  character. 
British  ships,  for  the  purpose  of  making  such  ship  appear  to 
be  a  British  ship,  except  under  special  circumstances  men- 
tioned in  the  Act,  such  ship  shall  be  forfeited  to  the  Queen. 
The  section  provides,  in  order  that  the  above  provision  as  to 
forfeitures  may  be  carried  into  effect,  that  it  shall  be  lawful 
for  any  commissioned  officer  on  full  pay  in  the  military  or 
naval  service  of  her  Majesty,  or  any  British  officer  of  customs, 
or  any  British  consular  officer,  to  seize  and  detain  any  ship 
which  has  become  subject  to  forfeiture  as  aforesaid,  and  to 
bring  her  for  adjudication  before  the  High  Court  of  Admi- 
ralty in  England  or  Ireland,  or  any  court  having  Admiralty 
jurisdiction  in  her  Majesty's  dominions ;  and  such  Court  may 
thereupon  make  such  order  in  the  case  as  it  may  think  fit, 
and  may  award  to  the  officer  bringing  in  the  same  for  adju- 
dication such  portion  of  the  proceeds  of  the  sale  of  any  for- 
feited ship  or  share  as  it  may  think  fit  (6). 

(6)  The  Aet  also  containa  proTiaions  feitnre  of  the  interesta  of  persona  who 

reapecting  the  forfeiture  of  the  interesta  wilfaUy  make  a  false  declaration  tonch- 

of    nnqoftlified    persona  who    l>eGome  ing  their  qualification  to  own  British 

owners  of  Britiah  ahips,  save  in  a  oer-  ships.     And  see  38  &  19  Vict.  c.  91^ 

tain  specified  manner ;  and  the  for-  s.  9. 


PART  11. 

THE  PRACTICE  OF  THE  COURT. 


INTRODUCTION. 

The  me-  PROCEEDINGS  in  the  High  Court  of  Admiralty  may  be  in 
*rooedw«.  ^'^^  ^^  ^^  persoTUim.  By  proceedings  in  rem  the  property 
in  relation  to  which  the  claim  has  arisen,  or  the  proceeds  of 
such  property  when  in  court,  can  be  proceeded  against^  and 
made  available  to  answer  the  claim.  The  method  of  proceed- 
ing in  rem  is  peculiar  to  the  Court,  and  generally  it  is  in 
order  to  avail  themselves  of  the  advantages  thus  afforded, 
that  suitors  resort  to  its  jurisdiction.  But  in  cases  where 
the  plaintiff  does  not  desire  to  proceed  against  the  property, 
the  method  of  proceeding  in  personam  may  be  resorted  ta 
It  is  proposed  to  consider  first  the  proceedings  peculiar  to 
actions  in  rem ;  secondly,  the  proceedings  peculiar  to  actions 
in  personam ;  and,  lastly,  it  is  intended  to  treat  of  the  prac- 
tice of  the  Court  with  reference  to  matters  common  to  both 
classes  of  actions. 


CHAPTER  I. 

ACTIONS  IN  REM. 

Sect.  1. — Institution  of  Cause, 
P  A  CAUSE  in  rem  is  instituted  by  the  plaintiff's  solicitor  (a) 

(a)  Aocording  to  the  ancient  prac-  exhibit  the  proxy  of  the  party  be  lepre- 
tice  of  the  Court  it  seema  that  a  eented.  Bat  now  thia  is  no  longer  the 
proctor  vas  in  all    cases  bound   to      practice;   a  solicitor  is  presamed  to 
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filing  in  the  registry  of  the  court  a  proBcipe  to  institute,  and  to  instituio 
thereupon  the  cause  is  entered  in  the  cause  book,  kept  in  the  *  ^ 
registry  (6),  in  which  all  causes  are  numbered  in  the  order 
in  which  they  are  instituted  (c).     The  title  of  the  Court  is 
written   at  the   head  of  the  praecipe.     The  distinguishing 
number  of  the  cause  is  placed  in  the  margin  of  the  praecipe. 
The  title  of  the  cause  is  also  stated,  which,  where  the  cause  Title  of  the 
is  instituted  against  a  ship  only,  or  a  ship  and  cargo,  or  a  ^^^' 
ship,  cargo,  and  fireight,  is  the  name  of  the  ship  only.     The 
name  of  the  master,  when  known,  is  also  in  general  stated. 
If  the  cause  is  against  the  cargo  only,  it  is  entitled  "  Cargo 

ex "   (the  ship  in  which  the  cargo  is  or  was  lately 

laden).     If  the  cause  is  against  proceeds  it  may  be  entitled, 

"Proceeds  of  the  **    The  nature  of  the  cause,  also, 

is  generally  stated  in  the  praecipe.  Causes  of  ''salvage,'' 
"  wages,"  "  damage  "  {d),  "  possession,"  and  "  necessaries,"  are 
well  recognised  terms,  and  their  meaning  is  plain.  But  the 
Admiralty  Court  Act,  1861,  by  extending  the  jurisdiction 
of  the  Court)  has  introduced  a  class  of  causes  for  which 
as  yet  no  authoritative  description  has  been  established. 
Causes  instituted  under  the  6th  section  of  the  Admiralty 


liaTe  the  snthority  of  the  party  on 
wlioBe    bebalf  he     ftsenmei    to    act. 
Bat  the  Court  will  in  case  of  neees- 
sity  ezerdae  its  right  to  call  npon  the 
solicitor  at    any    time  to    state    the 
namei  of  all  the  parties  for  whom  he  is 
authorised  to  aet^  and  if  he  assumes  to 
act  without  authority,  it  possesses  an 
inherent  right  to  pumsh  him  for  his 
misconduct.      The  WUhdmina,  1  W. 
&ob.  855  ;  The  New  Draper^  4  Rob. 
290.    Information  conoeming  the  per- 
sons on  whose  behalf  a  suit  may  b.e  in- 
Btitated  in  the  Admiralty  Oonrt  may 
^  gathered  from  the  former  part  of 
this  treatise.    Here  it  is  only  necessary 
to  state  that  tlie  Court  will  entertain  a 
suit  bstituted  by  persons  who  haye 
neiely  «n  equitable  interest  in  the 
•object-matter  of  the  suit.     The  Waepy 
16  L.  T.  N.  &  854.      And  that  it  will 


not  hold  itfi  hand  simply  because  the 
plaintiff  and  defendant  are  co-partners 
and  the  suit  relates  lo  a  partnership 
transaction.  (The  Wett  Frieslandf 
Swa.  495;  The  RepuUe,  4  No.  Ca. 
172.)  A  minor  sues  in  the  Admiralty 
Court  by  his  guardian.  The  minor  by 
an  instrument  called  ''a  proxy"  ap- 
points some  person  to  act  as  his 
guardian.  The  person  so  appointed 
accepts  the  appointment  by  an  instru- 
ment in  writing,  and  on  these  docu- 
ments being  filed  in  the  registry, 
the  cause  is  instituted  in  the  usaal 
manner  by  the  guardian  on  behalf  of 
the  minor.  Thi  Albert  Oroeby^ 
Lash.  44. 
(6)  Ad.  Bules,  5. 

(c)  Ad.  Bules,  6. 

(d)  The  title  given  to  collision  causes. 
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Court  Act,  1861,  are  frequently  described  as  causes  of 
**  damage  to  cargo,"  or  "  damage  to  goods ; "  but  it  is  evident 
that  this  description  does  not  embrace  many  of  the  cases 
which  are  included  in  that  section,  and  which  would  be 
more  correctly  described  as  causes  instituted  in  respect  of 
"breach  of  duty"  or  "breach  of  contract"  In  cases  under 
the  4th  section  of  the  Admiralty  Court  Act,  1861,  "building," 
"equipment,"  or  "repairs,"  and  in  cases  under  the  11th 
section,  "  mortgage,"  would  seem  to  be  appropriate  titles  («). 
Deserip-  ^^  ^  generally  necessaiy  that  the  name,  address,  and 
**^  ^ir^®  description  of  the  plaintiff,  or  of  the  plaintifik  if  the  suit  is 
brought  by  more  than  one  person,  should  be  inserted  in  the 
praecipe  to  institute ;  if  the  suit  is  instituted  by  a  firm,  the 
name  of  the  firm  is  usually  considered  sufficient,  without 
setting  out  in  full  the  names  of  the  persons  composing  it  (/). 
In  salvage  causes  the  plaintifib  are  generally  described  simply 
as  the  owners,  master,  and  crew  of  the  salving  vessel,  and 
their  names  are  not  set  out.  In  damage  causes,  too,  the  plain- 
tiffs are  not  unfrequently  described  simply  as  the  owners  of 
the  damaged  vessel  or  cargo.  In  bottomry  or  respondentia 
causes,  in  addition  to  the  name  and  description  of  the 
plaintiff,  the  following  words  must  be  added,  "the   legal 

holder  of  a  bottomry  (or  respondentia)  bond  on J*    In 

cases  of  damage  to  cargo  it  is  usual  to  state  whether  the 
plaintiff  is  suing  as  owner  of  the  goods,  or  as  consignee  or 
assignee  of  the  bill  of  lading. 


{e)  Bat  in  all  cases  under  the  Ad- 
miralty Conrt  Act  1861,  no  objection 
is  rused  in  the  registry  to  the  caose 
being  entered  merely  as  "a  canse  on 

behalf  of '* ;  and  this  method  is 

reqnenUy  adopted.  In  actions  for 
master's  wages,  in  which  the  plaintift 
means  to  indade  a  claim  in  the  nature 
of  dLBbuTsements,  and  in  other  actions 
where  it  Ib  donbtfnl  nnder  what  head 
items  of  the  daim  may  come,  it  is 
better  to  enter  the  canse  in  the  general 
manner  aboTO  mentioned.  The  title  ot 
the   canse    may   be    amended    where 


necessary.  See  The  SkipwUk^  10  L.  T. 
N.  8.  43.  The  directions  given  above 
as  to  the  tiUe  of  the  Court,  and  the 
number  and  title  ox  the  cause,  are 
applicable  to  every  other  form  of 
praecipe  as  well  as  to  the  prsocipe  to 
institute. 

(/)  But  the  directions  given  at  the 
end  of  the  Admiralty  Bulea  require 
that  the  names  in  full  of  the  persons 
composing  tbe  firm  should  be  given, 
and  that  the  style  and  address  of  the 
firm  should  be  given  also. 
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The  name  of  the  ship  or  the  nature  of  the  property  pro-  ^^  p*"^ 

.  ...  perty  pro* 

ceeded  against  must  be  stated  in  the  praecipe  to  institute,  oeeded 
If  the  property  proceeded  against  is  a  ship  only,  it  may*^^***** 

be    described   thus,  "The "   (ship,  barque,  brig,  &c., 

stating  her  description),  "  or  vessel  called  the (whereof 

now  is  or  lately  was  master),  her  tackle,  apparel,  and 

furniture."  If  ship  and  freight  are  proceeded  against,  add, 
"and  the  freight  due  for  the  transportation  of  the  cargo 
now  or  lately  laden  therein."  If  ship,  cargo,  and  freight 
are  proceeded  against^  add,  ''and  the  caigo  now  or  lately 
laden  therein,  together  with  the  freight  due  for  the  trans- 
portation thereo£"  If  the  cause  is  against  proceeds,  the 
property  may  be  described  as  "  the  proceeds  arising  from  the 

sale  of  the ,*'  &c 

Except  in  causes  of  possession  or  restmint,  the  sum  for  Theamonnt 
which  the  cause  is  instituted  should  be  stated  in  the  praecipe  ^i^jni! 
to  institute  ;  it  should  be  written  in  letters.    As  the  property 
proceeded  against  will  be  released  from  arrest  on  bail  for  • 
such  sum  being  given,  and  the  bail  will  not,  under  ordinary 
circumstances,  be  ordered  to  be  increased,  if  it  should  turn 
out  that  the  cause  has  been  instituted  for  too  small  a  sum, 
an  amount  amply  sufficient  to  cover  the  claim,  and  the  costs 
Ukely  to  be  inciured  in  the  prosecution  of  the  suit  should  be 
named.     Care  should  be  taken,  however,  that  an  exorbitant 
sum  be  not  claimed,  as  the  Court  will  look  with  disfavour 
upon  such  a  proceediug  (g),  and  in  a  gross  case  may  in  con- 
sequence show  its  disapprobation  by  withholding  costs,  or 
condemning  in  costs  (h). 

The  praecipe  to  institute  must  contain  the  name  of  the  Address 
solicitor,  and  an  address  within  three  miles  of  the  General  *^lvjf. 

'  seinoe  of 

Post-office,  at  which  it  shall  be  sufficient  to  leave  all  instni-  docnmenia. 
ments  and  other  documents  (i).    Tlie  praecipe  must  be  signed 

iy)    The  Earl  (jtrey,   1  Spk.   180;  has  been  institated  for  too  krge  a  sam, 

The  OraeeSf  8  Jnr.  501 ;  The  Tcmit'  the  Court  may  order  the  amount  of  tho 

couta,  2  Spk.  211.     800/.  »  the  sum  claim  to  be  reduced  and  the  bail  to  ho 

usually  fixed  in  the  registry  to  coTer  reduced.    The  Chieftain^  82  L.  J.  Ad, 

«»t«.  106.     See  The  Victor,  Lush.  72. 

{h)  If  it  shoaia  appear  that  the  suit         (t)  Ad.  Rules,  7. 
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pnBcipe, 


by  the  plaintiff,  or  by  his  solicitor,  or  by  a  derk  of  the  latter 
for  him  (j). 

The  praecipe  to  institute  having  been  filled  up  according 
to  the  above  directions,  must  be  handed,  with  a  five-shilling 
stamp  aflaxed,  into  the  registry,  when  the  precipe  wiU  be 
filed  there,  and  the  necessary  entry  in  the  cause  book 
made  (k).  If  a  caveat  has  been  entered  in  the  caveat 
warrant  book  in  respect  of  the  property  proceeded  against, 
a  copy  of  the  praecipe  must,  before  it  is  filed,  be  served 
upon  the  party  on  whose  behalf  the  caveat  has  been  entered, 
or  upon  his  solicitor  (i).  Search  should,  therefore,  always 
be  made  in  the  caveat  wanunt  book,  to  see  whether  any 
caveat  has  been  entered.  If  no  caveat  has  been  entered, 
the  next  step  to  be  taken,  unless  the  defendant  has  volun- 
tarily appeared,  is  to  obtain  the  arrest  of  the  property. 

The  arrest  is  made  by  means  of  a  warrant,  which  is  issued 
on  filing  a  praecipe  for  a  warrant,  and  an  affidavit  in  support 
of  the  claim  or  cause  of  action.  The  praecipe  for  the  warrant 
is  entitled,  numbered,  and  signed  in  the  same  way  as  the 
praecipe  for  the  institution  of  the  cause ;  it  describes  the 
property  proceeded  against,  and  prays  a  warrant  to  arrest 
Affidavit  to  it  (m).  The  affidavit,  which  is  termed  the  affidavit  to  lead 
the  warrant,  must  set  forth  the  name  and  description  of  the 
party  on  whose  behalf  the  cause  is  instituted  (n),  the  nature 
of  the  claim,  the  name  and  nature  of  the  property  to  be 
arrested,  and  should  state  that  the  claim  has  not  been 
satisfied  (o).  In  fact  it  should  state,  shortly,  the  cause  of 
action.  In  a  cause  of  necessaries,  and  in  a  cause  of  wages, 
the  national  character  of  the  vessel  proceeded  against  should 
be  stated  in  the  affidavit  And  in  a  wages  cause  against  a 
foreign  vessel,  notice  of  the  institution  of  the  cause  should 


Arrest  of 
the  pro- 
perty. 


lead  the 
warrant. 


(j)  Ad.  Bales,  168. 

(k)  If  a  prooipe  be  not  properly 
filled  np  and  stamped,  the  registrar 
may  refuse  to  receive  it  or  act  thereon. 
Ad.  Rales,  164. 

(Z)  Qeepost,  p.  197. 

(m)  See  Forms,  post,  Appekmx. 


n 


(n)  If  the  canse  is  insUtated  merely 
on  behalf  of  "the  owners  of  — 
the  affidavit  may  follow  the  same  form. 

(o)  See  forms  in  varioas  cases,  pott, 
Appbhdix.  As  to  the  general  requi- 
sites of  affidavits,  see  pott,  Affidatits. 
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be  given  to  the  consul  of  the  state  to  which  the  vessel 
belongs,  if  there  be  one  resident  in  London ;  the  service  of 
notice  should  be  stated  in  the  affidavit,  and  a  copy  of 
the  notice  annexed  to  the  affidavit  (p).  In  a  cause  of 
bottomry  the  bottomry  bond  in  original,  and  if  in  a  foreign 
language  a  notarial  translation  thereof  must  be  produced, 
for  the  inspection  and  perusal  of  the  registrar,  and  a  copy 
of  the  bond  or  of  the  translation  thereof,  must  be  annexed 
to  the  affidavit.  The  registrar  may  in  any  case,  if  he  think 
fit,  allow  the  warrant  to  issue,  although  the  affidavit  may 
not  contain  all  the  required  particulars.  In  a  wages  cause 
against  a  foreign  ship,  the  registrar  in  his  discretion  may 
waive  the  service  of  the  notice  on  the  consul  of  the  foreign 
state,  and  in  a  cause  of  bottomry  he  may  waive  the  production 
of  the  bond  (g). 

The  praecipe  for  the  warrant,  and  the  affidavit  to  lead  the 
warrant,  must  be  filed  in  the  registry,  and  the  warrant  will 
thereupon  be  issued,  sealed  with  the  seal  of  the  Court.  The 
following  Admiralty  Court  stamps  must  be  handed  into  the 
registry.  A  five-shilling  stamp  for  the  praecipe ;  a  five- 
shiUing  stamp  for  the  affidavit ;  a  one-shilling  stamp  for 
every  exhibit ;  a  ten-shilling  stamp  for  the  warrant ;  and  a 
half-crown  stamp  for  the  seal. 

The  vHirrcmt  states  the  nature  of  the  cause,  the  person  on  Warrant. 
whose  behalf  it  is  instituted,  the  sum  in  which  it  is  insti- 
tuted, and  the  property  against  which  it  is  instituted.  It  is 
directed  to  the  marshal  and  his  substitutes  (r),  and  commands 
them  to  arrest  the  property,  and  to  keep  the  same  under  safe 
arrest  until  the  further  order  of  the  Court ;  and  to  cite  all 


(f)  Ad.  Salefl^  10.  See  tiu^pra,  pp. 
174,  181,  182.  OmiBsioii  to  giye  this 
notice  may  inToIye  the  diemiaaal  of  the 
salt  Bee  a/nie,  p.  173  ;  TU  Oelavie, 
Br.  kh.  252 ;  The  Nima,  anU^  p. 
180  n. ;  87  L.  J.  Ad.  17. 

(S)  Ad.  Snlea,  18.  As  to  the  die- 
eretionarx  powen  of  the  rogietrar,  see 
The  Flora,  L.  B.  1  Ad.  45.  See  The 
/ojw,  1  Doda.  401.    There  a  bottomry 


bond  was  pat  in  suit :  by  the  terms  of 
the  bond,  the  money  was  payable 
twenty  dajs  after  the  arriYal  of  the 
ship  at  a  British  port  The  ship  was 
arrested  before  t^  bond  was  due :  it 
was  held  that  this  was  justifiable,  as 
the  ship  was  going  to  leave  the  king- 
dom. 

(r)  See  The  North  Amaican,  Swa. 
466 ;  and  see  Forms,  Af  penpix. 
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Serrioe  of 
warrant. 


persons  who  have,  or  claim  to  have,  any  right,  title,  or  in- 
terest in  the  property,  to  enter  within  six  days  from  Uie 
service  of  the  warrant  (exclusive  of  the  day  of  such  service) 
in  the  registry  an  appearance  in  the  cause. 

The  warrant  must  be  served  by  the  marshal  or  his  sub- 
stitutes («).  To  procure  service  of  the  warrant,  the  war- 
rant, together  with  a  copy  thereof  (f),  and  a  prcecipe  for 
service,  must  be  left  at  the  marshal's  office.  The  prsBcipe 
describes  the  property,  states  where  it  is  situated,  and  prays 
that  it  may  be  arrested  (u).  It  must  be  signed  by  the  soli- 
citor, or  his  clerk  for  him,  and  a  five-shilling  stamp  must  be 
affixed  to  it.  At  the  time  the  prsacipe  is  handed  in,  an 
Admiralty  Court  stamp  of  21.  should  be  handed  into  the 
office. 

The  warrant  may  be  served  «veiy where  within  the  juris- 
diction, that  is,  in  England  or  Wales,  or  within  three  miles 
of  the  coast  (x).     It  must  be  served  within  six  months  from 


(«)  A  solioitor  deairlng  to  detain 
property  which  he  has  reason  to  beliere 
will  be  remoTed  out  of  the  jorisdiction 
of  the  Gonrt,  before  a  warrant  ean  be 
served  hj  the  marshal,  may  with  the 
warrant  take  ont  a  deiairier.  Ad. 
Rales,  15.  A  detainer  is  obtained  in 
the  same  way,  and  on  the  same  ma- 
terials, as  a  warrant ;  bat  a  separate 
pnecipe  for  the  detainer,  with  a  5<. 
stamp  affixed,  must  be  handed  in  at 
the  registry.  A  stamp  of  10«.  for  the 
detainer,  and  a  stamp  of  2«.  Qd,  for 
sealing  it,  must  be  handed  in  at  the 
same  time.  Practically  speaking,  in 
cases  where  despatch  is  required,  the 
marshal  acts  with  soch  promptitude 
in  procuring  service  of  the  warrant, 
that  it  is  seldom  or  never  necessary  to 
resort  to  a  detainer.  Where  the  war- 
rant has  been  left  wi^  the  marshal  for 
service,  he  will,  if  necessary,  at  once 
send  a  telegram  to  his  substitute,  re- 
quiring him  to  detain  the  property  until 
the  warrant  can  arrive. 

{t)  If  the  property  proceeded  against 


is  not  all  in  one  plaoe^  more  than  oat 
copy  of  the  warrant  ahoold  be  leli.  If 
the  action  is  against  ship,  freight^  And 
cargo,  and  the  cargo  is  atiU  on  htmtd 
the  vessel,  only  one  oopy  is  required  to 
be  left ;  but  if  the  cargo  has  been  dis- 
charged, a  second  oopy  most  be  left  Ibr 
service  on  the  warehouse  keeper,  or 
other  person  in  whose  possession  the 
cargo  is. 

(u)  See  Fo&xs,  poH,  Appbhbix. 

{x)  If  the  ship  is  at  an  ontport,  and 
there  is  danger  of  her  sailing  before  the 
warrant  ean  be  served,  the  marshal  wiU 
send  a  telegram  to  his  substitute  ai  the 
outport,  requiring  him  to  detain  the 
ship  until  the  warrant  can  arrive  by 
post.  As  to  summary  proceedings  for 
the  detention  of  foreign  ship«  which 
have  caused  damage  to  the  property  of 
the  Queen  or  her  subjected  see  the  Mer- 
chant Shipping  Act,  1854,  s.  52S.  And 
as  to  the  power  of  receivers  of  wreck 
to  detain  property  salved,  see  the  Mer- 
chant Shipping  Aet|  1854|  a.  468^ 
Mupra,  p.  147. 
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the  day  on  wliich  it  bears  date,  otherwise  the  service  will  not 
be  valid  (y).  It  may  be  served  on  any  day,  and  at  any  time 
of  the  day,  but  when  served  on  a  Sunday,  Good  Friday,  or 
Christmas  Day,  it  is  to  be  deemed  to  have  been  served  on  the 
next  following  day  {z)»  The  service  is  effected  with  respect 
to  a  ship,  her  tackle  and  furniture,  by  affixing  the  original 
warrant  for  a  short  time  on  the  mainmast  or  single  mast  of 
the  ship,  and  by  leaving  a  copy  thereof  aflSxed  in  its  stead. 
The  ship  (a)  is  thereby  arrested,  and  the  arrest  will  extend  to 
sails  and  rigging  taken  on  shore  for  the  purpose  of  safe 
custody  (6),  and  to  other  things  of  a  like  kind  appurtenant 
to  the  ship  (c). 

The  cargo  may  be  proceeded  against  in  respect  of  any  Arrest  of 
liability  attaching  to  it,  or  when  freight  is  proceeded  against 
the  cargo  may  be  arrested  simply  as  security  for  the  freight 
that  may  be  due  (d).    If  the  cargo  be  on  board  the  ship, 
and  is  proceeded  against  specifically,  and  named  in  the 


(sr)  Ad.  Bules,  166. 

{t)  Ad.  BuleB,  167. 

(a)  Queen's  ships  axe  not  liable  to 
arrest.  When  it  is  soaght  to  institnte 
proceedings  in  respect  of  damage  done 
by  a  Qaeen*s  ship,  it  is  the  nsoal  prac- 
tice to  pit)ceed  in  personam  against  the 
commanding  officer  of  the  ship.  The 
Lords  of  the  Admiralty  nsnally  direct 
an  appearance  to  be  entered  on  his 
behalf.  The  Aikol,  1  W.  Bob.  874 ; 
TU  Volcano^  8  No.  Oa.  210.  A 
packet  in  the  serrice  of  the  Gkneral 
Post-office,  may  be  arrested.  The  Lord 
Bobart,  2  Dods.  108.  A  foreign  ship 
of  war  is,  it  seems,  exempt  from  ar« 
Kst.  1^  PrtM  Frtderiek,  2  Dods. 
451 ;  The  Exchange^  2  Oranch,  115. 

(5)  The  Alexander,  1  Dods.  282; 
The  Jhvndee^  1  Hagg.  124. 

(e)  In  caaes  of  salvage,  personal  lug- 
gage may  be  liable  to  arrest^  although 
it  seems  nerer  to  haye  been  the  practice 
to  arrest  the  dothes  of  seamen.  But» 
in  many  cases,  personal  luggage  is  not 
liable  to  azrest ;  and  if  in  such  eases  it 


is  arrested  with  the  ship^  the  plaaniifi*s 
solicitor,  on  being  applied  to  by  the 
owner,  may  request  the  marshal  by 
notice  in  writing  to  release  it,  and  it 
will  be  released  accordingly,  without 
any  formal  proceedings  being  taken. 
See  Frit.  Ad.  Digest,  toL  2,  p.  514  ; 
The  VuUure,  Oct  1860. 

(cQ  The  Lady  Durham,  8  Hagg. 
200 ;  The  Victor,  Lush.  72 ;  The  Leo, 
81  L.  J.  Ad.  78.  A  plaintiff  entitled 
to  proceed  against  the  ship  and  freight, 
may  always  arrest  the  cargo  on  board 
ship  for  freight :  even  if  freight  be  not 
due,  he  will  not  therefore  incur  costs 
and  damages.  The  Flora,  L.  ^B.  1 
Ad.  45.  If  the  cargo  belong  whoUy 
to  the  owner  of  the  ship^  so  that, 
technically  speaking,  no  freight  is  pay- 
able, yet^  as  the  cargo  in  such  a  case 
includes  in  itself  the  iralue  of  the 
freight,  it  is  oonceived  that  it  may  be 
anested  as  a  security  for  such  Talae. 
See  The  Bibjf  Grcve^  2  W.  Bob.  60. 
See  ittprOf  p.  145. 
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warrant,  or  if  it  is  not  named  in  the  warrant,  but  is  pro- 
ceeded against  in  respect  of  freight  due  for  the  transportation 
thereof,  the  arrest  of  the  ship  arrests  the  cargo  (e).  If  the 
cargo  has  been  landed  and  warehoused,  a  separate  arrest  of 
it  must  be  made  (/).  If  the  marshal  or  his  substitutes  are 
denied  access  to  the  warehouse  where  the  cargo  is,  the 
arrest  may  be  made  by  showing  the  ori^nal  warrant  to  the 
warehouse  keeper,  and  leaving  a  copy  with  him. 

The  arrest  binds  the  whole  of  the  property,  however  great 
its  value,  however  trifling  the  amount  of  the  claiuL  A 
person  haying  a  possessory  lien  on  the  property  cannot 
resist  the  process  of  the  Court,  but  he  must  surrender  the 
property  to  the  marshal,  and  rely  upon  the  Court  to  protect 
him  in  his  just  rights  (g). 


(e)  ItiiaoommonpnetioeiBdama^ 
caoMt  of  Bmall  unount  to  institate  tlie 
cause  against  ihip  and  freight,  but 
not  to  arreit  the  freight  in  the  fint 
initanoe.  To  prevent  the  arrest  of  the 
freight,  a  note  is  vritten  on  the  pr»- 
dpe  to  exeente  the  warrant  left  with 
the  marshal — ''Freight  is  not  to  he 
arrested  at  present.*'  The  object  of 
this  proceeding  is  to  ayoid  occasioning 
inoonyenience  to  the  owners  of  cargo 
until  it  is  found  that  the  seeority  of 
the  ship  alone  is  insu£Soient. 

(/)  It  is  stated  hj  some  text  writers 
that  the  maritime  lien  on  cargo  can 
only  be  enforced  so  long  as  the  cargo 
continues  to  appertain  to  the  owner, 
whose  property  it  was  at  the  time  of 
the  creation  of  the  lien.  See  Coote's 
Ad.  Practice,  pp.  6,  14,  citing  The 
Jlapidf  8  Hagg.  422 ;  and  The  Ele- 
phantOy  Shipping  Oosette,  13  Not. 
1851.  Sei  qucere^  unless  indeed  the 
cargo  has  been  sold  in  market  overt. 
Where  the  cai^go  has  been  delivered, 
and  is  proceeded  against  in  respect  of 
freight  only,  the  mraal  oonrse  is  to  ob- 
tain a  monition,  calling  upon  the  con- 
signees if  the  freight  remain  unpaid, 
upon  the  shipowner  if  the  freight  has 


been  paid,  to  bring  the  amoiDit  nte 
court     SeejHMl,  Monrxox. 

($r)  Tht  ffarmonie,  1  W,  Bob.  178; 
The  Nordgtfemen,  Swa.  260.  Whether 
the  marshal  may  arrest  property  already 
in  the  possession  of  the  sheriff  nwier 
an  execution,  is  a  question  of  aane 
difficulty.  In  Chitty's  GeDcnd  PfeacL 
vol.  2,  p.  521,  the  following  fwsui 
occurs: — **It  would  seem  also  thal| 
although  a  ship  may  be  in  ensiody  of 
the  sheriff  under  a^  /a.,  yet  the  sea- 
men, or  the  mate  and  several  of  tlicn, 
may  institute  a  suit  for  their  wagea  in 
the  Court  of  Admiralty,  and  have  the 
vessel  arrested  under  a  waxraat  firom 
the  Oonrt,  so  as  at  least  to  pzersBt  amj 
surplus,  that  would  otherwise  be  paid 
to  the  owner,  from  being  paid  over  to 
him ;  but  still  subject  to  the  just 
daim  of  the  execution  oreditor;  and 
the  Court  of  Queen*s  Bench  will  not 
grant  a  rule  calling  upon  the  Oourt  of 
Admiralty  to  pay  over  the  sum  ii 
on  the  writ  of  execution  to  be 
though  the  Court  of  Admiralty  itaell^ 
or  the  Judicial  Committee  of  ^e  Privy 
Council,  would  decree  to  that  efiBet^' 
The  only  authority  cited  in  support  of 
this  paange  is  The  Floret,  1 
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After  the  arrest^  the  ship  and  the  cargo^  if  the  cargo  is  on  Ouatody  of 
board  and  has  been  arrested,  remain  in  the  custody  of  the  ^jty  under 
marshal  or  his  substitutes.     But  when  the  cargo  has  been  arrest, 
warehoused,  it  is  generally  left  under  the  charge  of  the 
warehouseman,  who  will  be  guilty  of  a  contempt  of  court 
punishable  by  attachment,  if  he  allows  it  to  be  removed 
without  the  order  of  the  Court.    Any  person  interfering  . 
without  the  authority  of  the  Court,  with  property  which  is 
under  arrest,  will  be  liable  to  an  attachment  (h).    If  after 
arrest  it  is  desired  to  remove  the  ship  or  cargo,  the  order  of 
the  Court  must  be  obtained  (i).    The  marshal  is  responsible 
for  the  safe  custody  of  the  property  whilst  it  is  under  arrest, 
and  if  any  loss  has  been  sustained  by  his  neghgence,  the 
Court  will  order  him  to  make  reparation  (k). 

The  service  of  the  warrant  is  certified  by  the  marsAoZ's  The  return 

of  the 
warrant. 


298.    That  ease  ia  not  a  latiifactory 
anthority  on  the  points  in  qnestion : 
there  the  sale  of  the  property  hy  the 
marshal  took  place  by  the  express  con- 
sent of  the  jadgment  creditor,  and  the 
motion  that  was  afterwards  made  in  the 
King's  Bench  for  a  rule  calling  upon 
the  marshal  to  pay  over  the  money,  was 
refused  on  a  point  of  form.    See  The 
Bloomer^  11  L.  T.  N.  S.  46,  where  the 
Conrt  of  Chancery  had  appointed  a 
receiver  of  fireight  which  was  arrested : 
the  Conrt  of  Admiralty  ordered  the 
frei^t  to  he  released.     In  the  Ame- 
rican  oonrts   the  question   has  been 
mneh  diseassed,  and  Tarious  decisions 
have  been  pronounced.    Bat  it  seems 
now  to  be  established  there,  that  pro- 
perty in  the  custody  of  the  sheriff  can- 
not be  arrested  by  a  warrant  issued  out 
of  the  Admiralty ;  and  that  it  is  the 
duty  of  the  mardial,  if  he  finds  the 
sheriff  in  possession,  not  to  interfere,  but 
to  mske  a  special  return.  Taylory,  Car' 
rylj  20  How.  528,  and  the  cases  there 
cited  ;  The  Olwer  Jordan^  2  Curtis,  C. 
0.  414 ;  The  Robert  PuUan,  1  Faine, 
620.    But  see  Parsons*  Maritime  Law, 


Tol.  2,  p.  522 ;  Oonklmg's  Ad.  Prac- 
tioe,  ToL  2,  p.  457 ;  and  see  the  .judg- 
ment of  Mr.  Jostioe  Story,  in  the  case 
of  Certain  Log$  of  Mahoffany,  2 
Sumner,  592.  See  idso  the  Admiralty 
Court  Act,  1861,  s.  16. 

(A)  The  Petrel,  8  Hagg.  299  ;  The 
Lady  BUiemgt&n,  84  L.  J.  Ad.  78.  See 
5rhe  Bure,  14  Jur.  1128,  wheie  the 
acts  complained  of  were  committed 
after  bail  had  been  given,  but  before  a 
formal  release  had  been  granted.  And 
see  The  Westmoreland,  4  No.  Ca.  178, 
where,  the  vessel  being  under  arrest  by 
virtue  of  a  warrant  issued  by  the  autho- 
rity of  the  Admiralty  Court,  a  distress 
was  levied  by  magistrates  at  the  suit  of 
seamen,  for  wages,  under  7  &  8  Vict, 
e.  112,  s.  15,  and  the  tackle,  apparel, 
and  furniture  of  the  ship  were  sold 
under  the  distress  ;  the  Court  granted 
a  monition  to  show  cause  why  an 
attachment  should  not  issue  against  the 
persons  removing  the  same.  See  pott, 
Attaohmbiit. 

(t)  See  pott, 

[k)  The  Hoop,  4  Rob.  145;  The 
Rending,  6  Bob.  157. 
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certificate,  which  is  endorsed  upon  the  warrant,  and  the 
warrant  is  returned  to  the  solicitor  taking  it  out  (Q.    Within 
six  days  after  the  service  of  the  warrant,  the  solicitor  taking 
it  out  must  file  it  in  the  registry  (m).   On  filing  this  or  any 
other  instrument  or  document  the  solicitor  states  in  writing 
on  a  printed  form,  to  be  obtained  at  the  registry,  called  a 
Miflute.      minute  (n),  the  nature  of  the  instrument  or  document  filed, 
and  the  date  of  the  filing  thereof.     A  record  of  the  minute 
is  entered  in  a  book  kept  in  the  registry  called  the  minute 
book  (o),  in  which  a  record  of  all  the  proceedings  in  a  cause 
is  kept    A  five-shilling  stamp  must  be  affixed  to  the  minute 
This  completes  all  the  proceedings  relating  to  the  arrest  of 
the  property,  which,  unless  bailed,  remains  under  arrest  imtil 
the  final  determination  of  the  cause. 
Method  of       Where  the  property  is  already  under  arrest  of  the  Court, 
where  the^  and  a  second  or  subsequent  cause  is  instituted  against  it,  it 
property  ia  is  not  neccssary  to  take  out  a  second  warrant  for  the  further 
under^       arrest  thereof  (p).     Instead  of  a  warrant  a  citatian   in 
arre»t,        ^g^  ig  taken  out.    The  citation  in  rem  states  the  nature 
Citation  in  ^£  ^^^  second  or  subsequent  cause,  the  person  on  whose 
behalf  it  is  instituted,  the   sum  in  which  it  is  instituted, 
and  the  property  against  which  it  is  instituted;  and  after 
reciting  that  the  property  is  already  under  arrest,  it  com- 
mands the  marshal  to  cite  all  persons  who  have  or  claim 
to  have  any  right,  title,  or  interest  in  it  to  enter  within 
sbc  days  from   the    service  of   the  citation   (exclusive  of 
the  day  of  such  service)   in  the   registry  an  appearance 
in  the  cause.      The  citation  in  rem   is  obtained   in   the 
same  manner  and  upon  the  same  materials  as  a  warrant  for 
the  arrest  of  the  property.    A  stamp  of  10s.  for  the  citation 
in  rem,  and  a  stamp  of  2s.  6d.  for  sealing  it,  must  be  handed 
in,  at  the  registry.     At  the  same  time  that  the  citation  in 
rem  is  taken  out,  a  caveat  against  the  release  of  the  pro- 
perty  should  be  entered  in  a  book  kept  in  the  registry  called 

(I)  Ad.  Bnles,  172.  cauae  may  be  filed  at  the  same  time 

(m)  Ad.  Bules,  14.  with  (me  minute, 

(n)  Ad.  Bnles,  160.  Any  nnmher  (o)  Ad.  Bnlee,  161. 

of  docnmente   relating  to  the  same  {p)  Ad.  Bolee,  16. 
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the  caveat  release  book.  This  entry  will  be  made  in  the 
registry,  on  a  prcedpefor  a  caveat  release  being  filed.  The 
eflfect  of  the  caveat  release  is  to  prevent  the  release  of  the 
property  without  notice  to  the  party  on  whose  behalf  the 
caveat  has  been  entered  (q).  The  caveat  release  does  not 
remain  in  force  for  more  than  six  months  from  its  date  (r). 
The  citation  in  rem  having  been  obtained  from  the  registry, 
must  be  left  with  the  marshal  for  servicOj;  with  a  copy  and 
a  prcBcipe  for  service.  The  praecipe  for  the  service  of  a 
citation  in  rem  should  be  filled  up  and  signed  in  the  same 
manner  as  a  praecipe  for  the  service  of  a  warrant  («).  It 
should  be  stamped  with  a  five-shilling  stamjp,  and  a  stamp 
of  10s.  should  l>e  handed  to  the  marshal  for  service.  The 
citation  in  rem  must  be  served  within  six  months  from  its 
date;  it  cannot  be  served  on  a  Sunday,  (Jood  Friday,  or 
Chrifltmas  Day.  It  is  served  in  the  same  manner  as  a 
warrant  The  service  is  verified  by  the  marshal's  certificate, 
which  is  indorsed  on  the  back  (fi.  The  solicitor  taking  out 
the  citation  in  rem  must,  within  six  days  from  the  service, 
file  the  same  in  the  registry  in  the  same  manner  in  which 
a  warrant  is  filed  after  sei-vice  (u). 

It  sometimes  happens  that  it  is  known  to  the  owner  of  Caveat 
the  property  that  a  suit  is  about  to  be  instituted,  and  it  is  of  j^^^f  ^^ 
importance  to  him,  if  possible,  to  avoid  the  inconvenience  waiTant. 
which  may  be  occasioned  by  an  arrest.     In  such  a  case  a 
caveat  against  the  issue  of  a  warrant  of  arrest  may  be 
entered  in  the  registry  on  behalf  of  the  owner  of  the  property. 
For  this  purpose  aprcecipe  must  be  filed  in  the  registry, 
signed  by  the  owner  of  the  property  or  his  solicitor,  v/nder- 
iakvtig  to  enter  an  appearance  in  any  cause  that  may  be 
instituted  against  the  property  {x),  and  to  give  boM  in  such 
cause  in  a  sum  to  be  stated  in  the  praecipe,  or  to  pay  such 
sum  into  the  registry  within  three  days  after  service  of 

(q)  Bee  post,  Belkasb.  196. 

(r)  Ad.  Bules,  174.  {x)  The  name  and  nature  of  the  pro- 

(i)  Bee  9upn»,  p.  192.  perty  shonld  be  deeoribed  in  the  pne- 

(0  Ad.  Kolea^  172.  dpe,  aocordlng  to  the  directions  giren 

(«)  Ad,  Bnles,  17.    See  tupr<i,  p.       supra,  p.  189. 
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notice  of  institution  of  such   cause.    The  praecipe   should 
give  an  address  within  three  miles  of  the  General  Post- 
office,  London,  at  which  notice  of  institution  or  other  docu- 
ments may  be  left.    A  stamp  of  5a  must  be  affixed  to  the 
prsBcipe.    On  the  praecipe   being  filed  in  the  registry,  a 
caveat  against  the  issue  of  a  warrant  will  thereupon   be 
entered  in  a  book  kept  in  the  registry,  called  the  caveat 
warrant  book  (y). 
How  long        The  caveat  does  not  remain  in  force  more  than  six  months 
It  ^mainfl   from  its  date  (0),  and  application  on  special  gix)unds  may  be 
made  at  any  time  to  the  judge  on  motion  or  by  summons  to 
overrule  it  (a).   The  caveat  may  be  withdrawn  by  the  party  or 
his  solicitor,  at  any  time  before  the  institution  of  a  cause.     In 
order  to  withdraw  a  caveat,  a  praecipe,  with  a  five-shilling  stamp 
affixed,  stating  the  tenor  of  the  caveat  and  praying  that  it  may 
be  withdrawn,  should  be  filed  in  the  registry.     This  praecipe, 
save  by  the  permission  of  the  registrar,  must  be  signed  by 
the  same  person  who  signed  the  praecipe  to  lead  to  the  entiy 
The  effect    of  the  caveat  (6).     A  caveat  against  the  issue  of  a  warrant 
wanSr**  does  not  necessarily  prevent  the  an'est  of  the  property,  in 
respect  of  which  the  caveat  is  entered ;  but  it  renders  the 
person,  at  whose  instance  the  property  is  arrested,  liable  to 
be  condemned  in  costs  and  damages,  unless  he  shall  show 
to  the  satisfaction  of  the  judge  good  and  sufficient  reason 
for    the  arrest  (c).     Where    a    caveat  warrant    has    been 
entered,  the   solicitor  for  the  plaintiff  should,  before  filing 
the  praecipe  to  institute  the  cause,  serve  a  copy  thereof 
upon    the    party   on  whose   behalf   the   caveat   has  been 
entered  (d).     This  operates  as  notice  to  such  party  of  the 
i/nstitution  of  the  cause,    A  certificate  of  the  service   of 
the  praecipe  should  be  indorsed  upon  it,  and  signed  by  the 
solicitor  or  his  clerk  for  him  before  it  is  filed  in  the  re- 
gistry (e).    The  praecipe  is  then  filed  in  the  usual  way,  and 

(y)  AcL  Rales,  56.  (c)  Ad.  Rules,  61. 

(t)  Ad.  Rules,  174.  (<Q  Ad.  Roles,  67. 

(a)  Ad.  Roles,  176.  (e)  Ad.  Roles,  167. 
(h)  Ad.  Roles,  176. 
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without  any  further  process  the  paiiy  on  whose  behalf  the 
caveat  has  been  entered^  is  boimd  to  enter  an  appearance^ 
and  give  bail  according  to  his  undertaking. 


Section  2.^Appearance. 

The  suit  having  been  duly  instituted,  the  next  step  is  the 
entry  of  an  appearance.  The  warrant  or  citation  in  rem 
calls  upon  all  persons  who  have^  or  claim  to  have^  any  rights 
title,  or  interest  in  the  property,  to  enter  in  the  registry  an  ap- 
pearance in  the  cause.  As  a  general  rule,  not  merely  the  legal  Who  may 
owner,  but  any  person  having  any  title  to  the  property  pro-  ^f'P^'* 
ceeded  against,  may  appear  and  defend  pro  irUeresse  suo  (a). 
A  mortgagee  (6)  may  appear  and  defend  a  salvage  or  wages 
suit,  and  the  assignees  (c)  of  a  bankrupt  owner  of  the 
property  may  appear  and  contest  any  claim  against  it  So 
where  insured  property  has  been  abandoned  to  the  under- 
writers, and  they  have  accepted  the  abandonment,  they  may 
appear  and  defend  (d).     In  a  case  where  a  bottomry  bond 


(a)  But  if  Bevend  defendants  liaying 
the  same  intereet  in  the  property  enter 
■eparate  appearanoes,  the  Court  vill 
endeaTonr  to  protect  the  plaintiffs 
sgainst  umeQessary  costs  thns  occa- 
sioned {The  Nieolina,  2  W.  Bob.  176), 
i^  indeed,  it  will  not  order  the  defences 
to  be  consolidated.  The  agent  of  the 
ovner  may  appear  on  his  behalf;  the 
inaster  of  the  ship  may  always  appear 
hi  the  capacity  of  agent  for  the  owner. 
It  has  been  held  in  the  American  courts 
^t  the  agent  of  absent  owners  may 
Appear  either  in  his  own  name  as  agents 
or  in  the  name  of  his  principals,  as  he 
^inks  best  I£ou$eman  r.  The  Cargo 
of  the  North  CaroHna,  15  Peten,  41. 

(6)  **InihispaTtionlarease,  the  action 
u  entered  in  the  nsaal  form  as  against 
the  ship,  and  an  appearance  is  gi?en  on 
hehalf  of  the  mortgagee  of  the  ship; 
*od  no  donbt  the  mortgagee  is -fully 
^titled  to  come  before  the  Court  and 


ask  to  protect  his  own  interests ;  and 
it  would  be  an  act  of  injustice  to  allow 
a  claim  against  a  mortgagee  which  could 
not  be  substantiated  against  the  owner, 
as  owner  of  the  ship  ;  that  is  to  say,  I 
must  take  the  account  with  regard  to  a 
mortgage,  in  exactly  the  same  manner 
as  I  must  haTe  taken  it,  provided  I 
could  have  had  the  owner  before  me  to 
protect  his  own  interest  in  the  ship." 
Per  Dr.  Lushington,  The  Jidindw,  1 
Spk.  75.  See  The  Lowea,  Br.  &  L. 
59  ;  7%e  CcUecUmtOy  Swa.  17 ;  The  Re- 
TP^  4  No.  Ca.  172;  The  Edmmd^ 
Lush.  63 ;  The  Volant,  Br.  k  L.  821. 

(c)  2%e  Doufthorpe^  2  W.  Bob.  77. 
See  The  St,  Catherine,  3  Hagg.  253. 

(<f)  But  where  the  underwriters  hare 
not  accepted  abandonment,  they  have, 
strictly  speaking,  no  right  to  appear. 
See  ^  Cargo,  ex  Oalam,  Br.  ft  L. 
167;  T^  Brig  Ann  C,  Pratt,  1 
CutUs».C.  C.  340.    Where,  howcTer, 
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had  been  granted  on  ship,  freight,  and  cargo,  and  the  sea- 
men were  suing  the  ship  and  freight  for  wages,  and  claimed 
to  have  their  wages  psdd  in  preference  to  the  bond,  the 
owners  of  the  cargo  were  allowed  to  appear  and  defend  in 
the  wages  suit,  because  \mder  the  circumstances  the  claim 
for  wages  might  throw  a  portion  of  the  claim  of  the  bond- 
holder on  the  cargo,  which  otherwise  would  have  been  satis- 
fied out  of  the  ship  and  freight  (c). 

But  a  person  who  has  merely  a  collateral  interest  in  some 
question  involved  in  the  suit,  and  has  no  actual  concern  in 
the  subject  matter  of  it,  cannot  be  allowed  to  intervene  in 
the  proceedings  (/).  Where  there  are  other  claimants  besides 
the  plaintiff,  who  seek  to  enforce  claims  against  the  property,  it 
seems  that  it  is  not  usual  for  them  to  enter  an  appearance  (g)f 


the  property  proceeded  againit  ia  aboat 
to  be  sold  in  de&nlt  of  appearanoe^  the 
Coort  will  ■ometimes  allow  persons  who 
hare  a  substantial  interest^  which  may 
be  prejudiced  by  the  sale,  but  who  are 
not  strictly  speaking  entitled  to  appear, 
to  appear  and  defend  on  terms.  See 
The  Regina  dd  Mare,  Br.  &  L.  816, 
where,  the  owners  not  having  appeared, 
this  priTilege  was  extended  to  under- 
writers who  had  refused  to  accept 
abandonment. 

(e)  The  Union,  Lush.  128. 

(/)  7%e  KUlamey,  Lush.  485.  This 
was  a  suit  for  damage,  one  question 
in  the  case  turned  upon  the  proTi- 
sions  concerning  pilotage  in  the  HuU 
Pilot  Act.  The  Hull  Trinity  House 
applied  for  leare  to  appear  in  the  suit^ 
but  it  was  refused,  because^  although  it 
was  interested  in  the  question  of  com- 
pulsory pilotage,  it  had  no  interest  in 
the  subject-matter  of  the  suit.  **  An 
interest  in  the  question  forms  no  title 
to  claim  property,  in  the  Admiralty. 
This  Court  looks  only  to  rights  in  the 
thing  itself  to  ownership  general  or 
special,  and  to  such  daims  as  are  direct 
in  the  proprietary  interest,  such  as  a 
l^gal  tiUe^  oTJui  in  re;  or  such  as  are 
indirect,  as  a  lien,  orjue  ad  rrak"  Per 


Mr.  Justice  story,  T'A^  Pocte,  3  Masoo, 
258.  But  see  Tke  Dowtharpe^  2  W. 
Rob.  77,  where  Jh.  Lusbington  ia  re- 
ported to  have  said  : — "  The  fint 
question,  then,  is  as  to  the  right  of  the 
assignees  of  Humphreys  and  Son  to  ap- 
pear in  these  proceedings.  Now  an 
interest  to  establish  a  j>er9oma  MatuU 
Ml  judido  is  not  an  absolute  right  to  a 
given  sum  of  money ;  but  if  a  peraoa 
may  be  injured  by  a  decree  in  a  suit, 
he  has  a  right  to  be  heard  as  against 
the  decree,  although  it  may  erentoallj 
turn  oat  that  he  can  derive  no  pamniaty 
benefit  from  the  result  of  the  suit  itadl** 
It  is,  however,  to  be  obsarvedy  with 
reference  to  this  easei,  that  the  wririgawB 
of  Humphreys  and  Son  had  a  benefioial 
interest  in  the  property  proceeded 
against. 

(g)  But  see  3%e  India,  32  L.  J. 
Ad.  185,  where  a  bottomry  suit  was 
instituted  against  a  ship,  and  the  ship 
was  sold  :  the  bottomry  bondholden 
were  allowed  to  appear  and  defisnd  a 
suit  afterwards  instituted  for  neces- 
saries against  the  proceeds.  Acoording 
to  the  practice  in  the  American  oourts^ 
a  claimant  who  seeks  to  set  up  a  daiss 
against  the  property,  in  oppodtioa  to 
the  claim  of  the  pUunti£(  is  allowed  to 
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but  that  the  proper  course  for  them  to  adopt  is  to  institute  a 
fresh  suit,  and  if  necessary  to  apply  to  the  Court  on  motion 
to  withhold  its  final  decree  in  the  original  suit  until  all  the 
claims  have  been  brought  before  the  Court  (A). 

In  cases  where  a  warrant  or  a  citation  in  rem  has  been  Time  with- 
served,  an  appearance  should  be  entered  within  six  days  from  J^p™,  *^ 
the  date  of  service  exclusive  of  the  day  of  such  service.  A 
party  who  does  not  enter  an  appearance  within  the  period, 
is  liable  to  pay  all  costs  that  may  have  been  occasioned  by 
his  default  (i),  but  no  proceedings  can  be  taken  by  the 
plaintiff,  except  in  a  cause  of  possession  (j),  to  obtain  judg- 
ment by  defiskult  for  want  of  an  appearance,  until  after  the 
expiration  of  twelve  days  from  the  filing  of  the  warrant  (k). 
But  in  a  cause  of  possession,  proceedings  may  be  taken  after 
the  expiration  of  six  days  from  the  filing  of  the  warrant,  if 
an  appearance  has  not  then  been  entered. 

When  a  cause  has  been  instituted  against  property,  in 
respect  of  which  a  caveat  has  been  entered  in  the  caveat 
warrant  book,  the  party  on  whose  behalf  the  caveat  has 
been  entered  must,  within  three  days  from  the  filing  of  the 
praecipe  to  institute,  enter  an  appearance,  and  if  the  sum 
in  which  the  cause  is  instituted  does  not  exceed  the  amount 
for  which  he  has  undertaken,  give  bail  in  such  sum  or  pay 
the  same  into  the  registry.  If  this  is  not  done,  it  is  con- 
ceived that  the  plaintiff  may  then  proceed  to  take  out  a 
warrant  for  the  arrest  of  the  property  without  incurring  any 


file  his  claim  in  the  form  of  ae  waswer 
to  the  Buit^  and  the  document  is  called 
a  dam  and  anawer.  See  ConUiog^a 
Ad.  Practice,  toL  2,  p.  210. 

(&)  The  Cflara,  Swa.  1.  The  Conrt 
will,  when  all  the  claims  have  been 
heard,  decide  as  to  the  priority  of  the 
respecUye  claimants.  But  where  tlie 
interest  of  all  the  claimants  is  the 
Buae,  and  arises  ont  of  the  same  right, 
^narate  suits  are  unnecessary,  for  they 
■n^ld  all  join  as  plaintiAs  in  one  suit^ 
uid '.f  separate  suits  have  been  insti- 
tuted, they  wUl  be  consolidated.  See 
The  WiUiam  EuU,  Lush.  26. 


(t)  Ad.  Rules,  88. 

0^  Ad.  Rules,  24. 

{k)  Ad.  Rules,  19.  As  a  general 
rule,  the  Court  will  allow  a  party  en* 
titled  to  appear  to  appear  at  any  stage 
of  the  cause,  though  it  will  impose 
terms  where  the  party  has  been  guilty 
of  laches  in  not  appearing  in  due  course. 
Where  a  party  wishes  to  enter  an  ap- 
pearance after  the  regular  time  for 
entering  an  appearance  has  expired, 
the  proper  course  for  him  to  adopt  is  to 
apply  l^  summons  or  motion  for  leave 
to  appear. 
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liability  to  pay  costs  and  damages ;  but  proceedings  by  default 
cannot,  be  taken  until  after  the  expiration  of  twelve  days 
from  the  filing  of  the  praecipe  to  institute  (l). 
How  to  An  appearance  is   entered  by  filing  in   the  registry  a 

pewanw  prcBcipe  to  enter  an  appearance.  The  prsBcipe  must  contain 
the  title  and  number  of  the  cause,  the  name,  address,  and 
description  of  the  party  on  whose  behalf  the  appearance  is 
entered ;  it  should  state  in  what  capacity  he  appears ;  it  should 
also  state,  following  as  nearly  as  possible  the  form  of  the 
praecipe  to  institute,  the  name,  address,  and  description  of  the 
plaintiff,  and  the  description  of  the  property  against  which 
the  cause  is  instituted.  The  praecipe  must  contain  an  address 
within  three  miles  of  the  General  Post-office,  London,  at 
which  it  shall  be  sufficient  to  leave  all  documents  in  the 
cause  (m).  Before  the  praecipe  is  filed  in  the  registry,  a  copy 
must  be  served  on  the  adverse  solicitor,  and  a  certificate  of 
such  service  must  be  indorsed  on  the  back  of  the  praecipe 
and  signed  by  the  defendant's  solicitor  or  his  clerk  for 
him  (n).  A  five  shilling  stamp  must  be  affixed  to  the 
praecipe  when  it  is  filed. 


Section  3. — Appearance  and  proceedings  under  protest 
Proeeedings      If  it  is  intended  to  object  to  the  jurisdiction  of  the  Court, 


on  appear 


anoe 


^^  an  appearance  should  be  entered  under  protest,  within  the 
^roteat.  ordinary  time  limited  for  appearance  (a).  An  appearance 
under  protest  is  entered  in  the  same  manner  as  an  ordinary 
appearance,  save  that  in  the  praecipe  to  enter  the  appearance, 
the  words  "  under  protest "  ai*e  inserted.  Where  an  appear- 
ance has  been  given  under  protest,  the  defendant's  proctor 
must  within  twelve  days  from  the  entry  of  such  appearance 
file  his  petition  on  protest  (6).  The  petition  on  protest  should 
set  forth  the  grounds  on  which  the  defendant  relies  ;  to  this 

(0  Ad.  Rales,  59.  1  W.  Rob.  298 ;  The  Bold  BueeUw^ 

(m)  Ad.  Roles,  85,  86.  7  No.  Oa.  847. 

(ft)  Ad.  Roles,  157.  (6)  Ad.  Roles,  70. 

(a)  Ad.  Roles,  87 ;  The  Alexander^ 
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the  plaintiff  replies,  and  the  same  rules  apply  to  the  plead- 
ings on  a  protest  as  to  the  pleadings  in  a  cause  on  its 
merits  (<?).  Where  the  facts  relied  upon  merely  tend  to 
estop  the  exercise  of  an  admitted  jurisdiction,  they  are  not, 
strictly  speaking,  facts  whereon  to  found  a  protest,  but  as 
this  mode  of  proceeding  is  a  convenient  one,  the  Court  will 
sometimes  not  refuse  to  decide  questions  raised  in  this  way 
which  might  have  been  brought  before  it  in  another  form  (cZ). 
If  the  Court  decides  in  favour  of  the  defendant  on  the  peti- 
tion on  protest,  there  is  an  end  of  the  cause ;  if  in  favour  of 
the  plaintiff,  time  will  be  given  to  the  plaintiff  to  file  his 
petition,  and  the  cause  will  proceed  in  the  usual  way  {e). 
The  defendant  will  in  some  cases  be  permitted  to  state  Objection 
objections  to  the  jurisdiction  of  the  Court  on  motion  without  yon!*how^ 
filling  any  formal  act  (/).  raised. 

Any  objection  to  the  jurisdiction  should  be  brought  under 
the  notice  of  the  Court  in  the  first  instance ;  for  although 
the  Court  is  bound  to  hold  its  hand  wherever  it  appears  that 
it  is  without  jurisdiction,  and  cannot  refuse  to  entertain  at 
any  stage  of  a  suit  substantive  objections  to  the  jurisdic- 
tion (g)  ;  yet  where  the  defendant  delays  to  take  an  objec- 
tion at  the  proper  time,  the  Court  will  refuse  to  give  him 
costs  (A).  In  cases  where  the  only  impediment  to  the  pro- 
ceedings is  one  of  form,  that  is  waived  by  absolute  appear- 
ance (e).  An  absolute  appearance  once  given  cannot  be 
recalled  (k), 

(c)  See  p<w^  Pleadiitos.  appear  that  (he  proper  oooneiB  to  moye 

(d)  The  Bold  Buecleuehf  7  No.  Ga.  tonjeot  the  petition,  or  oertain  parts  of 
Zi7.  it.    See  The  Great  Eastern,  L.  B.  1  Ad. 

(e)  The  Sarah  Jane,  6  Jar.  659.  384 ;  The  Sylph,  L.  B.  2  Ad.  24. 

(/)  The  EUoncre,  Br.  &  L.  185  ;  {g)  rA«  iT^^otond,  Swa.  496 ;  Cargo 

Pvirittma  Cwcepeion,  7  No,  Ca.  150.  ex  Saltan,  Swa.  509 ;  The  Ida,  Lash. 

Indeed,  it  may  be  said  to  be  a  oommon.  ,fi  ;  The  EUonore,  Br.  &  L.  185 ;  The 

practice  to  raise  objections  to  the  jarls-  LouUa,  ib»  59. 

diction  on  motion.    And  in  eases  where  (h)  The  L(miia,  Br.  &  L.  59 ;  9  Jur. 

the  objection  arises  upon  facts  which  N.  8.  676. 

appear  only  upon  the  plaintiff's  petition,  (t)  The   Bithao,    Lnsh.   149.     See 

or  where  tiie  objection  does  not  extend  BingUmd  v.  Lowndes,  S3  L.  J.  G.  P. 

to  the  whole  snit^  but  is  confined  merely  25,  387. 

to  a  portion  of  the  demand,  it  wonld  (h)  The  Blaheney,  Swa.  428. 
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Sectiok  4. — Proceedings  by  Default. 

TarionB  Where  no  appearance  has  been  entered,  the  plaintiff  may 

OToowdiM  proceed  to  obtain  judgment  by  default  In  causes  of  posses- 
by  default,  sion  the  mode  of  proceeding  by  default  differs  slightly  from 
the  mode  of  proceeding  by  default  in  other  causes.  It  will 
be  convenient  therefore  to  consider  first  the  mode  of  proceed- 
ing by  default  in  causes  other  than  causes  of  possession ;  and 
then  to  consider,  secondly,  the  mode  of  proceediog  by  default 
in  causes  of  possession.  It  is  proposed  to  consider,  thirdly, 
the  mode  of  proceeding  by  default  in  causes  in  which  a 
caveat  against  the  issue  of  a  warrant  has  been  taken  out, 
and  the  property  has  not  been  arrested,  for  in  these  cases 
the  mode  of  proceeding  differs  from  the  mode  of  proceeding 
in  cases  where  the  property  has  been  arrested.  It  is  hardly 
necessary  to  observe  that  it  is  seldom  that  the  proceedings  are 
taken  by  default  in  cases  in  which  a  caveat  warrant  has  been 
taken  out,  because  such  cases  are  hardly  ever  undefended* 

Where  the      (1.)  In  causes  other  than  causes  of  possession  where  the 
hw^n     property  has  been  arrested. — After  the  expiration  of  twelve 
arrested,     jg^yg  j^qjj^  ^^e  filing  of  the  warrant,  if  an  appearance  has 
not  been  entered,  the  plaintiff's  solicitor  may  take  pro- 
ceedings to  have  the  property  sold  (a).     The  first  step  in 
these  proceedings  is  to  take  out  a  Twtice  of  sale.    To  do 
this  a  praecipe  for  a  notice  of  sale  must  be  filed  in  the 
registry.      The  praecipe  states  the  title  of  the   cause,  the 
description  of  the  property,  and  the  date  of  the  filing  of  the 
waiTant,  and  prays  a  notice  of  sale  :  it  must  be  signed  by  the 
Notice  of    solicitor  or  his  clerk  for  him  in  the  usual  way.     It  must  be 
^^'  handed  into  the  registry  with  a  five-shilling  stamp  affixed, 

and  a  stamp  of  lOa.  should  be  handed  in  at  the  same  time 
as  the  fee  for  the  notice  of  sale.  The  notice  of  sale  wiU  then 
be  issued  from  the  registry.  The  notice  of  sale  is  signed  by 
the  registrar,  it  states  the  title  and  nature  of  the  cause, 

(a)  Ad.  Rolesi  19. 
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the  persons  on  whose  behalf  it  is  instituted ;  it  describes 
the  property,  and  states  where  it  is  lying,  and  that  it  is 
under  arrest,  and  then  proceeds  to  give  notice  to  all  persons 
who  claim  title  to  the  property,  that  if  an  appearance  be  not 
entered  within  six  days  from  the  publication  of  the  notice, 
the  judge  of  the  Court  will  order  the  property  to  be  sold. 

The  notice  of  sale  when  issued  from  the  registry  must  be  Motion  to 
advertised  by  the  plaintiff  in  two  or  more  public  journals,  propeny 
to  be  from  time  to  time  appointed  by  the  judge  (b).  After  «>id. 
the  expu'ation  of  six  days  from  the  advertisement  of  the 
notice  of  sale  in  such  journals,  if  an  appearance  has  not  been 
entered,  the  plaintiff's  solicitor  may  proceed  to  file  in  the 
registry  a  notice  of  motion  to  have  the  property  sold  (c). 
An  affidavit  to  the  effect  that  the  notices  have  been  duly 
advertised,  together  with  copies  of  the  jom-nals  containing 
the  advertisement,  should  be  filed  with  the  usual  minute  (d). 
Such  proofs  as  may  be  necessary  to  establish  the  claim 
should  be  filed  at  the  same  time  (e).  A  stamp  of  10^.  is 
payable  for  the  notice  of  motion,  and  a  stamp  of  ha,  must 
be  affixed  to  the  minute.  A  stamp  of  5d.  is  payable  in 
respect  of  each  affidavit,  and  a  stamp  of  la,  in  respect  of 
each  exhibit.  On  the  next  motion  day,  after  the  expiration 
of  three  days  (/)  from  the  filing  of  the  notice  of  motion, 
a  motion  may  be  made  in  Court  by  counsel  that  the  pro- 
perty be  appraised  and  sold.  If  the  judge  is  satisfied 
that  the  claim  is  well  founded,  he  will  order  the  property 


{h)  A<L  Rules,  19.  The  Tivmb,  and 
the  Shipping  and  Mercantile  Oazette, 
are  the  joamals  appointed  by  the 
jadge,  and  aome  local  journal,  if  the 
Teaael  is  at  an  ontport. 

(c)  Ad.  Rnles,  20.  If  more  causes 
than  one  are  pending,  the  solicitor 
filing  the  notice  of  motion  should,  before 
he  files  it,  serre  a  copy  of  it  on  all 
the  parties  in  the  other  causes,  and 
should  indorse  on  the  notice  of  motion 
the  usual  oerttflcate  of  senrice. 

(d)  If  the  journals  and  the  pi^fs 
are  filled  at  the  same  time^  it  will  be 


sufficient  to  state  the  nature  of  all  the 
documents  in  one  minute ;  for,  as  before 
stated,  the  practice  is  to  allow  any 
number  of  documents  to  be  filed  with 
one  minute. 

(e)  It  often  happens  that  the  affidavit 
to  lead  the  warrant  is  sufficient  evidence 
to  establish  the  claim,  and  that  it  is 
unnecessary  to  file  any  other  proof. 
Further  proofii  may,  if  necessary,  be 
filed  after  the  sale  and  before  the  hear- 
ing.   See  poitf  p.  206. 

(/)  Ad.  Rules,  139. 
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to  be  appraised  and  sold,  and  the  proceeds  to  be  paid 
into  the  registry  (g).  But  this  order  will  be  made  without 
prejudice  to  the  rights  of  any  other  claimants  who  may  be 
entitled  to  priority,  if  at  the  time  application  on  their  behalf 
is  made  to  the  Court  (h).  If  there  be  two  or  more  causes 
than  ^y  default  pending  against  the  same  property,  it  is  not 
necessary  to  take  out  a  notice  of  sale  in  more  than  one  of 
the  causes,  but  if  the  solicitor  in  the  first  cause  do  not 
within  eighteen  days  from  the  filing  of  the  warrant  in  that 
cause  take  out  and  advertise  the  notice  of  sale,  the  solicitor 
in  the  second  or  any  subsequent  cause  may  take  out  and 
advertise  the  notice  of  sale,  if  he  have  filed  in  the 
registry  a  citation  in  rem  in  such  second  or  subsequent 
cause  (i). 

In  order  to  carry  out  the  order  for  the  sale,  the  plaintifiTs 
solicitor  must  apply  at  the  registry  for  a  ccymTn/isaion  of 
appraisement  and  sale  (k),  and  must  deliver  the  same  to  the 
marshal  to  be  executed  by  him(Q.      The  marshal  having 
executed  the  commission  pays  the  proceeds  into  court. 
Placing  the     Within  six  days  from  the  time  when  the  proceeds  have 
St^or^*^*  been  paid  into  the  registry,  the  plaintiflTs  solicitor  may  have 
hearing,      the  cause  placed  in  the  list  for  hearing  (m).    Within  the 
same  period  he  should  file  proofs,  if  he  has  not  before  filed 
any,  or  further  proofs,  if  the  proofs  already  filed  are  not  suffi- 
ce) Ad.  Rnles,  21. 
{h)  Where  there  are  seretal  claimants 
in  pari  condiiume,  the  Court  may,  under 
circnmstanoee,  encourage  the  suitor  who 
haB  aotirely  enforced  hb  remedy  by 
^ving  him  a  preference.    T%e  WiUiam 
F.  Saffordf  Lneh.  69 ;  The  India,  82 
L.  J.  Ad.  185.     Bat  see  7%e  Clara, 
Swa.  1 ;  The  Saracen,  2  W.  Bob.  458 ; 
6  M.  P.  Q.  0,  15;  The  Deedemona, 
Swa.  158. 

(t)  Ad.  Rules,  22.  But  this  cannot 
be  done  until  the  time  for  appearing  to 
the  citation  in  rem  has  expired. 

(h)  See  pott,  Appraissmkht,  and  see 
Sals. 

(0  Ad.  Rules,  124. 


(m)  Ad.  Rules,  28.  In  practice 
limit  is  not  enforced,  and  the  plaintiff 
is  allowed  to  have  the  caose  set  down 
for  hearing  after  the  expiration  of  th« 
six  days.  An  undefended  cause,  or,  •■ 
it  is  sometimes  caUed,  a  cause  tii 
pcmam,  cannot  be  set  down  for  hearing 
until  the  proceeds  are  in  court.  It  is 
considered  that  until  the  sale  there  has 
not  been  sufficient  notice  of  proceed- 
ings. But  see  The  Lady  BUmmfficn^ 
84  L.  J.  Ad.  78.  In  this  cause  tlis 
master  of  the  ship,  in  contempt  of  the 
warrant,  sailed  out  of  the  juiisdiction, 
and  the  judge  allowed  the  cause  to  be 
set  down  for  hearing. 


ACTIONS  IN  REM. 


207 


cient  (n).  If  more  causes  than  one  are  pending,  the  solicitor 
for  the  plaintiff  in  each  should  file  his  proofs  within  the  same 
period.  In  t  undefended  causes,  it  is  unnecessary  to  have  the 
written  proo&  printed.  In  order  to  have  the  cause  placed  in 
the  list  for  hearing,  the  plaintiff's  solicitor  must  file  a  notice 
in  the  registry  (o).  A  stamp  of  108.  must  be  affixed  to  the 
notice.  On  the  notice  being  filed  the  cause  is  placed  in  the  Heuing 
list  for  hearing,  and  will  then  come  on  to  be  heard  at  the  ^^®' 
first  opportunity  like  a  "  short  cause  "  in  Chancery.  If  there 
are  several  undefended  causes  pending  against  the  same 
property,  they  will  be  brought  on  to  be  heard  together.  At 
the  hearing  the  Court  may  pronounce  final  judgment,  and 
determine  the  rights  of  all  persons  interested  in  the  pro- 
perty (p). 

(2.)  In  causes  of  posaeeaion. — ^In  causes  of  possession  where  Gkuads  of 
the  sale  of  the  ship  is  not  required  (g),  after  the  expiration  of  f!J[^°of 
six  days  from  the  filing  of  the  wanrant,  if  an  appearance  has  proceed- 
not  been  entered  the  solicitor  for  the  plaintiff  may  take  out  a  ^^ 
notice  of  proceedings  in  the  cause  (r).     To  obtain  this  a 
prcBcipe  for  notice  of  proceedings  must  be  filed  in   the 
registry.    The  prsBcipe  should  state  the  name  of  the  ship  pro- 
ceeded against,  the  place  where  she  is  lying,  and  the  name  of 
her  master,  and  the  date  of  the  warrant  under  which  she  was 
arrested.   A  five-shilling  stamp  must  be  affixed  to  the  praecipe, 
and  at  the  time  it  is  handed  in  to  the  registiy  a  stamp 
of  10s.  should  be  handed  in  as  the  fee  for  the  notice.     The 
notice  of  proceedings  may  then  be  taken  out  from  the  registry. 


(n)  If  proofs  are  filed,  a  minute 
stamped  with  a  St,  stamp  must  be  filed 
along  with  them.  A  fee  of  6s,  for  each 
affidarit^  and  a  fee  of  1«.  for  each  ex- 
hibity  is  payable  on  filing  the  proofs. 

(o)  Ad.  Enles,  108. 

(jf)  The  Oonxt  wiU  not  go  out  of  its 
way  to  protect  the  interests  of  persons 
who  do  not  appear.  SeeTkeAJina  van 
lAngtt  Swa.  515. 

{q)  In  causes  of  pcssessbn,   when 


the  Court  is  asked  to  direct  the  ship  to 
be  sold  under  the  provisions  of  the  8th 
seotion  of  the  Admiralty  Act  1861,  and 
the  canse  prooeede  by  default,  it  seems 
that  the  proceedings  should  follow  the 
rules  laid  down  in  causes  by  default  in 
other  oases  where  the  sale  of  the  ship 
is  required^  But  see  The  Albion,  Prit. 
Ad.  Digest^  toI.  2,  p.  5S5. 
(r)  Ad.  Rules,  24. 
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It  states  the  name  of  the  vessel^  and  the  name  of  her  master, 
and  the  place  where  she  is  lying,  and  then  proceeds  to  give 
notice  to  all  persons  who  claim  title  to  her  that  if  an  appear- 
ance in  the  cause  be  not  entered  within  six  days  from  the 
publication  of  the  notice,  the  judge  of  the  Court  will  decree 
possession  of  the  vessel  to  the  plaintiff,  or  make  such  order 
as  to  him  shall  seem  right.  The  notice  must  be  advertised 
in  two  or  more  public  jom*nals,  to  be  from  time  to  time 
appointed  by  the  judge  (»).  After  the  expiration  of  six  days 
from  the  advertisement  of  the  notice  of  proceedings  in  the 
journals,  if  an  appearance  has  not  been  entered,  the  plain- 
tiff's solicitor  should  file  in  the  registry  an  affidavit  to  the 
effect  that  the  notice  has  been  duly  advertised,  together  with 
copies  of  the  journals  annexed,  and  such  proofis  as  may  be 
necessary  to  establish  the  claim  {f),  and  thereupon  he  will  be 
entitled  to  take  proceedings  to  have  the  cause  placed  in  the 
Placing  the  list  for  hearing  (u).  To  have  the  cause  placed  in  the  list  for 
lutfor'  hearing,  the  plaintiff's  solicitor  must  file  a  notice  in  the 
hearing,  registry  in  the  manner  before  described  (x).  On  the  notice 
being  filed  the  cause  will  be  placed  in  the  list  for  hearing, 
and  will  come  on  to  be  heard  in  the  same  way  as  other 
undefended  causes.  At  the  hearing  the  judge  may,  if  the 
claim  is  well  founded,  decree  possession  of  the  vessel 
accordingly  (y). 

Where  a         (3.)  In  causes  where  a  caveat  warrant  has  been  taken  out, 
ranrhas"  ^^^  ^^  property  has  not  been  arrested. — ^Where  a  caveat 
been  en-     against  the  issue  of  a  warrant  has  been  entered,  if  the  party 
defendant    on  whose  behalf  the  caveat  has  been  entered,  after  the  expi- 
d^  Stf  *    ^*i<^^  of  twelve  days  from  the  filing  of  the  praecipe  to  insti- 
tute, has  not  complied  with  his  undertaking  contained  in  the 
praecipe  for  the  caveat,  the  plaintiff  on  filing  his  proofs  in 
the  registry  may  at  once  have  the  cause  placed  in  the  list  for 

(t)  The  Times  and  the  J^ipping  and  the  manner  before  described,  nanpra, 

Mercantile  Oazette  are  the  journala  ap-  p.  205. 
pointed  hj  the  jadge,  and  aome  local         (u)  Ad.  Rnlea,  25. 
journal,  if  the  yesael  ia  at  an  ootport  {x)  Ad.  Raleii  103.  See  oii/e,  p.  207. 

(0  The  docamenta  are  to  be  filed  in  (y)  Ad.  Rnles,  26. 
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hearing  (z).  Where  a  cause  which  has  been  set  down  for 
hearing  in  this  way  comes  before  the  judge,  if  he  is  satisfied 
that  the  claim  is  well  founded,  he  may  pronounce  for  the 
amount  which  appears  to  him  to  be  due,  and  may  enforce 
the  payment  thereof  by  monition  and  attachment  against 
the  party  on  whose  behalf  the  caveat  has  been  entered,  and 
by  the  arrest  of  the  property,  if  it  then  be  or  thereafter  come 
within  the  jurisdiction  of  the  Court  (a).  But,  as  in  cases  jadgment 
where  this  method  of  procedure  has  been  adopted,  the  judg-*"*^?"^ 
ment  is  only  in  the  nature  of  a  judgment  against  the  defen-  defendant 
dant,  it  seems  clear  that  the  property  cannot  be  sold,  nor 
can  any  final  judgment  be  pronounced  absolutely  affecting 
the  "rights  of  third  parties  to  the  property  until  notice  of  sale 
has  been  given  and  the  property  has  been  sold,  and  the 
proceeds  have  been  brought  into  the  registry  in  the  manner 
before  described. 


Section  5. — Release  on  Baily  and  on  Payment  of  Money 

into  Court  in  lieu  of  Bail, 

Except  in  cases  where  the  defendant,  by  taking  out  a 
caveat  against  the  issue  of  a  warrant,  has  undertaken  to  give 
bail  or  pay  money  into  court,  it  is  not  necessary  that  he 
should  give  bail  or  pay  money  into  court,  for  the  property 
may  remain  under  arrest  during  the  whole  of  the  proceedings 
in  the  suit.  Yet,  as  in  practice  it  is  usual  for  a  defendant, 
who  has  appeared  to  the  action,  to  give  bail  or  pay  money 
into  court  at  an  early  stage  of  the  suit,  it  will  be  convenient 
to  consider  the  practice  concerning  bail,  and  the  payment  of 
money  into  court  in  lieu  of  bail,  before  proceeding  further  to 
trace  the  progress  of  the  suit.  The  first  part  of  this  section 
will  be  devoted  to  bail,  the  second  part  to  the  payment  of 
money  into  court  in  lieu  of  bail,  and  the  third  part  to  the 
proceedings  for  obtaining  the  release  of  the  property. 

(t)  Ad.  Rnles,  59.    Tu  bave  tbc  cause      registrj  in  the  manner  before  described, 
placed  in  the  list  for  hearing,  tbe  plain-      see  supra,  p.  208. 
tiffs  solicitor  must  file  a  notice  in  tbe  (a)  Ad.  Rules,  60. 
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Bailifla 
sabAtitnie 
for  the 
property. 


The 

amoniit  for 
which  bail 
maj  be 
required. 


1.  Bail. — If  a  defendant  wishes  to  avoid  the  inconvenience 
aad  expense  of  having  his  property  detained  until  the  termi- 
nation of  the  suit  he  may  in  general,  at  any  time  after 
appearance,  have  the  property  released  on  giving  bail  (6). 

Bail  is  a  pledge  or  substitute  for  the  property  as  regards 
all  claims  that  may  be  made  against  it  by  the  plaintiff  in 
respect  of  the  action.  It  is  to  be  considered  as  a  security  not 
for  the  amount  of  the  claim,  but  simply  for  the  value  of  the  pro- 
perty arrested  to  the  extent  of  the  claim  and  the  costs  of  suit  (c). 

However  large  the  claim  in  the  action,  bail  cannot  be 
required  to  a  greater  amount  than  the  value  of  the  pro- 
perty ;  but  bail  may  always  be  exacted  to  the  fiill  value  of 
the  property  where  the  action  is  instituted  in  an  amount 
which  equals  or  exceeds  that  value  (d),  except  in  a  cause  of 
damage  where  the  defendant  is  entitled  to  claim  the  benefit 
of  the  statutory  limit  to  the  owner  s  liability ;  in  such  a  case 
bail  can  be  required  only  to  an  amount  sufficient  to  cover 
the  sum  fixed  by  statute,  together  with  intei-est  and  the  costs 


{h)  When  cargo  is  arrested  for 
freight,  the  owner  of  the  cargo,  where 
there  is  no  dispute  as  to  freight  being 
due  in  respect  of  it,  is  not  entitled  to 
have  the  cargo  released  on  bail :  he 
must  bring  in  the  freight.  But  see  7%e' 
Ringdove^  Swa.  310.  See^<^,  p.  221, 
and  see  Ad.  Rules,  49.  The  owners  of 
cargo  arrested  in  a  bottomry  suit  are 
entitled  to  have  the  cargo  released  on 
giving  bail  for  the  value  of  the  cargo 
only ;  but  in  all  cases  the  bondholder 
may  require  bail  to  the  full  value  of 
the  cargo.  Nostra  Scnora  dd  Car- 
mintf  1  Spk.  305.  The  practice  with 
reference  to  bail  in  causes  of  pos- 
session, does  not  appear  to  be  clearly 
settled.  As  in  a  cause  of  possession 
the  very  object  of  the  suit  is  to  obtain 
actual  possession  of  the  ship  itself  it 
would  seem  that  the  defendant  has  no 
right  to  substitute  bail  for  the  ship. 
But  by  the  consent  of  the  parties,  the 
ship  will  be  released  on  bail  being 
given  to  an  amount  agreed  upon  be- 


tween them.  See  Coote's  Ad.  Practice, 
24.  In  causes  of  restraint,  the  vmlae 
of  the  plaintiffs  interest  generaUy  ap- 
pears by  the  affidavit  to  lead  the  war- 
rant, and  the  ship  will  be  released  on 
bail  being  given  to  that  amount  See 
Pritchard's  Ad.  Digest,  roL  2,  525. 

(c)  The  Duckette  de  Brabant^  Swa. 
264. 

(cQ  Where  the  suit  is  instituted  for 
an  amount  which  is  excessive,  the  Court 
may  order  the  claim  in  the  action  to  be 
reduced,  and  it  will  also  order  the  bail 
to  be  reduced.  The  Chieftain,  32  L.  J. 
Ad.  106.  See  The  Du^uUe,  1  Hagg. 
125.  Where  several  persons  who  hav« 
different  bterests  in  the  property  ap- 
pear to  defend  separately,  it  seems  that 
they  should  give  separate  buL  The 
Royal  Arch,  Swa.  274.  As  to  the 
practice  oonceming  the  oonsolidatieii  of 
actions  where  eeveral  bail  bonds  have 
been  given,  see  The  WifUam  Hntu 
Lush.  25. 
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of  suit  (e).  It  is  important  that  the  plaintiff  should  exact 
bail  to  a  proper  amount^  because  where  bail  has  been  given 
the  property  is  absolutely  released  from  all  claim  in  the 
action,  and  if  the  amount  of  bail  is  insufficient  to  cover  the 
value  of  the  property,  the  plaintiff  must  abide  the  conse- 
quences. He  cannot,  under  ordinary  circumstances,  recover 
in  the  action  more  than  the  amount  of  bail,  nor  can  he 
commence  a  fresh  action  against  the  same  property,  in  respect 
of  the  same  cause  of  action  (/)  ;  the  property  released  on 
bail  may  be  arrested  in  another  action  at  the  suit  of  another 
plaintiff  (gr),  and  may  be  sold,  but  still  the  proceeds,  even  after 
satisfying  the  claim  in  the  second  action,  are  as  free  from  the 
lien  of  the  plaintiff  in  the  first  action  as  the  vessel  herself  (h). 

As  bail  is  usually  given  at  the  commencement  of  the  suit,  Practice  to 
and  it  is  of  importance  that  the  proceedings  in  reference  to  fdJ  th  **^ 
bail  should  be  completed  promptly  in  order  that  the  property  amount 
may  be  released  without  delay,  it  would  be  attended  with  the  iroit/" 


(c)  See  auprck,  p.  68.  If  the  amount 
for  which  a  cause  of  damage  ia  insti- 
tuted exceeds  the  statutory  limit,  the 
defendant,  on  filing  an  affidavit  stating 
the  tonnage  of  his  ship,  and  that  the  col- 
lision happened  without  the  actual  fault 
or  privity  of  any  of  the  owners,  wUl,  if 
these  facts  are  not  denied  by  the  plain- 
tiff, be  entitled  to  hare  the  ship  released 
on  bail  being  given  to  an  amount  suffi- 
cient to  cover  the  amount  of  the  statu- 
tory limit,  and  interest  and  costs.  Of 
course  the  plaintiff  may  dispute  the 
facts  on  which  the  defendant's  right  to 
avail  himself  of  the  benefit  of  the  pro- 
visions of  the  statute  rests,  and  then 
bail  must  be  given  to  the  full  value  of 
the  property.  Concerning  bail  in  cross 
causes  of  damage^  see  poj/,  Paocxex)- 
1108  iv  Causss  Of  Dajcaqi. 

(/)  '*It  is  perfectly  competent  to 
take  bail  to  the  full  value^  but  the 
effect  of  taking  bail  is  to  release  the 
ship  in  the  action  altogether.  It  would 
be  perfectly  absurd  to  contend  that  you 
could  arrest  a  ship,  take  bail  to  any 


amount,  and  afterwards  arrest  her  for 
the  same  cause  of  action.  The  bail 
represents  the  ship,  and  when  a  ship 
is  once  released  upon  bail  she  is  alto- 
gether released  from  that  action."  Per 
Dr.  Lushington,  The  Kalamazoo,  15 
Jur.  885.  See  Noiira  Senora  del  Car- 
mine, 1  Spk.  803  ;  The  TemiscoiUa,  2 
Spk.  208;  The  Volant,  1  W.  Bob.  388; 
The  Htlene,  35  L.  J.  Ad.  1.  There 
may,  however,  be  cases  in  which  the 
Court,  in  its  discretion,  will,  where  in- 
sufficient bail  has  been  taken,  allow  the 
vessel  to  be  re-arrested,  and  order  fur- 
ther security  to  be  given.  The  Flora, 
L.  B.  1  Ad.  45.  See  The  Hero,  13 
W.  B.  927.  See  also  eupra,  p.  67,  n.  (b), 

(g)  It  has  been  doubted  whether, 
when  two  or  more  actions  are  pending 
against  the  same  property,  the  aggre- 
gate liability  of  the  sureties  in  all  the 
actions  can  be  extended  beyond  the 
value  of  the  property.  See  The  Clara, 
Swa.  5. 

(h)  The  Wild  Ranger,  Br.  &  L.  84  ; 
2  N.  B.  402. 
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inconvenience  if  the  Court -were,  obliged  to  require  that  the 
value  of  the  property  should  in  all  cases  be  accurately  ascer- 
tained before  bail  is  given.  It  has  therefore  become  a 
common  practice  when  the  parties  cannot  in  the  first  in- 
stance agree  upon  the  value  of  the  property,  to  give  bail  to 
the  amount  in  which  the  action  is  instituted.  Thus  the 
plaintiff  obtains  security  to  the  full  amount  to  which  he  is 
entitled,  and  neither  the  defendant  nor  his  sureties  are  pre- 
judiced, because  when  bail  is  given  in  this  way  the  Court 
will  not  allow  it  to  be  enforced  beyond  the  actual  value  of 
the  property,  whatever  that  may  turn  out  to  be,  when  in  the 
course  of  the  suit  it  is  subsequently  appraised,  or  its  value  is 
otherwise  ascertained  (i). 

In  all  cases  the  defendant  may  insist  upon  having  the  pro- 
perty appraised  in  the  first  instance,  and  then  bail  can  only 
be  required  for  the  appraised  value.  When  there  has  been 
an  appraisement,  the  appraisement  is,  under  ordinary  cir- 
cumstances, conclusive  evidence  of  the  value  (k). 
The  lia-  The  sureties  are  only  liable  to  answer  the  judgment  of  the 

BureticB.   *  Court  {I),  and  they  cannot  be  called  upon  to  pay  more  than 


Appraise- 
ment. 


(t)  ''The  important  queation  which 
the  Conrt  has  to  ask  iteelf  ia  this, 
whether,  from  the  mere  fact  of  bail 
hariog  been  given  for  the  fall  amount 
of  the  action,  the  Court  is  to  consider 
the  bail  as  bound  to  the  fall  extent,  or 
merely,  as  in  ordinary  cases,  to  the 
ralue  of  the  ship  and  freight  which 
has  been  earned  on  the  voyage  ?  I  ap- 
prehend it  wonld  be  attended  with  very 
great  inoonyenience  if  the  Court  were 
always,  on  occasions  like  these,  to  re- 
qaire,  before  the  bail  was  given,  that 
the  value  of  the  ship  and  freight 
proceeded  against  should  be  accu- 
rately ascertained;  and  there  have 
been  many  eases  cited  at  the  bar  where, 
bail  having  been  given  for  a  larger 
amount  than  the  value  of  the  property, 
has  been  reduced.  ...  I  think 
I  should  impose  a  veiy  unjust  measure 
if  I  were  to  bold,  in  a  case  where  bail 
has  been  given  to  a  larger  amount,  that 


the  party  is  bound  to  that  full  extent^ 
and  not  merely  to  the  value  of  tlie  sliip 
and  freight.  I  think  I  am  bound  in 
this  case  to  reduce  the  amount  of  the 
bail  to  the  value  of  the  ship  and 
freight."  Per  Dr.  Lushington,  Tke 
Duchme  de  Brahantj  Sw%.  265,  ^'BaU 
is  taken  for  more  or  less  without 
ascertaining  whether  that  is  the  aotojd 
value  of  the  vessel  or  not,  leaving  tliat 
matter  subject  to  future  oonsideratuni.*' 
Tke  Melhna,  6  No.  Ca.  65 ;  and  see 
The  Mary  Caroline,  3  W.  Rob.  105; 
The  HicknMnd,  8  Hagg.  481. 

(k)  See  pott,  Appraissmeht. 

(0  In  an  action  of  damage,  the  Oourt 
condemned  the  defendants  shipi,  and 
referred  the  question  of  amount  to  the 
registrar  and  merchants.  Aftervards 
the  solicitors  for  the  parties,  instead  of 
proceeding  with  the  reference^  fixed  the 
damages  by  act  in  court  at  a  oertun 
amount  by  consent :  the  plaintiff  then 
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the  sum  recovered  in  the  suit,  together  with  the  costs  (m) 
adjudged  to  be  paid  by  the  defendant  To  tliis  extent,  as 
soon  as  the  defendant  has  made  default  their  liability  is 
absolute,  because  the  security  is  not  a  mere  personi^  sepurity  . 
given  to  the  plaintiff,  but  it  is  a  security  given  to  the  Court 
as  a  pledge  or  substitute  for  the  property  proceeded 
against  (n).  But  the  sureties  are  not  paiiies  to  the  suit,  and 
they  are  not  entitled  to  interfere  in  any  stage  of  the  proceed- 
ings, although  if  the  defendant  is  guilty  of  fraud,  or  there  is 
any  collusion  between  him  and  the  adverse  suitors,  the 
sureties  ore  entitled  to  apply  to  the  Court  alleging  such 
fraud  or  collusion  (o).  The  sureties  incur  no  responsibility 
in  respect  of  any  other  action  that  may  be  instituted  against 
the  property  (p). 
Where  the  suit  is  settled  in  pursuance  of  an  agreement  DiashArge 


fought  to  enforce  pajment  against  the 
anreties.  The  Conxt  expressed  an 
opinion,  that  as  the  amount  claimed 
was  fixed  by  private  arrangement^  and 
was  not  adjudged  by  the  Court,  the 
sureties  were  not  liable^  and  that 
hj  the  act  of  the  parties,  coupled  with 
the  act  in  courts  the  sureties  were  dis- 
charged from  aU  liability,  and  that  the 
liability  once  discharged  could  not  be 
reriTcd.  The  HarrieU^  1  W.  Bob. 
193.  But  it  is  submitted  that  the 
authority  of  this  case  is  doubtfoL  In 
practice  it  is  not  acted  upon.  It  may 
be  regarded  as  overruled  by  the  Bules 
of  1869.     See  Ad.  Bules,  155. 

(m)  The  Admiralty  Court  Act,  1861, 
8.  88,  provides  that  bail  may  be  taken 
to  eover  not  only  the  judgment  of  the 
Court  of  Admiiilty,  but  also  of  the 
Court  of  Appeal ;  but  the  present  form 
<tf  bail  bond  does  not  cover  the  latter 
judgment.  Th»  HdefUf  85  L.  J.  Ad. 
1.  No  form  for  the  purpose  has  yet 
been  issued. 

(n)  No  doubt,  ff  the  defendant  pays 
the  amount  adjudged  to  be  due,  the 
surety  is  discharged ;  but  it  is  appre- 
hended that  the  moment  the  defendant 


has  made  default  in  payment  of  the 
money,  the  sureties  may  be  proceeded 
against.  It  is  not  necessary  that  the 
plaintiff  should  exhaust  every  possible 
remedy  against  the  defendant  before 
having  recourse  to  the  sureties.  See 
The  Nied  Elwyn,  1  Dods.  53.  Bat 
see  The  Harriett,  1  W.  Bob.  189, 
where  a  doubt  is  thrown  out  concerning 
the  absolute  liability  of  the  sureties. 
Brown,  in  his  Civil  and  Admiralty  Law, 
has  involved  the  question  in  some  con- 
fusion by  drawing  a  mistaken  analogy 
from  the  practice  under  the  Boman  law 
concerning  the  liability  of  fide'jitssoret, 
and  their  right  to  what  was  called  bene- 
ficium  ordinie.  The  whole  matter  is 
expounded  in  a  very  learned  and  inte- 
resting judgment  of  Ware,  D.  J.,  in 
the  case  of  Lane  v.  Townaend,  Ware, 
289.  And  see  Gai.  ul  121 ;  D.  xlvi. 
1,  26.  In  the  American  courts  it  has 
been  clearly  laid  down  that  it  is  not 
necessary  to  take  out  execution  against 
the  defendant^  in  order  to  charge  the 
bail. 

(o)  The  Harriett,  1  W.  Bob.  203. 

(p)  See  The  Clara,  Swa.  4 ;  T7ie 
Saracen^  2  W.  Bob.  457. 
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of  the        between  the  paities,  or  where  a  tender  has  been  accepted,  a 
sureties,      motion  may  be  made  in  court  by  counsel  to  dismiss  the 
bail  (g).      But  if  the  plaintiff  files  in  the  registry  an  alle- 
gation that  he  proceeds  no  fui*ther  in  the  action,  there  is  no 
necessity  for  any  formal  motion  to  dismiss  the  bail.     Mere 
lapse  of  time  cannot  discharge  the  sureties  (r). 
Manner  of       Bail  may  be  given  in  the  registry  if  the  sureties  can  attend 
P^°*!®*^^  there  for  the  purpose  of  executing  the  bail  bond.     When  the 
sureties  cannot  attend  at  the  registiy,  bail  may  be  taken 
before  a  commissioner  appointed  under  a  special  or  standing 
commission.     We  propose  to  consider  the  necessary  steps  to 
Delays  re-   be  taken  in  each  case.     But  it  is  necessary  to  mention  here 
t  "^'^th^    a   rule  which  applies  generaUy  to  all  the  proceedings  with 
steps  of      reference    to   bail,   that  any  delay  requh'ed  by  any  of  the 
maylbe  du-  ordinary  rules  of  procedure  may  be  dispensed  with  by  the 
pensedwith  consent  of  the  solicitors  in  the  cause  («). 

bj  consent. 

Bail  given       ^^^^  given  in  the  registry, — If  it  is  intended  that  bail 

in  the  Re-   should  be  giv^en  in  the  registry,  the  first  step  necessaiy  is  to 

PrJcipe  for  ^^^  ^^  *^®  marshal's  office  a  prcecipe  far  oiotice  of  bail  (Q.  The 

notice  of     praecipe  should  state  in  what  sum  bail  is  to  be  given,  and 

should  set  out  the  name,  address,   and  description   of  the 

party  on  whose  behalf  bail  is  to  be  given,  and  the  names, 

addresses,  and  descriptions  of  the  sureties.     It  is  necessary 

also  to  write  on  the  praecipe   the  name   and   address   and 

description  of  a  referee  opposite  the  name  of  each  surety,  of 

whom  inquiries  may  be  made  as  to  the  sufficiency  of  the 

surety.     Two  (u)  persons  are  ordinarily  required  as  sureties. 

The  two  sureties  must  not  be  partners,  or  the  Court  may  set 

aside  the  bail,  and  order  the  re-arrest  of  the  property  (a?). 

The  referees  should  be  persons  of  established  respectability 

(q)  The  Countett  of  Levin  y.  Md-  (t)  Ad.  Roles,  89. 

viU€,  5  L.  T.  N.  8.  220 ;  The  Par-  («)  Where   an   action    in    a    lar^ 

iridge,  1  Hagg,  82.  amount  has  been  entered,  the  Oonrt 

(r)  The  Vrede^  1  Dods.  1.    See  the  has  on  application  allowed  bail  to  be 

same  case  as  to  the  effect  of  the  bank-  given  by  as  many  as  fonr  or  ^y^  anre* 

mptcy  of  one  of  the  snretieR.  ties.  Pritchard's  Ad.  Digest, toL  2,  52i. 

(«)  Ad.  Rules,  45,  154.  {x)  The  Corner,  33  L.  J.  Ad.  17. 
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and  credit ;  bankers  should  if  possible  be  named^  especially  in 
cases  where  despatch  is  of  importance.  The  praecipe  must 
be  signed  by  the  solicitor  or  his  clerk.  The  person  filing 
it  will  receive  a  Twtice  of  bail  from  the  marshal.  The  Notice  of 
notice  of  bail  is  a  document  signed  by  the  marshal,  stating  ^^'* 
that  bail  has  been  tendered,  and  setting  out  the  particulars 
stated  in  the  praecipe  for  notice  of  bail.  A  copy  of  the 
notice  of  bail  must  be  served  (y)  by  the  defendant  on  the 
adverse  solicitor ;  a  certificate  of  service  must  be  indorsed  on 
the  notice,  and  signed  by  the  solicitor  or  his  clerk.  Upon 
the  filing  of  the  praecipe,  the  marshal  will  proceed  to  make 
enquiry  as  to  the  sufficiency  of  the  bail,  and  in  cases  where 
the  references  given  are  satisfactory  he  will  report  as  to  the 
sufficiency  of  the  bail.  The  report  of  the  Marshal  as  to  the  Marshals' 
sufjiciency  of  bail  is  a  document  signed  by  the  marshal,  in  "J^'*- 
which  he  st-ates  that  he  has  made  diligent  enquiry,  and  certi- 
fied himself  that  the  persons  tendered  as  bail  are  sufficient 
sureties  for  the  sum  in  which  bail  has  been  tendered.  A  fee 
of  10«.  is  payable  for  the  report.  The  adverse  party  may 
give  notice  of  objection  to  the  sufficiency  of  the  bail,  and,  in 
case  of  any  dispute  on  this  point,  the  matter  may  be  brought 
before  the  Court  for  decision  {z).  But  if  the  marshal  has 
reported  that  the  bail  is  sufficient,  the  defendant's  soli- 
citor (a)  may  at  once  file  the  marshal's  report  in  the  registry, 
and  bespeak  the  bail  bond  (6),  and  if  no  objection  is  taken 
to  the  sufficiency  of  the  bail,  after  the  expiration  of  twenty- 
four  hours  from  the  time  when  the  notice  of  bail  has  been 
served,  or  sooner  if  the  parties  consent,  the  bail  bond  may  be 
executed. 

In  order  to  bespeak  the  bail  bond,  a  praecipe  for  a  hail  Pnecipc 
6o7id  must  be  prepared  and  handed  into  the  registry  with  a^^J^^ 

(y)  Ad.  Bales,  40.  ing,  after  the  filing  of  the  prsocipe  for 

(2)  The  Corner^  33  L.  J.  Ad.  17  ;  notdoe  of  bail ;  and  the  report  may  be 

Br.  k  L.  161.    In  this  case  the  court  obUdned  aa  soon  as  it  is  ready,  bat  it 

referred  the  matter  to  the  registrar.  cannot  be  filed,  saye  by  eonsent^  until 

(a)  Bole   45.      The    marshal   will  the  expiration  of  the  time  abore  men- 

generally,  if  the  references  are  satis-  tioned. 

factory,  make  his  report  the  next  morn-  ( '>)  Ad.  Ra1e<,  40. 
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of  baU 
bond. 


stutup  of  five  shillings.  The  notice  of  bail,  with  the  certifi- 
cate of  service  indorsed,  and  the  report  of  the  marshal,  must 
be  filed  in  the  registry  at  the  time  the  praecipe  is  handed  in. 
The  bail  bond  will  then  be  prepared  in  the  registry,  and  the 
solicitor  will  be  informed  at  what  time  the  bond  will  be 
ready,  and  when  the  sureties  may  attend  to  execute  it  (e). 
Ezoontioa  If  the  application  for  the  bail  bond  be  made  at  the  registiy 
in  the  morning,  it  will  be  ready  for  execution  the  same 
day  (d).  A  fee  of  7«.  6d,  is  payable  for  the  bail  bond.  At 
the  time  appointed  the  sureties  must  attend  at  the  registry 
and  sign  the  bond  either  before  the  registrar,  or  by  the 
registrar's  directions  before  one  of  the  clerks  in  the  re- 
gistry (e).  By  the  terms  of  the  bond,  the  sureties  submit 
themselves  to  the  jurisdiction  of  the  Court,  and  consent  that 
if  the  party  for  whom  they  are  bound  shall  not  pay  (/)  what 
may  be  adjudged  against  him  in  the  cause  with  costs,  execu- 
tion may  issue  against  them,  their  heirs  executors  and  ad- 
ministrators, goods  and  chattels,  for  a  sum  not  exceeding  the 
amount  named  in  the  bond.  When  the  bond  has  been  exe- 
cuted, a  minute,  purporting  to  file  the  bond,  with  a  5s.  Admi- 
ralty Court  stamp  affixed,  should  be  handed  in  to  the  registry. 


Bail  uken  -Bdii  taken  before  a  commissioner. — Where  the  sureties 

before  a  reside  at  a  distance  from  the  port  of  London,  the  bail  bond 

eomniiB-  ,     , 

Bioner.  may  be  taken  before  a   commissioner  appointed   under    a 

Sundiog  special  or  standing  commission.     There  are  certain  commis- 

and  special  gioners   appointed   to  take   bail  who  are   authorized   by   a 

Bionen.  general  commission  to  take  bail,  until  their  commission  be 


(e)  Ad.  RaleB,  40. 

{d)  Eren  if  the  application  be  made 
plater  in  the  day,  the  bail  bond  may  be 
ready  for  execution  the  same  day. 
WhereTer  despatch  is  requested,  the 
bail  bond  is  prepared  in  the  registry 
with  all  possible  expedition.  Fre- 
quently the  bail  bond  is  prepared  in 
anticipation  before  the  application  is 
filed.  A  bail  bond  signed  by  the  sure- 
ties simply,  without  the  addition  of 
their  description  and  address,  is  good, 


although  it  is  desirable  that  the  nsaal 
designations  should  be  added.  The 
Tamarac,  Lush,  28. 

(e)  Where  the  sureties  are  resident 
in  London,  but  do  not  wish  to  attend 
in  the  registry,  on  application  being 
made  in  the  registry,  and  on  payment 
of  a  stamp  of  12.,  a  clerk  will  be  sent 
from  the  registry  to  attend  the  sareiics 
with  the  bond,  and  witness  the  execu- 
tion of  the  same. 

(/)  See  iuproy  p.  213,  n.  («). 
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revoked,  ia  any  cause  from  any  sufficient  sureties  who  may 
at  any  time  be  produced  before  them.  They  are  called 
standing  commissioners.  There  are  standing  commissioners 
resident  at  Liverpool,  and  at  other  important  seaport  towns. 
If  it  is  not  convenient  to  have  bail  taken  before  one  of  the 
standing  commissioners,  the  Court  will  issue^  a  special  com- 
mission, and  appoint  some  proper  person  for  the  purpose  of 
taking  bail  in  the  particular  suit  only. 

A  commissioner  appointed  under  a  special  or  standing 
commission  must  not  take  bail  on  behalf  of  any  person  for 
whom  he  or  any  person  in  partnership  with  him  is  acting  as 
proctor,  attorney,  solicitor,  or  agent  (gr).  The  fee  to  be  taken 
by  the  commissioner  on  taking  bail,  whether  under  a  stand- 
ing or  special  commission,  is  one  guinea. 

Befcyre  a  special  commissioner, — Where  bail  is  to  be  Bail  taken 
taken  before  a  commissioner  under  a  special  commission,  g^eclal* 
the  solicitor  should  prepare  and  hand  into  the  registry  a  commis- 
proedpe  for  a  commission  to  take  bail,  together  with  the 
names  and  addresses  of  the  persons  who  are  to  execute  the 
commission.     A  five-shilling  stamp  must  be  affixed  to  the  Obuin'mg 
praecipe,  and  at  the  same  time  the  following  fees  should^.®?*™" 
be  paid  at  the  registry  in  stamps,  11.  for  the  commission, 
2s.  6d.  for  sealing  it,  7s.  6d.  for  the  bail  bond,  and  2s.  6d  for 
each  affidavit  of  justification,  the  necessary  documents  wiU 
then  be  prepared  in  the  registry.     The  affidavit  of  justifica-  Affidavits 
tion  is  an  affidavit  which  the  Court  requires  from  each  of  ^^y^^' 
the  sureties  that  he  is  worth  more  than  the  sum  in  which 
bail  is  to  be  given  after  the  payment  of  all  his  debts.     This 
is  the  mode  adopted  to  guard  against  insolvent  persons  being 
tendered  as  sureties,  where  bail  is  taken  before  a  commis- 
sioner appointed  under  a  special   or  standing  commission. 
It  is  not   necessary   therefore  to   give    any  notice   to   the 
marshal,  for  his  report  is  not  required  in  these  cases.      The 
commission  and  other  documents  when  obtained  from  the 
registry   should  be  forwarded   to  the    commissioner.      The  Kxecation 
sureties  appear  before  him,  and  are  sworn  to  the  truth  of  the  J^^^i®  ^  - 

{g)  A  J.  Bubs,  44. 
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affidavits  of  justification,  and  then  execute  the  bail  bond. 
The  commissioner  attests  their  signatures  to  the  bond,  and 
then  transmits  the  bond  and  the  affidavits  to  the  r^iistiy  {k). 
When  the  documents  have  reached  the  registry,  the  defen- 
dant's solicitor  must  take  steps  to  have  them  filed  there. 
FUiDg  the  The  documents  cannot  be  filed  until  after  the  expiration  of 
*"  twenty-four  hours  from  the  time  of  the  service  of  a  notice 

upon  the  adverse  solicitor,  containing  the  names  and  ad- 
dresses of  the  sureties  and  of  the  commissioner  before  whom 
the  bail  was  taken.  This  notice  must  be  served  accordingly 
and  its  service  verified  by  affidavit  (i),  and  a  copy  of  the 
notice  and  the  affidavit,  together  with  the  usual  minute, 
must  be  filed  with  the  bail  bond.  A  stamp  of  five  shillings 
must  be  affixed  to  the  affidavit,  and  a  stamp  of  five  shillings 
to  the  minute. 
Bail  taken  Before  a  commissioner  under  a  standing  comTnissicyn. — 
■uoSng  When  bail  is  taken  before  a  standing  commissioner,  the 
eommis-  trouble  and  expense  of  obtaining  a  special  commission  is 
of  course  saved.  In  other  respects,  the  proceedings  to  take 
bail  before  a  standing  commissioner  are  nearly  the  same  as 
before  a  special  commissioner.  But  where  bail  is  •  taken 
before  a  standing  commissioner,  it  is  a  common  practice  to 
have  the  bond  and  affidavits  of  justification  prepared  by  him 
and  not  in  the  registry  of  the  Court  (j).  When  the  docu- 
ments arc  duly  executed  and  attested,  the  standing  com- 
missioner transmits  them  to  the  registry  just  as  a  special 
commissioner  does.  A  notice  must  be  served  upon  the 
adverse  party,  and  the  service  verified  in  the  same  manner 
as  in  cases  where  bail  is  taken  before  a  special  commis- 
sioner. The  bail  bond  cannot  be  filed  in  the  registry  until 
after  the  expiration  of  twenty-four  hours  fronr  the  time  of 
the  service  of  the  notice.     The  documents  are  filed  in  the 

(h)  The  doenments  are  nsually  trans-  nsoal  indoxBement  of  tbe  oertxfioala  of 

mitted  throngh  the  solicitor   in   the  serrioe  is  therefore  not  suffioient  in  this 

cause.  case.    But  it  seems  that  the  usual  in- 

(t)  The  Admiralty  Rules   expressly  dorsement  should    be  made   notwith- 

provide  that  the  serTice  of  this  notice  standing.     See  Ad.  Rules,  4S,  157. 
Bball    be   Terified   by  affidavit.     The  {J)  Pritchard's  Digest,  toL  %  525. 
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manner  before  described  (k).  When  the  bond  and  the  affi- 
davits of  justification  have  not  been  issued  from  the  registry, 
the  ordinary  filing  fee  of  five  shillings  must  be  paid  on  each 
document. 

(2.)  Payment  of  Tuioney  into  Court  in  lieu  of  bail. —  Payment  of 
Money  may  be  paid  into  Court  in  heu  of  bail.     As  a  general  ^urtf  "* 
rule,  the  release  of  any  property  can  be  obtained  by  paying 
into  the  registry  the  sum  in  which  the  cause  has  been  insti- 
tuted (Z).     When  cargo  has  been  arrested  for  freight  only, 
its  release  may  be  obtained  by  filing  an  affidavit  as  to  the 
value  of  the  freight,  and  by  paying  the  amount  of  the  freight 
into  the  registry  (nfi).     For  this  purpose  the  freight  is  to  be  Freight, 
computed  at  its  net  value,  after  deducting  all  allowances  as 
per  charter  and  the  costs  attending  the  payment   of  the 
fireight  into  Court  {n). 

When  money  is  to  be  paid  into  Court,  the  defendant's  Mode  of 
solicitor  should  obtain  from  the  registry  an  order  authorising  mwiey  into 
him  to  pay  the  money  into  the  Bank  of  England  to  the  ac-  ^°'^- 
count  of  "The  Registrar  of  the  High  Court  of  Admi- 
ralty" (o).  This  order  is  called  a  receivable  order,  and  a 
stamp  of  2s.  6d  is  payable  in  respect  of  it.  The  receivable 
order  is  to  be  taken  to  the  Bank  of  England,  and  handed  in 
there  together  with  the  money.  A  receipt  for  the  money  will 
be  given  at  the  Bank.  A  copy  of  this  receipt,  and  a  notice 
stating  that  the  money  has  been  paid  into  Court,  should  be 
served  on  the  adverse  solicitor.  The  usual  certificate  of 
service  should  be  indorsed  on  the  notice,  and  the  notice 
should  be  filed  in  the  registiy  with  the  receipt  and  the  usual 
minute.  A  one-shilling  stamp  must  be  affixed  to  the  bank 
receipt,  a  five-shilling  stamp  to  the  notice,  and  a  five-shilUng 
stamp  to  the  minute. 

Where  money  has  been  paid  into  Court,  it  is  not  the  prac-  interest, 
tice  to  pay  it  out  until  the  conclusion  of  the  cause  {p). 

{i)  See  8upr€L,  p.  218.  (n)  The  Lto^  Lush.   445 ;  and  see 

(0  Ad.  Roles,  48.  The  Norway,  Br.  &  L.  377. 
(m)  Ad.  Rales,  49.    See  The  Victor,  (o)  Ad.  Rules,  127. 

Lwh.  72.  (p)  The  Annit  Childs,  Lush.  609. 
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The  sum  paid  into  Court  does  not  ordinarily  bear  interest ; 
but  if  a  special  application  is  made  to  the  Court,  it  will  order 
the  money  to  be  invested  (g). 


Mode  of 

obUiniog 

relMte. 


(3.)  Release  (r), — ^Bail  having  been  given,  or  money  having 
been  paid  into  Court,  the  defendant  is  entitled,  except  in  the 
cases  which  will  presently  be  mentioned,  to  have  the  pro- 
perty released.  To  have  the  property  released  it  is  neces- 
sary to  obtain  a  release  from  the  registry.  For  this  purpose 
a  prcecipe  for  a  release  must  be  prepared.  The  praecipe 
should  contain  the  usual  particulars  concerning  the  cause 
and  the  property  proceeded  against,  and  should  state  that 
bail  has  been  given,  or  that  money  has  been  paid  into 
Court,  as  the  case  may  be,  and  that  no  caveat  against  the 
release  of  the  property  is  outstanding.  The  praecipe  must  be 
signed  by  the  solicitor  or  his  clerk,  and  it  must  be  filed  in 
the  registry  in  the  usual  way  with  a  five-shilling  stamp 
affixed.  Thereupon  the  release  will  be  issued.  The  release 
is  given  under  the  seal  of  the  Court,  it  is  directed  to  the 
marshal  and  his  substitutes,  and  commands  the  release  of  the 
property.  A  ten-shilling  stamp  must  be  paid  for  the  release, 
and  a  half-a-crown  stamp  for  affixing  the  seal.  The  release 
when  issued  from  the  registry  must  be  taken  to  and  left 
at  the  marshal's  office,  as  an  authority  to  him  to  release  the 
property.  With  it  must  be  left  a  pi'oecipe  for  sei^ice,  w^ith 
a  five-shilling  stamp  affixed.  The  solicitor  taking  out  the 
release  mu^,  at  the  time  he  leaves  the  release,  pay  all  the 
charges  due  to  the  marshal  for  retaining  possession  of  the 
property  to  be  released  (8).     Where  ship  and  cargo  on  board 


(q)  The  North  American^  Lash.  79  ; 
and  see  The  Edmond,  ib.  211. 

(r)  A  solicitor  at  whose  instance  any 
property  has  been  arrested  may,  before 
appearance  bas  been  entered,  obtain 
the  release  thereof  by  filing  a  praacipe 
to  withdraw  the  warrant.  The  praecipe 
mnst  state  that  the  cause  has  been 
withdrawn  before  appearance  entereil, 
and  that  there  is  no  caveat  against  the 


release  outstanding.  It  must  be  signed 
by  the  solicitor  who  instituted  the 
cause,  or  his  derk  for  him,  and  must  be 
filed  in  the  registry  in  the  usual  way, 
and  a  release  will  thereupon  be  issued. 
(a)  When  the  marshal  arrests,  he  has 
the  security  of  the  property  for  his 
costs,  and  may  retain  possession  until 
his  costs  are  paid.  Swa.  466.  In 
ordinary  cases  the  expenses  of  posses- 
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have  been  arrested  at  the  same  time,  and  the  owners  of 
the  cargo  have  entered  a  separate  appearance,  and  procured 
a  release  for  the  cargo  only,  it  is  not  usual  to  call  upon 
them  to  pay  any  portion  of  the  possession  fees,  unless  the 
cargo  has  been  discharged  or  some  trouble  has  been  incurred 
specially  on  account  of  the  cargo.     The  fee  payable  to  the  Marshtrs 
marshal  for  retaining  possession  of  a  ship,  or  of  a  ship  and  Po«*^**»<>" 
cai'go,  is  58.  a-day,  and  this  includes  the  cost  of  a  ship- 
keeper,  where  a  ship-keeper  is  required.     If  the  marshal  or 
any  of  his  substitutes  is  required  to  go  a  greater  distance 
than  five  miles  from  his  office,  he  is  entitled  to  his  reasonable 
expenses  for  travelling,  board,  and  maintenance,  in  addition 
to  his  fees.    The  marshal,  when  the  release  hsis  been  duly  Effect  of 
lodged  with  him,  at  once  releases  the  property  (t).     Instan-  "^l®*^- 
taneous   obedience  must  be  paid  to  the  release,  and   any 
person  unlawfully  detaining  the  property  in  defiance  of  the 
release  of  the  Court,  is  liable  to  be  proceeded  against  by 
attachment  (u). 


sion  fees'  form  a  proper  deduction  from 
the  groM  proceeds,  as  against  the  plain- 
tiff's claim,  even  though  the  proceeds 
may  he  insufficient  to  satisfy  the  plain- 
tirs  claim.  The  Europa,  9  L.  T. 
N.  S.  781.  But  where  the  defendant 
occasions  unnecessary  expense  by  vexa- 
tious proceedings,  the  Courts  on  giving 
jadgment  for  the  plaintiff,  may  order 
the  property  not  to  be  released  until 
payment  of  the  costs  has  been  made  by 
the  defendant  The  Helen,  14  W.  R. 
502.  Where  judgment  in  the  action  is 
given  against  the  plaintiff,  or  where 
the  arrest  has  been  improperly  made 
(see  supra,  pp.  193, 198),  the  Court  may 
order  the  costs  of  the  arrest  to  be  paid 
by  the  plaintiff.  The  Irontidee,  Lush. 
4G7;  The  India,  1  W.  Rob.  410. 

(t)  If  ship  and  cargo  are  at  the  same 
time  ordered  to  be  released,  one  release 
is  sufficient  for  both,  even  though  they 
may  be  in  different  places.  But  if 
portions  of  the  property  under  arrest 


are  at  different  times  ordered  to  be 
released,  separate  releases  are  neces- 
sary. If  the  ship^  freight,  and  cargo 
are  under  arrest,  and  the  owner  of 
cargo  has  appeared  separately  and  paid 
the  freight  into  Court,  and  taken  the 
necessary  proceedings  to  have  the  cargo 
released,  he  should  apply  for  and  obtain 
a  release,  not  merely  of  the  cargo,  but 
a  release  **  of  the  cargo  from  arrest^  as 
well  in  respect  of  the  plaintiff's  claim 
against  the  cargo  as  in  respect  of  the 
freight*'  If  a  release  of  the  cargo 
merely  is  obtained,  the  cargo  will  still 
be  detained  in  respect  of  freight. 

(tt)  The  Towan,  8  Jur.  222 ;  The 
Tritonia,  5  No.  Ca.  111.  We  have 
already  observed  that  where  a  second 
or  subsequent  suit  is  instituted  against 
the  property,  a  caveat  release  may  be 
entered  at  the  instance  of  the  plaintiff 
in  such  second  or  subsequent  suit,  see 
tupra,  p.  196. 
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Release  In  a  cause  of  salvage  the  value  of  the  property  under 

m^^uiesof  j^^ggl^  must  be  agreed,  or  an  affidavit  of  value  filed  before 
the  release  can  be  issued.  K  the  parties  agree  concerning 
the  value,  the  agreement  sJiould  be  reduced  to  writiTig,  and 
signed  by  their  respective  solicitors,  and  filed  in  the  registiy 
together  with  the  usual  Tninute.  A  stamp  of  5«.  should  be 
affixed  to  the  agreement,  and  a  stamp  of  os.  to  the  minute. 
When  the  parties  do  not  agree  concerning  the  value  of  the 
property,  an  affidavit  of  the  value  by  some  person  acquainted 
with  the  value,  must  be  filed  in  the  registry  together  with 
the  usual  minute.  A  stamp  of  os.  must  be  affixed  to  the 
affidavit,  and  a  stamp  of  os,  to  the  minute.  Where  the  suit 
is  instituted  against  ship,  freight,  and  cargo,  and  one  ap- 
pearance has  been  entered  for  ship,  freight,  and  cargo,  and 
an  agreement  fixing  the  value,  or  an  affidavit  of  value  has 
been  filed,  the  release  will  be  granted  on  bail  being  given  in 
the  usual  way.  But  where  the  owners  of  the  ship  and  the 
owners  of  the  cargo  appear  separately,  the  practice  is  diflFe- 
rent ;  the  owners  of  the  cargo,  if  the  freight  and  cargo  are 
arrested,  are  not  entitled  to  a  release  until  the  value  of  the 
cargo  and  the  amount  of  freight  have  been  agreed  or  proved, 
and  the  freight  paid  into  couH  (v),  unless  the  shipowner  has 
already  appeared  and  obtained  a  release  of  the  fi*eight.  In 
that  case,  the  owner  of  the  cargo  may  have  the  cargo  released 
on  proving  the  value  of  the  cargo,  and  giving  bail  for  the 
amount  of  the  claim  in  the  action,  or  for  such  proportion 
thereof  as  may  be  agreed  upon,  or  as  may  be  ordered  by  the 
judge,  with  reference  to  the  value  of  the  separate  interests  of 
the  parties  in  the  property.  Where  the  freight  has  been 
released  by  the  shipoioner^  the  owner  of  the  cargo  may  pay 
the  freight  to  the  person  entitled  in  the  usual  way. 

As  we  have  before  seen,  in  causes  of  possession,  the  value 
of  the  property  is  usukUy  agreed  upon  before  the  release  is 
granted. 

In  cases  of  salvage  where  an  affidavit  of  value  has  been 
made,  and  the  plaintiff  considers .  that  the  affidavit  is  not 

(»)  See  xupray  p.  210,  n.  (h). 
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satisfactory,  or  where  in  any  case  he  wishes  to  prevent  the 
release  of  the  property,  the  proper  course  for  him  to  adopt  is 
to  take  out  a  caveat  release.  In  order  to  do  this  a  praecipe  caveat 
for  a  caveat  release  must  be  prepared  and  signed  by  the  "  ***^ 
solicitor  or  his  clerk  for  him.  The  praecipe  must  be  filed  in 
the  registry  with  a  five-shilling  stamp  aflBxed.  Thereupon  a 
caveat  against  the  release  of  the  property  will  be  entered 
in  the  registry  in  the  caveat  release  book  (w),  A  caveat 
against  the  release  of  property  remains  in  force  for  six 
months,  and  during  that  time  unless  it  is  overruled  or 
withdrawn  it  prevents  the  release  of  the  property,  without 
notice  to  the  party  on  whose  behalf  it  has  been  entered  (x). 

Where  a  caveat  release  has  been  entered,  the  defendant's  Motion  to 
solicitor  may  apply  to  the  Court  on  motion,  or  to  the  judge  o^«rrnle 
by  summons,  to  overrule  the  caveat,  and  on  such  application  leaae. 
being  made,  the  Court  will  make  such  order  with  reference 
to  the  release  of  the  property  as  it  may  think  fit.     In  cases 
of  salvage  where  the  plaintiffs  allege    as   their  reason   for 
taking  out  the  caveat  warrant,  that  an  unsatisfactory  affi- 
davit of  value  has  been  filed,  the  Court  will  generally  direct 
an  appraisement  (y),  and  order  the  property  to  be  released 
on  bail  being  given  for  the  amount  of  the  appraised  value, 
or  on  money  to  the  same  amount  being  paid  into  Court  in 
the  usual  way.     And  in  cases  other  than  salvage  cases,  where 
the  value  of  the  property  is  in  dispute,  the  Court  will  adopt 
a  similar  coui'se.     If  the  alleged  reason  for  taking  out  the 
caveat  warrant  is  that  the  sureties  who  have  entered  into 
the  bail  bond  are  not  sufficient,  the  Court  will  enquire  into 
the  sufficiency  of  th'8  sureties,  or  will  refer  the  matter  to  the 
registrar  to  be  enquired  into  by  him  ;  if  it  is  found  that 
there  is  ground  for   the  objection,  the  Court  will  require 
other  sureties  to  be  found  ;  if  there  is  no  ground  for  the  ob- 
jection, the  Court  will  overrule  the  caveat.     A  party  delay-  Coeu  and 
ing  the  release  of  any  property  by  the  entry  of  a  caveat  d*™*««»- 
release  is  liable  to   be   condemned  in  costs  and   damages 

(w)  Ad.  Raid,  58.  See«tipra,p.l96.  iy)  f^  po$ty  Appraisemeitt. 

(x)  Ad.  Rales,  174. 
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arising  from  the  detention  of  the  property,  unless  he  shall 
show  to  the  satisfaction  of  the  judge  good  and  sufficient 
reason  for  having  done  so  {z). 


Section  6. — Judgment  and  DistHbution  of  Proceeds. 

In  an  action  in  rem  where  the  owners  of  the  property 
appear  and  defend,  the  action  proceeds  to  hearing   in  the 
same  manner  as  an  action  in  personam.     The  rules  which 
regulate  the  pleadings  and  the  method  of  taking  evidence 
apply  to  both  classes  of  actions,  and  will  be  considered  here- 
Methods  of  8-^^^.     But  the  proceedings  relating  to  the  judgment  in  an 
enforcing     action  in  rem  are  peculiar,  and  require  notice  here.     They 
in  rem  in    vary  to  some  extent  according  to  the  previous  proceedings  in 
^^*"°"*       the  action,  and  it  is  proposed  to  point  out  the  methods  neces- 
sary to  be  adopted  to  enforce  judgment  in  the  various  cases 
which  may  arise.     It  is  necessary  to  bear  in  mind  that  any 
person  having  any  interest  in,  or  claim  to  the  property  pro- 
ceeded against,  may  intervene  and  contest  the  claim  of  the 
plaintiff.  But  it  will  be  convenient  in  the  first  instance  to  treat 
of  the  method  of  enforcing  a  judgment  in  cases  where  only  one 
claim  is  made  against  the  property,  and  no  one  but  the  undis- 
puted owner  of  the  property  appears  to  contest  it  The  method 
of  proceeding  to  bring  before  the  Court  the  claims  of  third  par- 
ties intervening  will  be  considered  when  we  come  to  speak,  in 
the  latter  part  of  this  section,  of  the  distribution  of  proceeds. 

Where  the  (^)'  Judgment  in  a  contested  cause  where  the  piy>perty 
property  hos  been  arrested  and  remains  under^  arrest  until  judg- 
mider"  mcnt — In  these  cases  if  the  Couiii  gives  judgment  in  favour 
arreet.  of  the  plaintiff,  it  will,  unless  the  cause  is  one  of  possession, 
order  the  property  to  be  sold  (a).     In  order  to  carry  out  the 

(s)  Ad.  Rules,  54.     Bee  The  Comer,  perty  be  sold.     The  object  of  this  is  to 

Ij.  R.  1  Ad.  161.  prevent^  if  poaible,  the  neoeetity  for  a 

(a)  In    practice  where  a    specific  sale.     The  15th  section  of  the  Admi- 

ainoant  is  pronounced  for,  the  form  of  ralty  Court  Act,  1861,  enacta  that  all 

the  decree  is  that  the  defeodant   do  decrees  and  orders  of  the  Adiuindty 

pay  the  amount  on  a  day  named,  and  Court)    whereby  any  snoi  of  moaey 

that  in  default  of  payment  the   pro-  shall  be  payable  to  any  person,  shall 
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order  for  sale  the  plaintifif 's    solicitor  must   apply  at   the  Sale. 
registry  for  a  cormrmsion  of  appraisement  and  sale  (6),  and 
must  deliver  the  same  to  the  marshal  to  be  executed  by 
him.     The  marshal,  having  executed  the  commission,  pays 
the  proceeds  into  court.     If  judgment  has  been  pronounced 
for  a  specific  sum,  application  may  at  once  be  made  for  the 
payment  of  the  money  out  of  the  proceeds.     If  judgment  has 
not  been  pronounced  for  a  specific  sum  and  a  reference  to 
the  registrar  and  merchants  has  been  directed  before  such  ap- 
plication can  be  made,  the  reference  must  be  proceeded  with 
and  the  report  filed.     Application  for  an  order  directing  the  Order  for 
a/movmi  found  to  be  due  to  the  plaintiff  to  be  paM  ou^^J™?°* 
of  the  proceeds  may  be  made  to  the  judge  at  chambers,  proceeds. 
If  the  judge  makes  the  order  for  the  payment  of  the  money,  Manner  of 
it  will  be  paid  on  application  being  made  in  the  registry.    To  P*!"^*"**- 
obtain  payment  a  minute  should  be  handed  into  the  registry 
purporting  to  file  the  oi^der  for  the  paymsnt,  and  a  receipt 
for  the  money.     If  the  person  to  whom  the  money  is  to  be 
paid  is  not  able  to  attend  in  the  registry,  a  power  of  attorney 
authorising  the  solicitor  or  some  other  person  to  receive  the 
money  should  be  handed  into  the  registry  at  the  same  time, 
for  the  money  will  not  be  paid  except  to  the  person  named 
in  the  order,  or  to  some  person  duly  authoiised  by  power  of 
attorney  (c).     A  cheque  for  the  money  and  a  receipt  will  be 


have  ilie  same  effect  as  jndgments  at 
eommon  law,  and  that  all  remedies  at 
common  law  possessed  by  jndgment  cre- 
ditors shall  be  possessed  by  persons  to 
whom  the  money  shaU  be  directed  to 
be  paid.  This  enactment  it  is  be- 
lieved has  never  been  put  in  force,  and 
it  is  diffioolt  to  say  to  what  extent  it 
is  applicable  to  actions  in  rem,  where 
the  object  of  the  proceedings  is  to  en- 
force a  claim  against  the  property  pro- 
ceeded against.  Where^  howerer,  the 
defendant  appears  and  gives  bail,  he 
sabmits  himself  to  the  jurisdiction  of 
the  Conrty  and  renders  himself  perso- 
nally liable  in  the  action  to  the  extent 


of  the  value  of  the  property.  See  tupra, 
p.  67|  n.  (6),  and  nee  pott,  p.  244  (n.), 
and  also  AoiioH  in  Psbsovax. 

(6)  See  postf  Appbaibsmbnt,  and 
seeSALB. 

(e)  This  is  the  ordinary  rule.  But 
in  some  cases  where  the  sum  is  small, 
50/.  or  60L  for  instance,  the  Court  will 
in  its  discretion  pay  the  money  to  the 
solicitor  without  insisting  upon  a 
power  of  attorney.  As  to  the  prac- 
tice where  money  is  paid  out  to 
the  solicitor  of  the  party  on  whose 
behalf  it  has  been  paid  in,  see  pott, 
228,  n.  (o). 
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prepared  in  the  r^istiy,  and  the  person  named  in  the  order, 
or  his  attorney,  duly  authorised  by  power  of  attorney  to 
receive  payment,  will,  on  signing  the  receipt  in  the  pre- 
sence (d)  of  the  registrar,  have  the  cheque  signed  by  the 
registrar  handed  to  him.  The  minute,  the  receipt,  and  the 
order  are  then  filed  in  the  registry  (e).  A  five-fihilling 
Admiralty  Court  stamp  is  payable  on  the  minute,  a  five- 
shilling  stamp  in  respect  of  the  order,  and  a  half-crown 
stamp  for  the  receipt  (/).  Admiralty  Court  stamps  to  the 
amount  of  the  poundage  fees  must  be  handed  into  the 
registry  (^). 
Salt  of  If  in  a  suit  of  possession  the  Court  decrees  possession  to 

p<»«ttiaii.  the  plaintiff,  the  ship  will  be  delivered  over  to  him  by  the 
marshal  accordingly.  To  obtain  possession,  the  plaintiff 
should  file  in  the  registry  a  prcecipe/or  a  rdeaae.  A  five- 
shilling  Admiralty  Court  stamp  is  payable  on  the  praecipe, 
a  ten-shilling  stamp  for  the  release,  and  a  half-crown  stamp 
for  the  seal.  The  release  when  obtained  should  be  left  with 
the  mai*shal  in  the  manner  before  described  (A),  and  the 
marshal  will,  on  payment  of  the  possession  fees  and  expenses, 
hand  over  the  ship  to  the  plaintiff  (i).  If  the  register  of 
the  ship  is  detained  by  the  defendant,  the  Court  wiU,  if 
applied  to,  grant  a  monition  calling  upon  him  to  deliver  it 
up  (i). 


{d)  Where  the  peFBon  named  in  the 
order  signs  the  receipt,  his  signa- 
ture is  generally  attested  by  his  soli- 
citor. 

(f)  When  money  is  paid  to  the  soli- 
oitof  aathoriied  by  power  of  attorney  to 
receiTe  it,  the  power  of  attorney  is 
usually  filed.  But  if  the  power  df  at- 
torney is  a  general  power  of  attorney, 
and  is  required  by  the  solicitor  for 
other  purposes,  it  will  be  returned  to 
him  after  it  has  been  inspected  in  the 
registry. 

(/)  In  addition  to  the  ordinary 
penny  reoeipt  stamp. 


{g)  Poundage  on  monies  paid     £  jl  dL 

out  of  the  regirtty  in  any 

causey  if  the  sum  does  not 

exceed  601.  ...  .050 
Ditto     ditto     if  it  ezeeeds 

100^.,  but  does  not  exceed 

200L 0  10     0 

For  every  additional  lOOL  .     0  10    0 

See  Ad.  Rules,  Schedule  1,  Appcttdiz. 
As  to  the  fees  payable  to  the  iftM»*>tn' 
in  respect  of  the  expenses  of  aale^  see 
pott,  Sau. 

(h)  See  Mtpro,  p.  220. 

(i)  See  The  £wvpa,  9  L.  T.  N.  a 
781  ;  The  North  Amerieam,  Swa.  4«6. 

(k)  See  Forms,  Appmbiz.     If  the 
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Where  in  a  suit  of  restraint  judgment  is  given  for  the  Suit  of 
plaintiff,  the  ship  will  not  be  released  until  the  required  "**'**"** 
security  is  given.  The  bail  bond  must  be  filed  in  the  re- 
gistry, and  then  the  defendant's  solicitor  may  file  aprcecipe 
for  a  release,  and  proceed  in  the  ordinary  way  to  obtain  a 
release  (Q.  The  praecipe  should  recite  that  the  bail  bond  has 
been  duly  filed. 

When  the  property  remains  under  arrest  imtil  judgment,  Judgment 
and  judgment  is  given  for  the  defendant,  the  defendant  is  of  ant. 
course  entitled  to  have  the  property  released.  To  obtain  the 
release  of  the  property  the  defendant's  solicitor  must  file  in 
the  r^istry  a  prcecipe  for  a  release.  A  five-shilling  Admi- 
ralty Court  stamp  is  payable  on  the  praecipe,  a  ten-shil- 
ling stamp  for  the  release,  and  a  half-crown  stamp  for  the 
seal  The  release,  when  obtained,  must  be  left  with  the 
marshal  for  service  in  the  manner  before  described. 

(2.)  Judgynent  in  cases  where  the  property  has  been  sold.  Whew  the 
and  the  proceeds  brought  into  tlie  registry  before  judgment,  J^'t^ 
or  where  money  has  been  paid  into  Court  in  lieu  of  bail  by  «>w  before 
the  defendant. — 1£  the  judgment  is  in  favour  of  the  plaintiff,  ^°  ^*"*  * 
and  directs  that  a  specific  sum  shall  be  paid  to  the  plaintiff, 
an  order  for  the  payment  of  the  rrwney  may  be  obtained 
forthwith  (m).     If  the  judgment  simply  directs  that  such  a  Jadgment 
sum  shaU  be  paid  to  the  plaintiff  as  shall  be  found  to  be  due  J?J^^*"" 
by  the  registrar  and  merchants,  it  is  necessary,  after  the 
reference  has  proceeded  in  the  usual  way  and  the  report  of  the 
r^istrar  and  merchants  has  been  duly  filed,  to  apply  to  the 
judge  at  chambers  for  an  order  directing  the  sum  founds  by 
the  report  to  be  due  to  be  paid  out  of  Court,    When  an  order 
for  payment  has  been  made,  application  for  the  money  should 
be  made  in  the  registry  in  the  manner  before  described  (n). 

register  eanDot  be  obtained,  it  aeems  (0  See  tupra,  p.  220. 

that  the  plaintiff  may,  on  prodnoing  an  (m)  In  practice  the  order  is  generally 

ofliee  oopy  of  the  judgment  to  the  pro-  ngned  by  the  judge  in  Court  at  the  time 

per  euttom-honae  authoritiee,  hare  the  the  judgment  is  giren.    The  order  must 

■hip  registered  in  his  own  name.    See  be  filed  in  the  registry  in  the  usnal  way. 

The  MwnhaiU  Shipping  Act,  1864,  s.  40.  (n)  See  itfpra,  p.  225. 
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Jadgment       When  judgment  is  given  in  favour  of  the  defendant,  whose 

fim<buit     property  has  been  sold,  the  Court  will,  if  no  third  party 

intervene,  make  an  order  for  the  payment  of  the  proceeds  in 

Court  to  him.     The  money  must  be  applied  for  in  the 

registry  in  the  manner  before  described.     It  will  not  as  a 

general  rule  be  paid  out  to  the  solicitor  unless  he  is  autho- 

Pftyment  of  rised  to  receive  it  by  power  of  attorney.     But  when  judg- 

teti^ ^"*  ment  is  given  in  favour  of  a  defendant  whose  solicitor  has 

■olidtor  of  paid  money  into  Court  in  lieu  of  bail,  the  Court  will  order 

whohtm     *^®  money  to  be  paid  out  to  the  solicitor ;  on  the  solicitor 

paid  it  in.  applying  in  the  registry,  and  signing  a  receipt  prepared  in 

the  registry,  a  cheque  for  the  money  will  be  handed  to 

him  (o). 

Judgment  (3.)  Judgment  in  cases  where  the  property  has  been  released 
Jgy*^  on  bail, — ^In  cases  where  baU  has  been  given,  if  the  Court 
pronounces  judgment  for  the  plaintiff,  the  judgment  is  en- 
forced by  monition  against  the  defendant  and  his  sureties. 
If  the  judgment  is  for  a  specified  amount,  the  Court  will, 
on  the  application  of  the  plaintiff,  order  the  defendarU  and 
hie  sureties  to  pay  the  money  on  a  day  named,  and  if  the 
Monition.  Hioney  is  not  then  paid,  a  monition  may  be  applied  for 
forthwith.  If  the  judgment  is  not  for  a  specified  amount, 
and  a  reference  to  the  registrar  and  merchants  is  ordered^ 
the  reference  must  be  proceeded  with,  and  the  report  filed 
before  a  monition  can  be  applied  for.  Application  for  a 
monition  for  payment  should  be  made  on  motion  to  the 
judge  either  in  Court  or  at  chambers  (p).  The  monition  is 
addressed  to  the  defendant  and  his  sureties,  and  commands 
them  to  pay  the  amount  decreed  by  the  order  of  the  judge 
within  a  specified  number  of  days  from  the  service  of  the 
monition  {q).    The    monition   must   be  duly  served   upon 

(o)  The  genend  practice  is  this—  (q)  In  salvage  snits,  when  the  ship 

wheneTer  money  has  been  paid  in  by  a  and  caigo  belong  to  differant  penons 

solicitor,   and  judgment  is  given   in  and  separate  appearances  hare  been  en- 

fiiTonr  of  his  party,  the  money  will  be  tered  and  separate  bail  giren,  separate 

paid  ont  again  to  that  solicitor.  monitions  should  be  asked  for. 

{p)  Beepoit,  Monition. 
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the  parties  to  whom  it  is  directed,  and  if  it  is  not  obeyed 
they  will  be  guilty  of  contempt,  and  application  may  be 
made  to  the  Court  on  motion  for  an  aMachmeTU  against 
them  (r). 

If  judgment  is  in  favour  of  the  defendant,  the  Court  will  Jadgmenfe 
make  an  order  ddsmisdng  the  bail,  and  thereby  they  will  be  f^^^^ 
discharged  from  all  liability. 

(4).  Judgment  in  cases  where  the  property  has  not  been  Whew  do 
arrested  aifid  security  has  not  been  given, — ^It  sometimes  JJ^*^^^ 
happens  that  the  owner  of  the  property  voluntarily  appears  exacted, 
to  defend  the  suit,  and  the  plaintiff  being  content  to  waive 
his  right  to  have  security  for  the  property  pending  the  pro- 
ceedings, the  suit  comes  on  for  hearing  without  any  arrest  of 
the  property  being  made,  or  any  security  being  given.     In 
these  cases,  if  the  judgment  is  for  the  plaintiff,  and  the 
defendant  does  not  pay  to  the  plaintiff  the  amount  ordered 
to  be  paid,  the  judgment  is  usually  enforced  by  monition 
and  attachment  in  the  same  way  as  a  judgment  in  per- 
sonam {s). 


(5).  Distribution  of  proceeds, — As  we  have  already  no-P*rtici 
ticed,  any  person  may  enter  an  appearance  to  protect  anyj^^.^' 
interest  he  may  have  in  the  property  proceeded  against,  or 
may  commence  a  second  or  subsequent  suit  to  enforce  any 
claim  he  may  have  against  it  (z).    He  may,  until  his  rights 


(r)  See  pott,  Attaohment.  It  might 
■eem  as  though  the  order  for  payment 
and  the  monition  ahoiild  be  directed  to 
the  loretiea  only,  beoauae  they  are  the 
only  persons  who  enter  into  any  ex- 
press obligation  to  beoome  personally 
inswerable  in  the  suit.  Bat  when  a 
defendant  appears  and  obtains  the  re- 
lease of  his  property,  he  enters  into  an 
implied  obligation  to  become  personally 
answerable  in  the  salt  to  the  extent  of 
the  Tilae  of  the  property,  and  according 
to  the  practice  of  tiie  Conrt  the  moni- 
tion should  be  taken  ont  against  the 


defendant  and  the  sureties.  When  the 
monition  is  not  obeyed,  the  attachment 
will  be  granted  against  the  defendant 
and  his  sareties  simultaneoosly.  See 
wprOy  p.  224  (n). 

{t)  See  po$t,  p.  244  (n).  Bat  it  is 
apprehended  that^  as  it  is  against  the 
property  that  the  cause  is  instituted, 
the  Court  would  on  application  allow  a 
warrant  to  issue  for  the  arrest  of  the 
property,  if  it  were  necessary  to  resort 
to  the  property  in  order  to  satisfy  the 
judgment. 

(z)  See  iwprot  pp.  199,  200. 
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can  be  adjudicated  upon,  prevent  the  release  of  the  property 
under  arrest,  or  the  payment  of  the  proceeds  out  of  the 
GaTeat  registry.  The  solicitor  of  the  party  desiring  to  prevent  the 
i««or"*  release  of  property  under  arrest,  should  file  in  the  registry  a 
pajmeDi.  prcecipe  for  a  caveat  against  the  releoM  of  the  property.  A 
five-shilUng  Admiralty  Court  stamp  is  payable  on  the  prae- 
cipe. On  the  praecipe  being  filed,  a  caveat  against  the  rt^ 
lease  of  tlie  property  will  be  entered  in  a  book  kept  in 
the  registry  called  the  caveat  release  book  (a).  The  solicitor 
of  the  party  desiring  to  prevent  the  payment  of  money  out 
of  the  registry  should  file  in  the  registiy  a  prcocipe  for  a 
caveat  against  the  payment  of  the  money.  A  fivenshiUii^ 
Admiralty  Court  stamp  is  payable  on  the  praecipe.  On  the 
praecipe  being  filed  a  caveat  against  the  payment  of  the 
money  will  be  entered  in  a  book  kept  in  the  registiy  called 
the  caveat  payment  book  The  effect  of  the  caveat  against 
the  release  is  to  prevent  the  i*elease  of  the  property,  and  of 
the  caveat  against  the  payment  to  prevent  the  payment  of 
the  money  out  of  the  r^;istry,  without  notice  to  the  party  on 
whose  behalf  the  caveat  has  been  entered ;  for  where  a 
caveat  has  been  entered  the  Court  will  not  suffer  the  pro- 
perty to  be  released,  or  the  money  to  be  paid  out  of  the 
registry,  unless  due  notice  has  been  given  to  the  party  on 
whose  behalf  the  caveat  has  been  entered  (6).  Although 
persons  interested  in  the  property  may  intervene  at  any 
time  so  long  as  the  property  or  proceeds  remain   under 


(a)  A  party  deUying  the  rel6Me  of 
any  property  is  liable  to  be  condemned 
in  coBtB  and  damagee  nnleia  he  shall 
show  to  the  satififaction  of  the  jndge  good 
and  Ba£Eicient  reason  for  hanng  so  done. 
Ad.  Rnles.  54. 

(6)  A  caveat  remains  in  force  for  six 
months  from  its  date.  It  may  be  with- 
drawn by  the  party  on  whose  behalf  it 
has  been  entered,  but  the  pracipe  to 
lead  to  the  withdrawal  thereof  mnst, 
save  by  the  permission  of  the  r^istrar, 
be  signed  by  tlie  same    person  who 


agned  the  pneeipe  to  lead  to  the 
oftheeaTeat  Ad.  Eaks,  174»  17&  A 
party  on  whose  briialf  a  eaveaifc  agaiast 
payment  has  been  entered,  does  not  ne- 
cessarily receire  notice  of  an  applicatio 
to  theOonrt  by  other  parties  for  pajneat 
nntil  after  the  applicatiGn.  Bai  be  ere 
an  order  for  the  payment  of  moiicj  ont 
of  Court  to  other  parties  is  acted  upon, 
he  receiTes  notice  of  the  order,  aad  he 
may  then  apply  to  the  Court  to  reanad 
the  order. 
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the  coDtrol  of  the  Court,  they  should,  if  possible,  bring  their 
claim  under  the  notice  of  the  Court  before  any  judgment 
has  been  pronounced  against  the  property.     For  a  judgment 
against  the  property  may  give  the  suitor  in  whose  favour  it 
is  made  priority  over  other  claimants  in  pari  conditione  (c). 
Where  a  caveat  has  been  entered  before  any  judgment  has 
been  pronounced  against  the  property,   the  Court  will,  on 
application,  generally  direct  that  the  claims  of  the  person 
intervening  shall  be  brought  on  for  hearing  at  the  same 
time  as  the  original  cause,  and  then  it  will  adjudicate  gene- 
rally upon  the  rights  of  the  persons  interested,  and  declare 
how  the  proceeds  shall  be  distributed  (d).    But  the  claim 
of  the  party  intervening  may  be  brought  before  the  Court 
or  judge  in  a  more  summary  way.     Any  of  the  parties  to  the 
suit  may  apply  to  the  judge  on  motion,  to  overrule  a  caveat 
against   the  release,  or  a  caveat  against  the   payment   of 
money  out  of  Court ;  and  on  the  hearing  of  the  motion  the 
Court  may  adjudicate  upon  the  claim  of  the  party  on  whose 
behalf  the  caveat  has  been  entered  (e).     In  some  cases  the 
rights  of  the  parties  will  be  decided  on  a  motion  being  made 
for  the  release  of  the  property,  or  for  payment  of  the  proceeds 
out  of  Court.     All  parties  having  been  heard  on  the  motion, 
the  Court  will  direct  how  the  property  or  proceeds  shall  be 
disposed  of 

If  any  portion  of  the  proceeds  remains  in  the  registry  after  Balance  of 
all  claims  against  the  property  have  been  satisfied,  the  Court  JJJ^^'g 
will  direct  it  to  be  paid  out  to  the  perspn  entitled  thereto,  after  all 
The  solicitor  of  the  party  entitled  to  the  balance  should  take  satisfied. 
the  usual  steps  to  obtain  an  order  for  the  payment  of  the 
money  out  of  Court,  and  then  the  money  will,  on  application 
in  the  manner  before  described,  be  paid  out  to  the  party,  or 

(e)  It  ifl  to  be  obeerred  that  it  is  not  amongst  rival  claimants.  In  the  former 

the  party  who  first  oommenoee  the  snit  part  of  the  treatise  the  order  of  priority 

that  has  a  preference,  bnt  the  p&rty  of  the  yarionB  claims  over  which  the 

who  fint' obtains  judgment.  Seetiipra,  court   has  jorisdiotion  is  considered, 

p.  206y  n.  (h).  As  to  marshalling  the  assets,  aeetupra, 

(d)  It  is  not  proposed  to  eonsider  p.  58. 
here  the  principle  npon   which   the  (e)  Ad.  Rules,  17ft. 

Conrt  acts  in  distributing  the  proceeds 
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to  his  attorney  duly  authorised  by  power  of  attorney  to  re<»ive 
the  money  (/). 

Section  7. — Appraisemervt, 

A  commission  of  appraisement  is  frequently  joined  with 
a  commission  of  sale,  but  in  some  cases  a  commission  of  ap- 
praisement only  is  required.  For  instance,  where  application 
is  made  to  have  the  property  released  on  bail,  and  there  ]& 
Oommifl-  a  dispute  as  tp  the  value  of  the  property,  a  commission  of 
pndMment.  appraisement  may  become  necessary  before  a  release  (^  can 
be  granted,  and  in  actions  of  restraint  an  appraisement  may 
be  necessary  in  order  to  ascertain  the  value  of  the  plaintiff's 
shares  in  the  vessel.  It  will  therefore  be  convenient  to 
treat  of  a  commission  of  appraisement  separately  before  pro- 
ceeding to  treat  of  a  commission  of  sale. 

When  a  party  desires  to  take  out  a  separate  commission 
of  appraisement,  he  should  apply  to  the  Court  on  motion  or 
to  the  judge  at  chambers  for  an  order  for  a  eonvmission  of 
appraiseTnent,     Having  obtained  the  order,  he  should  apply 


(/)  See  nipro,  p.  225.  Where  the 
property  has  been  sold  and  the  pro- 
ceeds are  in  the  registry,  and  no  order 
has  been  made  for  the  payment  of  the 
proceeds  to  any  person,  the  proceeds 
are  not  money  belonging  to  the  owners 
so  as  to  bo  capable  of  being  seized 
under  1  As  2  Vict.  e.  110,  s.  12,  nor 
are  the  proceeds  a  debt  owing  to  the 
owners  within  the  meaning  of  the 
garnishee  clauses  of  the  Common  Law 
Procedure  Act,  1854  (The  Wild  Ranger, 
Br.  &  L.  84).  Nor  are  the  proceeds 
capable  of  being  attached  by  process 
of  foreign  attachment  out  of  the  Court 
of  the  Lord  Mayor  of  London.  TKe 
Albert  Oroihy,  Lush.  101.  But  where 
the  Court  has  made  an  order  directing 
a  specified  sum  to  be  paid  out  of  the 
proceeds  to  a  particular  person,  that 
sum  may  be  attached  under  the  gsLr- 
nishee  clauses.  The  Jeff  Davie,  L.  B. 
2,  Ad.  1.    See  The  Olive,  Swa.  423. 


(g)  Under  circumstances  of  special 
urgency,  where  the  property  arrested  b 
daily  deteriorating  in  Talne,  the  Conri 
will,  on  affidavit  of  the  ralue  beiiig 
made,  order  the  property  to  be  re- 
leased on  terms  before  the  exact  Talne 
is  formally  aaoertuned.  But  in  such 
cases  the  Court  will  require  the  owners 
to  enter  into  an  undertaking  to  affori 
all  reasonable  &eility  for  an  appraise- 
ment after  release.  See  Tk€  Giatjfote 
Packet,  8  Jur.  67 ;  2%e  Beeey^  4  W. 
R.  92.  In  a  case  where  a  ship  was 
arrested  in  a  cause  of  salTsge,  and  the 
parties  were  unable  to  agree  upon  tiie 
Talue,  and  the  owners  took  no  stops  to 
obtain  an  appraisement,  the  Oowi^ 
although  it  pronounced  against  the 
claim  for  salvage,  refused  to  condemn 
the  plain  tiflfs  in  the  costs  of  the  deten* 
tion  of  the  vesseL  The  India,  1  W. 
Rob.  411. 
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in  the  registry  for  the  commission.  He  should  file  there 
a  prcedpe  for  a  commission  of  appraisement  An  Admi- 
ralty Court  stamp  of  5s.  must  be  affixed  to  the  praecipe ;  a 
stamp  of  11.  for  the  commission^  and  a  half-crown  stamp  for 
the  seal,  should  be  handed  into  the  registry  at  the  same  time. 
The  commission  of  appraisement  will  then  be  prepared  in 
the  registry,  and  vnil  be  ready  to  be  issued  on  the  following 
day.  The  commission  is  directed  to  the  mai'shal,  and  com- 
mands him  to  reduce  into  writing  an  inventory  of  the  pro- 
perty, to  choose  one  or  more  experienced  person  or  persons, 
to  swear  him  or  them  to  appraise  the  property  according  to 
the  true  value  thereof,  to  have  a  certificate  of  the  value  re- 
duced into  writing  and  signed  by  himself  and  the  appraiser 
or  appraisers,  and  to  file  the  certificate  in  the  registry,  toge- 
ther with  the  commission. 

When  it  is  necessary  to  have  the  cargo  unladen,  in  order  Oommis- 
to  have  the  property  appraised,  a  commission  of  unlivery  JJ^^yery. 
should  be  applied  for  Qi).  It  is  obtained  in  the  same  manner 
as  a  commission  of  appraisement,  and  if  it  is  applied  for 
separately,  the  fees  payable  in  the  registry  are  the  same  as 
on  a  commission  of  appraisement ;  but  if  the  commission  of 
unlivery  is  applied  for  at  the  same  time  as  the  commission 
of  appraisement,  it  will  be  embodied  in  the  commission  of 
appraisement,  and  no  additional  fees  will  be  charged  in  the 
registry  in  respect  of  the  commission  of  unlivery. 

A  commission  of  appraisement  can  only  be  executed  by  The  execn- 
the  marshal  or  his  substitutes,  unless  the  judge  otherwise  ^'J^mis-  * 
order  (-i).     The  solicitor  of  the  party  who  has  obtained  the  sion. 
commission  of  appraisement  should  take  it  to  the  marshal's 
office,  and  leave  it  there  along  with  a  prcecipe  for  the  execw- 
tion  of  the  comTnission,    An  Admiralty  Court  stamp  of  5s. 
is  payable  on  the  prsecipe,  and  a  stamp  of  IL  is  payable  at 
the  same  time  for  the  execution  of  the  commission.     Other 
fees  which  may  become  payable  in  respect  of  the  commis- 

ih)  Wbere  it  u  desired  to  have  the     oommission  of  removal  should  be  ap- 
property  under  arrest  removed  from  the     plied  for.     See  pott,  286  (n). 
place  where  it  ii  to  another  place,  a         {%)  Ad.  Rules,  124. 
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sion  are  generally  paid  afterwards.  The  marshal  selects  aB 
experienced  person,  or,  if  he  thinks  fit,  more  than  one  to 
make  the  appraisement,  but  generally  speaking  only  one  ap- 
praiser is  appointed,  who  is  sworn  by  the  marshal  to  appraise 
faithfully.  An  inventory  is  made  .of  the  property,  and  an 
apprcdaeinent  in  writing  is  annexed  and  signed  by  the  ap- 
praiser and  delivered  to  the  marshal.  The  marshal  makes  a 
vrritten  return,  stating  what  has  been  done,  and  annexes  it 
together  with  the  inventory  and  appraisement  to  the  com- 
missioa  The  marshal  then  files  the  documents  in  the 
registry,  in  the  same  way  as  documents  are  filed  by  the 
solicitor  of  a  party  in  a  cause,  and  the  ordinary  fees  payable 
on  filing  documents  in  the  registry,  are  paid  into  the  r^^istiy 
by  the  marshal  (Jc),  On  the  return  of  the  commission,  a  fee 
of  IZ.  is  payable  in  the  marshal's  office  for  the  marshal's 
attendance  to  swear  the  appraisers.  The  amount  of  the  ex- 
penses incurred  in  respect  of  the  appraisement  must  also  be 
paid  into  the  marshal's  office.  One-half  per  cent  on  the 
appraised  value  of  the  property  is  the  amount  usually  allowed 
for  the  remuneration  of  the  appraiser  (Z).  The  travelling 
expenses  of  the  appraiser  will  be  allowed  in  addition  when 
such  expenses  have  been  necessarily  incun*ed.  When  the 
marshal  or  any  of  his  substitutes  is  required  to  go  to  a 
greater  distance  than  five  miles  fix>m  his  office,  he  is  entitled 
to  reasonable  expenses  for  travelling  board  and  mainte- 
nance (m).  The  marshal's  expenses  are  taxed  by  the 
registrar  (n). 

If  either  party  is  aggrieved  by  the  appraisement  it  would 


(h)  These  fees  form  part  of  the  ex-  appraisement,  as  well  aa  to  a 

penses  of  the  appraisement,  and  the  sion  of  1  per  cent,  on  the  prooeeda  of 

amount  most  be  repaid  to  the  marshal  the  sale, 
at  the  time  the  other  expenses  of  the         (m)  On  the  execution  of  a 

appraisement  are  paid.  of  nnlirery,  in  addition  to  the 

(Q  In  the  ease  of  some  cargoes,  the  sary  expenses  of  unloading  the  eaigo^  a 
appraisement  of  which  invoWes  a  good  fee  of  22.  a  day  for  the  attendance  of 
deal  of  additional  trouble,  the  appraiser  the  marshal  during  the  unliTery  is  pay- 
is  entitled   to  be   remunerated  at  a  able  in  the  marshal's  office, 
higher  rate.    When  a  broker  appraisefl         («)  Ad.  Rules,  126  ;  and  aee  L\ 
a  ship,  and  subsequently  sells  her,  he  ranee,  1  Doda.  60. 
is  entitled  to  a  per-centage  fee  on  the 
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seem  that  a  speedy  application  to  the  Court  should  be  made 
on  motion  to  have  it  set  aside  and  a  fresh  appraisement 
made,  although  it  is  presumed  that  under  the  modem  prac- 
tice the  necessity  for  such  an  application  can  seldom  arise. 
If  no  application  is  made  to  have  the  appraisement  set  aside,  ^e  ap- 
it  becomes  binding  upon  the  pai-ties  (o).     In  a  recent  case  ^J^dhT* 
where  the  property  sold  for  more  than  the  appraised  value,  »▼•  »■  to 
the  Court  held  that  the  appraisement  was  nevertheless  con- 
clusive (p). 

Where  the  appraisement  is  a  necessary  proceeding  in  OoBts. 
the  cause,  or  where  the  circumstances  of  the  case  render  an 
appraisement  proper,  the  costs  of  the  appraisement  will  be 
costs  in  the  cause.  But  where  a  party  insists  upon  an  ap- 
praisement without  any  sufficient  reason,  he  will  be  ordered 
to  pay  the  costs  of  appraisement  (q). 


(o)  In  ordiiubTy  cases  the  Court  wiU 
not,  after  an  appraisement  has  been 
made^  entertain  an  application  to  have 
the  yalne  of  the  property  determined  by 
sale.  The  K  M.  MUls,  3  L.  T.  N.  S. 
518  ;  but  see  The  Oscar,  2  Hagg.  258. 

(;>)  The  Cargo  ex  Venue^  L.  R.  1  Ad. 
60.  Dr.  Lnshington,  in  the  conrse  of 
the  judgment^  said: — ''It  wonid,  in 
my  opinion,  unless  under  extraordinary 
cirenmstancea,  be  imprudent  on  the  part 
of  the  Court  to  allow  an  appraisement 
made  under  its  authority  to  be  departed 
from.  In  the  first  place,  an  appraise- 
ment made  by  the  authority  of  this 
oourt  is  made  with  great  care  and  per- 
fect impartiality,  and  is  always  con- 
sidered to  be  a  fixed  sum,  unless  it 
is  objected  to  on  particularly  strong 
grounds  at  the  moment  it  is  brought  in. 
Bat  an  appraisement  might  be  at- 
tempted to  be  barred  in  both  ways — by 
one  it  might  be  attempted  to  be  said, 
the  appraisement  is  too  high,  and  by  the 
other  it  is  too  low ;  and  great  delay 
and  expense  would  be  incurred  if  the 
Court  encouraged  proceedings  of  this 
kind.  I  cannot  do  so.  I  must  adhere 
to  the  appraisement."    And  see  The 


Mellona,  8  W.  Rob.  28. 

(q)  In  cases  of  salTage,  when  the 
owner  seeks  to  have  his  property  re- 
leased, unless  there  be  some  gross  dis- 
parity between  the  value  proved  on  be- 
half of  the  owner  and  the  actual  value 
of  the  property,  the  Court  is  disposed 
to  discountenance  all  attempts  at  dis- 
puting the  valuation  by  visiting  the  costs 
incurred  by  the  appraisement  upon  the 
party  who  insists  upon  it.  !I%e  Per- 
$ian,  1  No.  Ca.  305.  In  such  cases 
the  rule  as  to  the  costs  of  appraisement 
is,  that  the  salvors  are  entitled  thereto 
when  the  value  stated  by  the  owners  is 
much  below  the  real  value,  but  not 
otherwise.  In  The  Commodore^  1  Spk. 
175  (n.)i  the  owners  stated  the  value 
to  be  865/.  the  salvors  took  out  a  com- 
mission of  appraisement  upon  which 
the  value  proved  to  be  about  880Z.  The 
Court  condemned  the  salvors  in  the 
costs  of  the  appraisement,  and  the 
judge  said:  "I  think,  without  any 
reason  whatever,  a  commission  of  ap- 
praisement is  taken  out,  which  ought 
never  to  be  done  exoept  on  good  grounds, 
namely,  that  the  value  stated  by  (he 
owners  is  wholly  below  the  real  value. 
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.     Section  8.^  Sale. 

Order  of  Where  the  judge  has  ordered  the  property  to  be  sold,  the 
plaintiffs  solicitor,  in  order  to  carry  out  the  sale,  must  take 
out  a  commission  of  sale.  When  an  appraisement  has  not 
been  made  before  the  order  for  sale,  it  is  usual  to  embody  a 
commission  of  appraisement  in  the  commission  of  sale, 
because,  as  a  general  rule,  the  Court  requires  the  property  to 
be  appraised  before  sale,  and  will  not  suffer  it  to  be  sold  for 
less  than  the  sum  at  which  it  is  appraised  (r).  When  the  pro- 
perty has  been  appraised  before  the  order  for  sale  is  made,  as 
is  sometimes  the  case  in  salvage  suits,  in  order  to  carry  out 
the  order  of  sale,  a  commission  of  sale  only  is  required.  To 
Commis-  obtain  a  commission  of  sale,  the  plaintiffs  solicitor  fills  up 
sionof  sale,  and  files  in  the  registry  a  prcecipe  for  a  commission  of  sale. 
A  five-shilling  Admiralty  Court  stamp  is  payable  on  the 
praecipe,  a  one-pound  stamp  for  the  commission,  and  a  half- 
crown  stamp  for  sealing  the  commission.  The  commission 
will  be  prepared  in  the  registry,  and  will  generally  be  ready 
to  be  delivered  on  the  day  after  the  prsecipe  has  been  filed. 
The  commission  is  directed  to  the  marshal,  and  commands 
him  to  cause  the  property  to  be  sold  by  public  auction  for 
the  highest  price  not  under  the  appraised  value  thereof  that 
can  be  obtained  for  the  same,  and  upon  the  sale  being  corn- 


It  is  not  enough  to  say  that  a  few  pounds 
more  are  obtained  by  the  appraisement. 
It  is  obvions  that  the  decision  never  can 
turn  on  a  sam  of  lOl.  or  20Z.  where  the 
Yalae  admitted  is  8652."  Where  there 
is  not  any  dispute  as  to  the  value  of  the 
property,  but  only  as  to  whether  certain 
ded  notions  may  be  made  according  to 
law,  an  appraisement  is  unnecessary. 
The  Cfharlotte  Wylie,  5  No.  Ga.  6. 

(r)  When  the  value  of  the  property 
has  been  agreed  upon,  an  appraisement 
is  unnecessary.  Where  a  commission 
of  unlivery  is  required,  it  should  be 
applied  for  at  the  same  time  the  com- 
mission of  sale  is  applied  for.  Com- 
missions of  unlivery,  appraisement,  and 


sale,  if  applied  for  at  the  same  time, 
will  be  embodied  in  one  document^ 
which  may  be  obtained  in  the  same 
manner  as  a  commission  of  sale^  and  on 
payment  of  the  same  fees  in  the  regis- 
try as  are  payable  for  a  oommiasioii  of 
sale  alone.  If  it  is  neoessary  or  de- 
sirable to  have  the  property  removed  for 
the  purpose  of  sale,  a  oommisaioii  of 
removal  will  be  granted.  Bat  the 
Court  wiU  generally  require  the  pro- 
perty to  be  insured  in  the  name  of  the 
marshal,  and  the  policy  to  be  deposited 
in  the  registry.  See  The  Nord^emtn 
Swa.  260 ;  Frit.  Ad.  Digest,  voL  2,  p. 
515. 
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pleted,  to  pay  the  proceeds  arising  therefrom  into  the 
registry,  and  to  return  an  account  of  the  sale  signed  by  him, 
together  with  the  commission  into  the  registry  («). 

The  plaintiffs  solicitor  in  order  to  have  the  commission  of  Execution 
sale  executed  takes  it  to  the  marshal's  office  (0,  and  leaves  ®^.<^"" 

,  mission. 

it  there  with  a  prcBcipe  for  the  execwtion  thereof,  A  five- 
shilling  Admiralty  Court  stamp  is  payable  on  the  praecipe, 
and  a  one-pound  stamp  for  the  execution  of  the  commis- 
sion (u).  The  marshal  fixes  the  time  and  place  of  sale,  and 
an  auctioneer  or  broker  is  generally  appointed  by  him  to  sell 
the  property.  Due  notice  of  the  sale  is  given  by  public  ad- 
vertisement. On  the  day  of  sale  the  property  is  put  up  for 
sale  by  auction  (a;). 


{s)  When  a  commission  of  appraise- 
ment is  embodied  in  the  commission  of 
sale^  the  marshal  is  directed  first  to 
have  an  appraisement  made,  and  then 
to  proceed  with  the  sale.    The  appraise- 
ment in  snch  cases  is  made  as  before 
described  (xicpro,  p.  232),  bnt  no  re- 
tarn  is  made  by  the  marshal  till  after 
the  sale. 
(0    See  Ad.  Rales,  124. 
(u)  When  a  commission  of  appraise- 
ment and  sale  is  left  with  the  marshal 
to  execute^  a  fee  of  ll,  is  payable  for 
ezeeating  the  commission  of  appraise- 
ment^ in  addition  to  the  fee  of  H.  pay- 
able for  ezeeating  the  commission  of 
•ale.    As  to  the  other  fees  payable  to 
the  marshal  on  ezeeating  a  commission 
of  appraisement^  see  iiipro,  p.  232. 

(x)  Althoagh  the  commission  directs 
the  sale  to  be  pablidy  made,  the  Coart 
will  sanction  a  private  sale  onder  the 
same  commission  whenever  it  will  con- 
dace  to  the  interests  of  the  parties.  See 
Coote'a  Ad.  Practice,  108,  citing  La 
PurtuUna  Conception^  10  ICay  1850. 

Where  a  ship  is  sold  by  aaction,  par- 
soant  to  a  commission  of  sale,  the  fol- 
lowing are  the  usaal  conditions  of  sale : 
— 1.  The  bayer  is  to  take  the  said 
▼eseely  her  tackle,  apparel,  and  fomi- 
tore,  with  all  &alts,  in  the  damaged 


condition  in  which  they  now  lie,  with- 
out any  allowance  or  abatement  for 
weights,  lengths,  qualities,  quantities, 
errors  of  description,  or  any  defects  or 
injories  whatsoever,  and  neither  the  age, 
tonnage,  or  description  of  the  Tessel,  or 
stores,  as  expressed  in  the  inventories, 
are  warranted.  2.  The  buyer  is  im- 
mediately to  pay  into  the  hands  of  the 
marshal  of  the  said  courts  or  his 
deputy,  one-fourth  part  of  the  pur- 
chase-money (and  two  guineas  to  the 
broker,  to  bind  the  bargain),  and  the 
remunder  thereof  within  fourteen  days 
unto  the  said  marshal  or  his  deputy : 
and  upon  payment  thereof,  to  be  put 
into  poeseAsion  of  the  said  vessel,  her 
tackle,  apparel,  and  furniture  as  afore- 
mentioned. But  in  case  of  non  pay- 
ment of  the  remainder  of  the  purchase- 
money  within  the  time  beforo  men- 
tioned, the  deposit  aforesud  of  one- 
fourth  part  shall  and  is  hereby  declared 
to  be  forfeited,  and  the  said  vessel,  her 
tackle,  apparel,  and  furniture,  may 
again  be  exposed  to  and  sold  at  public 
or  private  sale,  and  the  deficiency,  if 
any,  by  such  re-sale  shall  be  made  good 
by  the  defaulter  at  tUs  sale,  together 
with  the  expenses  attending  such  re- 
sale ;  and  neither  the  right  honourable 
the  judge,  or  any  other  the  officers  of 
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The  property,  when  it  has  been  appraised,  cannot  be  sold 
for  less  than  the  appraised  value,  except  by  the  direction  of 
the  Court.  If  the  biddings  do  not  reach  that  value,  the  sale 
must  be  postponed,  and  a  motion  made  to  the  Courts  sup- 
ported by  aflGidavits,  for  permission  to  sell  the  property  at 
whatever  amount  it  will  fetch,  and  on  sufficient  cause  being 
shown,  the  Court  will  generally  make  the  order  or  name  a 
sum  as  the  minimum  amount  at  which  the  property  may  be 
sold  (y).  The  marshal  attends  the  sale,  or  sends  a  substi- 
tute to  act  for  him,  and  to  the  marshal,  or  to  the  person  re- 
presenting him,  the  deposit  money  must  be  paid  by  the  pur- 
chaser. The  purchaser  is  generally  allowed  fourteen  days  to 
pay  the  balance  of  the  purchase-money  to  the  marshal,  but 
where  the  amount  is  large,  it  is  in  the  discretion  of  the  Court 
to  grant  more  time.  At  the  time  of  the  completion  of  the 
Delivermg  purchase,  the  marshal  delivers  up  the  property  to  the  pur- 
property  chaser,  and  if  required  to  do  so  executes  a  bill  of  sale  to  him 
On  the  production  of  the  bill  of  sale,  and  an  office  copy  of 
the  order  of  the  Court,  ordering  the  sale,  to  the  officer  of 
customs  at  the  port  of  registry  of  the  ship,  a  new  register  of 
the  ship  will  be  granted  to  the  purchaser  {z). 

By  the  sale  a  perfect  title  is  vested  in  the  purchaser  free 
from   all  suits  and  claims   of  every   kind.      All   demands 


the  Mud  court,  or  the  broker,  shall  be 
Bned,  either  at  law  or  in  equity,  for  the 
said  money  paid  in  part,  and  forfeited 
ai  aforesaid  :  bat  the  buyer  so  negleot- 
ing  shall  be  liable  for  all  loss,  costs, 
and  damages  which  may  arise  thereby. 
8.  Should  any  duty  be  psyable  on  the 
vessel,  arising  from  change  of  flag  or 
otherwise,  the  same  to  be  borne  by  the 
buyer.  4.  The  buyer  (if  he  requires 
it)  may  have  the  marshars  ot  his  depu- 
tes bill  of  sale  for  the  said  Tessel.  5. 
The  Tessel  is  at  the  risk  of  the  buyer 
immediately  after  ho  receives  an  order 
for  the  delivery  of  the  vessel  and  stores. 
Lastly,  the  said  marshal  or  his  deputy 
is  to  be  the  judge  who  is  the  lawful 
buyer  of  the  said  yessel,  which  ia  put 


up  at  the  sum  of  £ ;  to  advaaee 

lOi.  at  each  bidding. 

iy)  Prit.  Ad.  Digest,  vd.  ii,  613; 
and  see  The  Oert$,  ib.  615  ;  The  LUy^ 
12  July,  1850,  dted  Coote*s  Ad.  Pnet. 
108 ;  Coflrgo  ex  Venue,  L.  R.  1  Ad.  50. 

(t)  But  if  it  is  desired  to  obtain  the 
former  register,  the  Court  wiU  g;nuit  a 
monition  against  any  person  impiroperiy 
withholding  it.  Where  a  ship  baa  been 
sold  at  one  port  and  is  to  be  registered 
at  another,  it  seems  that  the  proper 
course  is  to  apply  to  the  cuatoBs-lioiiae 
authorities  for  a  pass  for  the  lemoval  of 
the  vessel  from  the  port  where  slie  bas 
been  sold  to  the  port  where  she  is  in  be 
registered.  See  Coote*s  Ad.  Prmctiee^ 
p.  109. 
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against  the  ship  can  after  the  sale  only  be  enforced  against 
the  proceeds  {a). 

The  property  having  been  sold  the  mai-shal  returns  the  Return  of 
commission  into   the    registry,   together  with  a  return   in^ 


oommis- 


8ion. 


writing  under  his  hand,  stating  what  has  been  done  in  pur- 
suance of  the  commission,  and  an  account  of  sale  with 
vouchers  in  support  of  the  items  of  expenditure  incurred  in 
the  execution  of  the  commission.  These  documents  are  filed 
by  the  marshal  in  the  registry,  and  the  usual  stamps  payable 
on  filing  documents  there  are  paid  and  charged  for  in  the 
marshal's  account  as  forming  part  of  the  expences  of  the 
sale.  The  marshal  pays  into  the  registry  the  gross  proceeds 
of  the  sale  (6).  The  marshal's  account  of  expenses  is  taxed  Expensea 
by  the  registrar  (c).  Any  person  interested  in  the  proceeds  ^^^^^  "^*- 
may  be  heard  before  the  registrar  on  the  taxation  ;  an  objec- 
tion to  the  taxation  is  heard  in  the  same  manner  as  an  objec- 
tion to  the  taxation  of  a  solicitor  s  bill  of  costs.  The  amount 
of  the  marshal's  expenses  when  taxed  is  paid  out  of  the  pro- 
ceeds to  the  marshal  in  the  same  way  as  any  other  payment 
is  made  out  of  the  fund  in  Court. 


(a)  A  penon  haTing  a  poflseMMiry  lien 
on  Um  piroperij  in  the  ooBtody  of  the 
Coort  has  no  right  to  interfere  in  any 
way  to  atop  the  sale;  hnt  when  the  pro- 
ceeds of  the  sale  are  pud  into  the  regis- 
try, the  Oonrt^  in  distribnting  the  pro- 
ceeds, will  be  careful  to  respect  the 
right  of  lien.  The  Barmonie,  1  W. 
Bob.  179 ;  Ths  OuaUrf,  Lush.  607. 

(6)  Ad.  Boles,  125. 

(c)  A  fee  of  1^.  is  payable  en  de- 
liTcring  up  ship  or  goods  to  the  pur- 
chaser. A  fee  of  22.  is  payable  for 
STCry  day  the  marshal  is  required  to 
attend  the  sale.  If  the  marshal  is  re- 
quired to  go  to  a  greater  distance  than 
five  miles  from  his  oflSce^  he  will  be  en- 
titled to  his  reasonable  expenses  for 
trayelling^  board,  and  maintenance. 
Poundage   on  the  proceeds  of  the  sale 


is  payable  according  to  the  following 
scale: — 

£  »,   d. 
If  the  proceeds  do  not  exceed 

50/ 0  10    0 

If  they  exceed  50/.  and  do 

not  exceed  100/.  .        10    0 

For  every  additional  100/.  or 

part  thereof    .  .10    0 

The  commission  of  the  broker — ^gene- 
rally one  per  cent,  on  the  proceeds — is 
also  payable.  There  are  besides  other 
expenses  frequently  necessarily  in- 
curred ;  they  vary  according  to  circum- 
stances. There  may  be  included  in  the 
marshal's  chaiges  iteniB  for  dock  dues, 
pilotage,  towage,  and,  under  the  autho- 
rity of  the  registi-ar,  other  charges  of  a 
like  nature,  which  appear  to  be  pro- 
perly chargeable  upon  the  proceeds. 


CHAPTER  IL 

ACTIONS  IN  PERSONAM. 

Sect.  L — Institution  of  Cause, 

It  is  provided  by  the  Admiralty  Court  Act,  1854  (a),  that 
in  all  cases  in  which  a  party  has  a  cause  or  right  of  action  in 
the  Court  of  Admiralty  against  any  ship,  or  freight,  goods,  or 
other  effects  whatever,  it  shall  not  be  necessary  to  the  insti- 
tution of  the  suit  for  such  person  to  sue  out  a  warrant  for 
the  arrest  thereof,  but  it  shall  be  competent  to  him  to  pro- 
ceed by  way  of  personal  action,  citing  the  owner  or  owners 
of  such  ship,  freight,  goods,  or  other  effects  to  appearand 
defend  the  suit  The  Admiralty  Court  Act,  1861  (b),  enacts, 
that  the  jurisdiction  conferred  by  that  act  upon  the  Court 
may  be  exercised  either  by  proceedings  in  rem  or  by  pro- 
ceedings in  personam  (c). 

A  cause  in  personam  is  instituted  by  the  plaintiff's  soli- 
citor filing  in  the  registry  of  the  Court  9,  praecipe  to  institute. 
The  praecipe  to  institute  a  cause  in  personam  should  be  en- 
titled, numbered,  and  signed  in  the  same  way  as  a  praecipe 
PrtBcipe  to  ^  institute  a  cause  in  rem,  and  should  be  in  the  same  form, 
iDBtitate  a  save  that  in  the  place  of  the  description  of  the  property  the 
name,  address,  and  description  of  the  party  to  be  cited  should 

(a)  17  &  18  Vict.  c.  78,  b.  13.  solete.      See    Gierke's    Praxis  ;    TIU 

(6)  24  Vict  c.  10,  s.  85.  Clara,  Swa.  3  ;  The  Victor^  Luh.  76  ; 

(e)  The  method  of  proceediDg  by  per-  Tke  Hope^  8  Rob.  215 ;  The  M^  Met- 

Bonal  action  in  the  Admiralty  Court  t-tto,  3  Hagg.  846 ;    Tke  Bapid,  Z 

was  not  unknown  in  early  times.    The  Hagg.  419;    The  Volani^  1  W.  RoIk 

practice  was  to  arrest  the  person  of  the  887  ;   The  Chirfiatn^  4  No.  Ca.  460  ; 

.  defendant^  and  to  take  bail  for  his  ap-  Thf  Cariyltf  30  L.  T.  278. 

pearanoe,  bat  this  has  long  become  ob- 


^^ 
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be  inserted  (cZ).  The  praecipe  to- institute  must  be  handed 
with  a  five-shilling  stamp  affixed  into  the  registry,  when  the 
praecipe  will  be  filed  there,  and  the  cause  will  be  entered  in 
the  cause  book. 

a  Unless  the  defendant  voluntarily  enters  an  appearance,  the  Citatioii  in 
plaintifiTs  solicitor  should  proceed  to  take  out  a  citation  in  P*™*''*"- 
persoTW/m.  A  citation  in  personam  will  be  issued  from  the 
registry  on  the  plaintifiTs  solicitor  filing  a  proedpe  for  a 
citation  and  an  affidavit  to  lead  the  citation.  The  following 
Admiralty  Court  stamps  must  be  handed  into  the  registry :  a 
five-shilling  stamp  for  the  praecipe ;  a  five-shilling  stamp  for 
the  affidavit ;  a  one-shilling  stamp  for  every  exhibit ;  a  ten- 
shilling  stamp  for  the  citation,  and  a  half-crown  stamp  for 
the  seal.  The  pnecipe  for  a  citation  in  personam  is  entitled, 
numbered,  and  signed  in  the  same  way  as  the  praecipe  for 
the  institution  of  the  cause,  it  states  the  name,  address,  and 
description  of  the  defendant,  and  prays  a  citation  against 
him.  The  affidavit  to  lead  the  citation  should  state  the  cause 
of  action  in  the  same  manner  as  the  cause  of  action  is  stated 
in  an  affidavit  to  lead  the  warrant  in  a  cause  in  rem  (€).  The 
citation  in  personam  is  sealed  with  the  seal  of  the  Court.  It 
is  directed  to  the  defendant,  and  states  the  nature  of  the 
cause,  the  person  on  whose  behalf  it  is  instituted,  and  the 
amount  in  which  it  is  instituted.  It  commands  the  defendant 
to  enter  within  six  days  from  the  service  (exclusive  of  the 
day  of  service)  in  the  registry  an  appearance  in  the  cause, 
and  warns  him  that  if  he  does  not  enter  an  appearance  the 


(d)  A  cause  in  penonam  is  entitled 
in  the  nme  way  as  a  cause  in  rem. 
It  deriTes  its  title  from  the  ship  or 
other  property  in  relation  to  which  the 
claim  is  made. 

(e)  See  nipra,  p.  100.  The  affidarit 
to  lead  the  citation  in  a  eanse  instituted 
to  reeorer-  wages  earned  on  board  a 
foreign  Tcssel,  and  the  affidant  to  lead 
the  citation  in  a  bottomry  salt  should 
contain  the  same  particulars  as  an  affi- 


daTit  to  lead  the  warrant  in  a  similar 
cause  in  rem.  In  a  cause  of  distribu- 
tion of  salvage,  the  affidavit  to  lead  the 
citation  should  state  the  amount  of 
salvage  money  awarded  or  agreed  to  be 
accepted,  and  the  name,  address,  and 
description  of  the  party  holding  the 
same.  Ad.  £ules,  80.  As  to  the  pro- 
ceedings in  an  appeal  from  an  award  of 
salvage,  see  pott. 


R 
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judge  will  proceed  to  determine  the  cause,  and  make  such 
order  as  to  him  shall  seem  right. 

A  citation  in  personam  may  be  served  by  the  plaintifTs 
solicitor,  his  clerk,  or  agent  It  is  served  by  showing  the 
original  to  the  defendant  and  leaving  a  copy  thereof  with 
him.  The  solicitor,  or  his  clerk,  or  agent,  should  indorse  a 
certificate  on  the  citation  to  the  effect  that  it  has  been  duly 
served ;  but  the  service  must  be  verified  by  affidavit  when 
required  (/).  When  the  personal  service  of  a  citation  in 
personam  cannot  be  effected,  application  may  be  made  to  the 
judge  to  substitute  some  other  mode  of  service,  or  to  dispense 
with  the  service  altogether,  (g).  Where  a  party  is  suing  in  a 
damage  cause,  and  a  cross  cause  in  personam  is  instituted, 
the  service  of  the  citation  in  the  cross  cause  may  be  made  on 
the  solicitor  of  the  party  suing  in  the  original  cause  (h).  The 
citation,  within  six  days  firom  the  service  thereof,  must  be 
filed  in  the  registry  by  the  solicitor  taking  out  the  same  (2). 
The  usual  minute,  with  a  five-shilling  stamp  affixed,  must  be 
filed  with  the  citation. 


Section  2. — Appearance. 

Timewith-      If  the  defendant  does  not  enter  an  appearance  within  the 
in  which  to  ^j^^^  required  by  the  terms  of  the  citation,  he  becomes  liable 

appear.  *  •'  i  1  • 

to  pay  all  costs  that  may  have  been  incurred  by  his  default ; 
but  no  proceedings  can  be  taken  by  the  plaintiff  to  obtain 
judgment  by  default  for  want  of  appearance  until  after  the 


(/)  Ad.  Bales,  167,  172.  An  affi- 
dayit  of  serrioe  must  be  made  in  all 
cases  where  the  plaintiff  seeks  to  ob- 
tain judgment  against  the  defendant  by 
default.    See  post, 

(g)  Ad.  Rules,  170.  According  to 
the  enactment  contained  in  the  20th 
sect  of  The  Admiralty  Court  Act,  1861, 
it  must  be  made  to  appear  to  the  judge 
that  reasonable  efforts  have  been  made 
to  effect  peCK)nal  serTice,  and  that  the 


same  has  come  to  the  knowledge  q£  the 
defendant^  or  that  be  wiliully  evades 
serrice  of  the  same.  This  enactneat 
is  similar  in  terms  to  the  nth  seek 
of  The  Common  Law  Procedure  Aci» 
1852.  See  Chitty^s  Praotioc,  toL  i.. 
12th  ed.,  p.  202,  and  the  eases  thetv 
cited. 

(h)  Ad.  Rules,  171.  And  see  pett^ 
PRoouDiiias  »  Causib  or  Damagb. 

(t)  Ad.  Rules,  82. 
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expiration  of   twelve   days    from    the  filing  of   the  cita- 
tion (k). 

An  appearance  is  entered  by  filing  in  the  registry  a  p-ce-  How  to 
dpe  to  enter  cm  a/ppearcmce.  The  precipe  must  contain  the  ^^^ 
title  and  number  of  the  cause ;  it  should  state  the  nature 
of  the  causd,  the  name,  address,  and  description  of  the 
plaintiff,  the  name,  address,  and  description  of  the  defendant, 
and  it  must  contain  an  address  within  three  miles  of  the 
General  Post-office,  London,  at  which  it  shall  be  sufficient  to 
leave  all  documents  in  the  cause  (Z).  Before  the  praecipe  is 
filed  in  the  registry  a  copy  must  be  served  on  the  adverse 
solicitor,  and  a  certificate  of  such  service  must  be  indorsed 
on  the  back  of  the  praecipe  and  signed  by  the  defendant's 
solicitor  or  his  clerk  for  him  (m).  A  five-shilling  stamp  must 
be  affixed  to  the  praecipe  when  it  is  filed.  If  it  is  intended 
to  appear  under  protest,  the  appearance  under  protest  may 
be  entered  in  the  same  manner  as  an  appearance  under 
protest  in  an  action  in  rem. 


Section  S.—ProceediTiga  by  Default, 

'Where  no  appearance  has  been  entered  after  the  expira-  How  to 
tion  of  twelve  days  from  the  filing  of  the   citation,  the  ^^®**"j^ 
plaintiff  may  proceed  to  obtain  judgment  by  default  {n).    He  eaose  set 
should  file  in  the  registry  an  affidavit  of  the  service  of  the  ^^^^ 
dtoition,  and  such  proofs  as  may  be  necessary  to  establish 
his  claim.    These  documents  must  be  filed  with  the  usual 
mi/nute.    Stamps  representing  the  ordinary  fees  payable  on 
filing  documents  must  be  handed  into  the  registry.     In 
undefended  causes  it  is  unnecessary  to  have  the  written 
proofs  printed     At  the  same  time  that  the  plaintiff's  soli- 
citor files  the  proofs  he  may,  in  order  to  have  the  cause 
placed  in  the  list  for  hearing,  file  a  notice  in  the  registry  (o). 
A  stamp  of  lOs.  must  be  affixed  to  the  notice.  On  the  notice 

{i)  Ad.  Rales,  88,  83.  (n)  Ad.  Rales,  S3. 

(Q  Ad.  RolcB,  36.  (o)  Ad.  Rales,  103. 

(m)  Ad.  Roles,  85,  157. 
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being  filed  the  cause  is  placed  in  the  list  for  hearing,  and 
will  then  come  on  to  be  heard  in  the  same  way  as  an  unde- 
fended cause  in  rem.  The  judge,  if  he  is  satisfied  that  the 
claun  is  well  founded,  may  pronounce  for  the  amount  which 
appears  to  him  to  be  due  (jp). 


Section  4. — Judgment. 

The  various  steps  between  appearance  and  judgment  in  a 
contested  action  are  common  to  actions  in  rem  and  actions 
in  personam,  and  will  be  considered  in  the  following  chap- 
ters. The  proceedings  relating  to  the  judgment  in  actions 
in  personam  alone  remain  to  be  considered  here. 
Jadgmeni  Where  in  an  action  in  personam  the  CJourt  finds  a  specific 
forplaintie  ^^  ^  y^  ^^^  ^^  the  plaintiff  and  pronounces  a  decree  to 
that  effect,  an  order  will  at  once  be  drawn  up  directing  the 
defendant  to  pay  the  money.  The  order  usually  directs  the 
payment  to  be  made  on  a  day  named.  When  the  Court  m 
the  first  instance  pronounces  simply  for  the  plaintiff's  claim, 
and  directs  a  reference  to  the  registrar  and  merchants  (g)  to 
ascertain  the  amount,  the  reference  must  be  proceeded  with, 
and  the  report  filed  before  the  decree  can  be  enforced  by 
monition  and  attachment  (r).  Where  money  has  been  paid 
into  Court  by  the  defendant,  the  Court  will,  on  judgment 
being  given  for  the  plaintiff,  order  it  to  be  paid  out  to  the 


ip)  Ad.  Rulei,  84. 

{q)  See  poH,  Rkgistbab  ahd  Mbk- 

OHANTS. 

(r)  See  pott,  Mokitioh  —  Attach- 
MKHT.  The  15th  sect,  of  The  Admi- 
nlky  Court  Act,  1861,  enacts  that  all 
deczees  and  orders  of  the  Admiralty 
Court,  whereby  any  ram  of  money,  or 
any  ooets,  charges,  or  expenses,  shall 
be  payable  to  any  person,  shall 
baTO  the  same  effect  as  judgments  in 
the  Superior  Oourts  of  Common  Law, 
and  the  persons  to  whom  any  such 
monieS|  or  costs,  charges,  or  expenses, 


shall  be  payable,  shall  be  deemed 
judgment  creditors,  and  all  powers  of 
enforcing  judgments  posseBsed  by  the 
Superior  Courts  of  Common  Iaw,  or 
any  judge  thereof,  with  zeqpeet  to 
matters  depending  in  the  same  eowti^ 
as  weU  against  the  ships  and  goods 
arrested,  as  against  the  peceonof  the 
judgment-debtor,  shall  be  possened  hf 
the  Court  of  Admiralty,  with  respect  to 
matters  therein  depending;  and  all 
remedies  at  Common  Law  possened  by 
judgment-creditors  shall  be  in  fike 
manner  possessed  by  persons  to  whom 


ri-jesr-^jj^i,^-:  ,^rr 
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plaintiff^  in  the  same  way  as  in  an  action  in  rem  it  will  order 
money  to  be  paid  out  which  has  been  paid  into  Court  in  lieu 
of  bail  (a). 

When  the  Court  pronounces  judgment  for  the  defendant,  Judgment 
the  suit  is  at  an  end.    If  in  such  a  case  an  order  is  made  f|^Q^^ 
condemning  the  plaintiff  in  costs,  it  may  be  enforced  by 
monition  and  attachment  (Q. 


ftpy  moniflB,  ooets,  dharges,  or  ezpeoBee, 
are  by  audi  orders  or  deorees  of  the 
Gbnrt  of  Admiralty  direeted  to  be  paid. 
The  17tii  aect.  of  the  same  Act  pro* 
Yidea  that  any  new  writ  or  other  prooeBs 
neoeeaazy  or  expedient  for  giving  effect 
to  any  of  the  proTiaionB  of  this  Act 
may  be  issaed  from  the  Court  of  Ad- 
miralty in  snch  form  as  the  jndge  of  the 
said  Court  shall  from  time  to  time  di- 


rect Bat  no  form  of  writ  analogous  to 
the  common  law  writ  oi  fieri  fadtu  has 
yet  been  issued  from  the  Admiralty 
Court,  and  in  practice  the  decrees  of 
the  Court  are  enforced  only  by  Moni- 
tion and  Attachment.  See  Tfu  Vietcr^ 
Lush.  72.  See  The  Merchant  Ship- 
ping Act,  1854,  B.  523. 

(f)  See  supra,  p.  228. 

(0  See  jKwf,  Costs. 
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PLEADINGS. 


Mode  of 
pleading. 


The  modes  of  pleading  formerly  used,  as  well  in  causes  by 
act  on  petition  as  by  plea  and  proof,  are  now  abolished. 
There  is  now  but  one  mode  of  pleading  by  petition  and 
answer  (a).  The  plaintiff  within  twelve  days  from  the  entry 
of  an  appearance  (b)  should  file  his  petition.  The  petition  is 
in  the  nature  of  a  declaration  at  common  law.  Within 
twelve  days  from  the  time  when  the  petition  shall  have  been 
filed  the  defendant  must  file  his  answer  (c).  On  the  answer 
being  filed  the  plaintiff  may,  if  necessary,  file  a  further 
pleading,  and  the  defendant  in  his  turn  may  do  the  same, 
and  so  on  until  all  the  matters  in  the  cause  are  put  in  issue. 
The  first  pleading  after  the  answer  is  termed  the  reply  :  the 
next  the  rejoinder ;  and  the  following  pleadings  are  termed 
respectively,  the  surrejoinder,  the  replication,  the  surrepUca- 
tion,  the  rebutter,  and  the  surrebutter.  Six  days,  after  the 
filing  of  the  answer  or  any  subsequent  pleading,  are  allowed 
for  filing  the  next  pleading.  The  Court  looks  with  disfavour 
upon  protracted  pleadings,  and  in  practice  the  pleadings 
seldom  extend  beyond  the  reply  (d). 


(a)  Ad.  Rnlee,  65,  66.  Ab  to  the 
old  piaotioe  of  calling  for  a  personal 
answer,  see  pott,  Intbbroqatorhs. 

\b)  As  to  the  proceedings^  where  an 
appearance  has  been  entered  nnder  pro- 
test, see  nqyroy  p.  202. 

(c)  Ad.  Roles,  68. 

(d)  The  forms  of  pleadings  giTsn  in 
the  appendix  illustrate  the  system  of 
pleading  adopted  in  the  Admiralty 
Court.    It  would  be  out  of  place  here 


to  attempt  to  consider  at  les^;tk  the 
principles  of  this  system ;  bat  it  maj 
be  conTenient  to  call  attention  to  a  Inr 
of  the  mles  on  the  subject  laid  down  in 
some  of  the  recently  reported  eases. 

The  petition  of  the  plaintiff  duHild 
set  out  all  the  facts  upon  which  he  resta 
his  case.  It  is  important  that  the  fiwta 
should  be  correctly  alleged,  far  tlM 
Court  adhoes  to  the  rule  of  prooeediBg 
ieeuntktm  alUgaita  ti  ptobaia,  and  a 
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Every  pleading  must  be  filed  in  the  registry  with  the  Piling 
usual  minute.    An  Admiralty  Court  stamp  of  5a  must  be^^**^^^ 


plaintiff  who  fiiils  to  establish  the  case 
set  np  in  his  petition,  will  not  be  al- 
lowed to  take  the  benefit  of  another 
state  of  fi^ts.     In  a  canse  of  collision, 
therefore,  the  plaintiff  may  be  nnable 
to  reooYer  if  he  fails  to  establish  the 
case  set  np  by  his  petition,  although 
be  may  establish  npon  the  evidenoe  a 
perfectly  good  esse.     Thns,  in  a  case 
where  the  plaintiff  in  a  damage  cause, 
alleged  in  his  petition  that  the  collision 
was  wholly  caused  by  the  defendant's 
Yessel  starboarding  her  helm,  it  was 
held  that  although  the  plaintiff  was,  on 
the  true  state  of  facts,  entitled  to  re- 
oorer,  yet  that  he  was  barred  from 
reoorering  because  the  starboarding  of 
the  helm  of  the  defendant's  Tcssel  was 
not  proTed«    The  Ann,  Lush.  55.    See 
Tke  North  American,  Swa.  358 ;  ITie 
HaswtU,  fir.  ft  L.  247.     The  particu- 
larity required  in  the  statement  of  the 
facts  depends  of  course  upon  the  cir- 
onmstances  within  the  knowledge  of  the 
plaintiff.    "Where  a  collision  tekes  place 
in  darkness,  important  fiusts,  which  bear 
upon    the  collision    taking   place  on 
board  one  ship,  may  be  unknown  on 
board  the  other,  and  in  such  esses  all 
reaaonable  indulgence  will  be  extended 
to   the  party    who  pleads   the  fsete 
aeoording   to   his    knowledge.       The 
8<^waXbe,  Swa.  528 ;  The  England,  5 
No.  Oa.  174.    The  following  passage 
from  the  judgment  of  Lord  Eingsdown, 
in  the  case  of  The  Arnalia,  Br.  k  L. 
814,  deserres  attention ;  it  seems  to 
show  a  slight  inclination  to  modify  the 
rigour  of  preTious  decisions: — "It  is 
of  great  importance  to  the  due  admin- 
istration of  justice  that  parties  who 
seek  relief  in  the  Court  of  Admiralty 
should  stote  the  injury  of  which  they 
opmplain  with  sufficient  clearness  and 
aoenrscy  to  enable  their  adyersaries  to 
know  the  caw  which  they  have  to  meet) 


and  to  prepare  their  defence  accordingly; 
and,  when  the  plaintiff's  allegations 
have  been  such  as  to  mislead  his  oppo- 
nent upon  this  essential  matter,  it  has 
been  held  that  the  plaintiff  was  not 
entitled  to  recover.      As  to  matters 
which  have  taken  place  on  board  his 
own  ship,  he  is  enabled  to  speak,  and 
is  reasonably  required  to  speak  with 
precision  and  certointy;  with  respect 
to  what  has  been  done  on  board  his 
adyersaiy's  ship,  he  can  in  many  cases, 
probably  in  most  cases,  speak  of  what 
was  done  only  by  inference.**    It  is  not 
essential  that  the  plaintiff  in  a  collision 
case,  should  prove  all  the  facto  set  out 
in  his  petition  ;  if  he  proves  the  mate- 
rial part  of  the  ease  iJleged,  that  will 
be  sufficient.    Where  the  plaintifBi,  in 
a  cause  of  collision,  alleged  in  their 
petition,  in  two  separate  articles^  that 
the  helm  of  the  defendant's  vessel  was 
not  duly  ported,  and  was  improperly 
starboarded,  the  finding  of  the  Court 
was  that  the  collision  was  oocasioned  by 
the  helm  of  the  defendant's  vessel  not 
having  been  duly  put  to  port,  and  it 
was  held  that  the  finding  was  sufficient 
to  enable  the  plaintifb  to  recover.  The 
Amalia,  Br.  &  L.  311 ;  and  see  Tfte 
DetpaUh,  Lush.  98 ;  The  Lady  Ann^ 
7  No.  Ca.  370 :  The  England,  5  ib, 
171.    Where  the  plaintiff  alleges  that 
the  defendant's  ship  was  soldy  and 
entirely  to  blame^  that  does  not  prevent 
the  pUuntiff  recovering  half  damages,  if 
it  should  be  found  that  both  ships  were 
to  blame.     The  Eatt  Lothian,  Lush. 
241.    The  plaintiff  should  all^  all  the 
facte  in  his  petition.    New  matter  of 
a  separate  and  distinct  character  from 
what  is  alleged  in  the  petition,  unless 
it  is  in  answer  to  new  matter  alleged 
by  the  defendant,  will  not  ordinarily  be 
allowed  to  be  set  out  by  the  plaintiff  in 
his  subsequent  pleadings.  The  Bothniti, 
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affixed  to  the  pleading,  and  a  similar  stamp  to  the  minuta 
Before  a  pleading  can  be  filed  it  must  be  signed  by  counsel 


Luh.  62.  "  It  may  ooeasionaUy  hap- 
pen that  diffionlty  will  ariie  in  attempt- 
ing to  decide  vliat  is  strictly  in  the 
natoie  of  a  reply,  and  what  ought  to 
have  been  itated  in  the  first  inttanoe.  It 
may,  howeTer,  he  laid  down  ae  a  general 
mle,  for  the  gaidanoe  of  practitioner!, 
that  whatever  is  pleaded  in  the  nature 
of  a  reply  mnit  be  either  in  contradic- 
tion of  what  IB  alleged  in  the  answer  or 
explanatoiy  of  ayerments  in  the  defence, 
or  else  necessary  to  corroborate  the 
original  statements  in  the  caose.*'  Per 
Dr.  LnshingtoD,  The  Anne  and  Jane, 
2  W.  Kob.  104.  But  where  &ct8  have 
come  to  the  knowledge  of  the  plaintiff, 
after  the  filing  of  the  petition,  the  Coart 
will  allow  them  to  be  pleaded.  The 
Schwalbe,  Swa.  523;  The  Hebe,  2 
W.  Bob.  146;  The  Aunn'o,  1  W.  Rob. 
825.  In  a  bottomry  snit,  it  is  not 
necessary  as  a  general  mle  for  the 
bondholder  to  set  oat  all  the  circom- 
stances  attending  the  execution  of  the 
bond.  He  may  content  himself  with 
setting  up  a  primd  facie  case.  The 
Mary  Ann,  i  No.  Ca.  876  ;  The  JSng- 
land,  5  No.  Ga.  174.  According  to 
the  general  practice  of  the  Court,  at 
least  in  cases  of  collision,  averments  as 
to  the  extent  of  damage  sastained  should 
not  be  set  out  in  the  petition.  The 
Oeorge  Arhle^  Lush.  222  ;  The  Specu- 
lator,  12  Jur.  456.  The  decision  of 
another  tribunal  on  the  hda  in  issue 
should  not  be  introduced  into  the 
pleadings,  unless  it  can  properly  be 
relied  on  as  a  judgment  in  the  nature  of 
an  estoppel.  The  Clarence,  1  Spk. 
208  ;  The  Sylph,  L.  B.  2  Ad.  24.  Con- 
clusions of  law  should  not  be  stated  in 
the  petition.  The  Peerlees,.Luth,  103. 
But  in  a  bottomry  suit  the  existence 
of  a  law  at  a  foreign  port  may  be  pro- 
perly pleaded  as  a  material  fact  to 
support  an  allegation  that  the  agree- 


ment was  to  make  adTuces  on  the 
credit  of  the  ship.  The  exktenee  of 
such  a  law  is  so  general  in  foreiga 
countries  that  it  has  been  laid  down 
that  the  Court  will  assume  the  exist- 
ence of  such  a  law  at  a  foreign  port 
unless  the  defendant  expressly  alleges 
in  his  pleadings  that  such  a  law  does 
not  prevail  The  Lawrd,  Br.  &  L.  191. 
All  the  material  focU  alleged  in  the 
petition  intended  to  be  denied  sbonld 
be  traversed  by  the  answer,  but  if  cm- 
elusions  of  law  are  stated  in  the  pciti> 
tion,  they  need  not  be  tzavened.  The 
Qlaegow  Packet,  2  W.  Bob.  308  ;  The 
ArmadUlo,  1  W.Bob.  257;  The  Peer- 
Use,  Lush,  103 ;  but  see  Tke  Laurel, 
supra.  All  the  essential  facta  relied 
upon  by  the  defendant  should  be  set  out 
in  the  answer.  The  VtrgU,  2  W.  Boh. 
204  ;  I%e  Speed,  ib.  227 ;  The  Irem- 
master,  6  Jur.  N.  8.  782.  "  Now  I 
apprehend  that  no  aboolntely  new 
matter,  that  is,  matter  of  a  separate 
and  distinct  character  from  thai  whidi 
is  alleged  in  the  answer,  ought  to  be 
pleaded  in  a  rejoinder,  unless  indeed, 
such  new  matter  has  come  to  the  know- 
ledge of  the  party  pleading  for  th€  first 
time  since  the  original  answer  was 
given  in.  Subsidiary  matter  in  ivip- 
port  of  the  original  defence,  may  be 
alleged  under  a  great  variety  of  ciream- 
stances."  Per  Dr.  Lushington.  I%e 
Hebe,  2  W.  Bob.  152.  But  where  the 
onus  of  proof  is  on  the  plainti£^  and  the 
plaintiff  fails  to  prove  his  ease^  the  de- 
fendant, even  though  he  may  have  al- 
leged fiicts  in  his  answer,  all  of  which 
he  has  failed  to  prove,  will  be  entitled 
to  succeed ;  in  such  cases  an  allegation  of 
the  mode  in  which  the  injury  occurred 
made  by  way  of  answer  to  the  petitaoii» 
does  not  narrow  the  issue  down  to  the 
particular  facts  alleged  by  the  defend- 
ant.    The  East  Lothian,  Lush.  24K 
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and  solicitor,  and  a  copy  of  the  pleading  must  be  served  on 
the  adverse  solicitor  (e),  A  certificate  should  be  indorsed  on 
the  pleading  and  signed  by  the  solicitor  filing  the  same,  or 
his  derk  for  him,  to  the  effect  that  the  pleading  has  been 
duly  served  (/). 

The  solicitor,  who  has  the  right  to  plead  further,  may,  if 
he  think  fit,  file  a  conclusion  to  the  pleadings,  and  there- 
upon the  pleadings  shall  be  concluded,  and  no  further  plead- 
ing shall  be  filed  by  either  solicitor  save  by  the  permission  of 
the  judge.  The  conclusion  must  be  signed  by  counsel  and  Conclaaloii 
solicitor,  and  a  copy  thereof  must  be  served  upon  the  adverse  ings. 
solicitor,  and  the  original  filed  in  the  registiy  in  the  same 
manner  as  the  petition  or  other  pleading.  If  the  solicitor 
-who  has  the  right  to  plead  further  does  uot  file  a  pleading 
or  the  conclusion  within  the  time  allowed  for  pleading,  the 


Where,  in  ft  damage  caaae,  one  party 
intends  to  impnte  misconduct  to  the 
other,  or  to  charge  the  other  with  non- 
obMnrance  of  the  sailing  mles,  that 
should  he  distinctly  alleged  in  the 
pleadings.  The  Ebenezer^  2  W.  Bob. 
210;  The  ExeUr,  2  W.  Sob.  261; 
The  Boihni<i,  Lush.  52.  Under  a 
simple  trayerse  of  salysge  services  wilful 
misoonduet  of  salvors  cannot^  but  neg- 
ligence may  he  proTcd.  The  Minne- 
haha, Lush.  885.  In  a  wages  cause 
the  defendant,  if  he  relies  on  the  mis- 
hehariour  or  desertion  of  the  plaintiff^ 
should  plead  that  specially.  The  Duchess 
of  Keni,  1  W.  Bob.  284;  The  Exeter, 
2  Bob.  261  ;  The  Two  Sisters,  2  W. 
Bob.  125 ;  The  John  Knox,  16  Jur. 
1161.  The  nature  of  the  defence,  in  a 
bottomry  suit  should  be  distinctly  stated 
in  the  answer ;  for  instance,  a  defence 
by  the  owners  of  cargo  that  the  bond  is 
▼oid  for  want  of  communication  with 
them,  should  be  specially  pleaded.  The 
OUeier,  Lush.  484 ;  see  7%e  Rfjyal  A  rch, 
Swa.  281 ;  The  Bonaparte,  8  M.  P.  C. 
G.  460.  A  defendant  in  a  damage 
cause  intending  to  claim  exemption  from 
liability  on  the  ground  that  a  licensed 


pilots  whose  employment  was  compul- 
sory by  law,  was  in  charge  of  the  ship^ 
and  occasioned  the  collision,  should 
allege  in  his  answer  the  hclB  which 
raise  this  defence.  The  CoModianj  1 
W.  Bob.  848;  The  Northampton,  1 
Spk.  155  (n).  The  Court  will  not 
allow  an  allegation  raising  such  a  de- 
fence to  be  added  at  the  hearing.  The 
Alhambra,  Br.  k  L.  286.  Where  the 
defendants,  in  a  damage  suit,  rest  for 
their  defence  on  the  ground  that  the 
collision  is  attributable  to  the  wilful 
misconduct  of  their  own  master,  the 
facts  should  be  stated  by  them  in  their 
answer.  The  Seine,  5  Jur.  N.  S.  299 ; 
see  The  Evby  Queen,  Lush.  266.  As 
to  pleading  a  set  o£f,  see  The  Chrit" 
tina,  6  M.  P.  C.  C.  871.  Admissions 
by  the  plaintiflTs  crew  as  to  the  cir- 
cumstances of  the  collision  cannot  be 
pleaded.    The  Foyle,  Lush.  10. 

Any  pleading  may  be  altered  or 
amended  either  by  consent  of  solicitors, 
or  by  permission  or  order  of  the  judge. 
Ad.  Bulea,  76. 

(e)  Ad.  Bules,  71,  72. 

(/)  Ad.  Rules,  157. 
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Pleading 
after  the 
expiration 
of  time. 


ObjecUona 
to  the  ad- 
missibility 
of  plead- 
ings. 


advei-se  solicitor  may  himself  file  the  conclusion,  and  there- 
upon no  further  pleadings  can  be  filed  by  either  solicitor, 
save  by  permission  of  the  judge  {g). 

If  a  solicitor  file  or  serve  on  the  adverse  solicitor  any 
pleading  after  the  expiration  of  the  time  for  pleading,  the 
adverse  solicitor  cannot  be  compelled  to  receive  the  same 
save  by  order  of  the  judge  QC),  But,  where  necessary,  applica- 
tion may  be  made  to  the  judge  at  chambers  to  extend  the 
time  for  pleading.  If  before  the  expiration  of  the  time  for 
pleading  application  cannot  be  made  to  the  judge  for  an 
extension  thereof,  the  registrar  may,  upon  reasonable  cause 
being  shown,  extend  the  time  ;  but  the  registrar  cannot 
extend  the  time  beyond  the  day  upon  which  the  judge  shall 
next  sit  in  chambers  {i). 

If  a  pleading  does  not  set  forth  sufficient  ground  of  action, 
defence,  or  reply,  as  the  case  may  be,  or  is  defective  in  form, 
or  otherwise  embarrassing,  it  is  open  to  the  adverse  party  to 
object  to  the  admissibility  thereof.  This  may  be  done  by 
motion.  Notice  of  motion  specifying  the  objection  and  the 
articles  objected  to,  should  be  served  on  the  solicitor  by 
whom  the  pleading  has  been  filed,  within  four  days  firom  the 
filing  of  the  pleading  (Jc).  The  notice  of  motion  with  the 
usual  certificate  of  service  indorsed  and  the  usual  minute 
should  be  filed  in  the  registry ;  an  Admiralty  Court  stamp  of 
10s.  is  payable  on  filing  the  notice  of  motion,  and  an  Admi- 
ralty Court  stamp  of  5s.  on  filing  the  minute.  The  motion 
may  then  be  brought  on  to  be  heard  in  the  usual  course  (J). 
When  the  motion  comes  on  for  hearing,  the  question  of  the 
admissibility  of  the  pleading  is  argued.  On  the  argument 
all  the  facts  alleged  in  the  pleading  objected  to  are  presumed 


ig)  Ad.  Bales,  74,  75. 

(h)  The  adyene  solicitor  may  wiuve 
the  irregularity.  Bat  in  order  that  a 
pleading  may  be  filed  in  the  r^istry 
after  the  regular  time,  the  consent  of 
the  adverse  solicitor  should  be  indorsed 
npon  it.  A  memorandum  in  these 
terms,  '*  This  may  be  filed,"  signed  by 
the  adverse  solicitor,  is  sufficient.    Of 


course  it  is  always  allowable  far  tht 
solicitors  to  extend  the  time  for  pleading 
by  entering  into  a  formal  written  agree- 
ment>  sanctioned  by  the  registnr  and 
filed  in  the  registry.   Ad.  Buleo,  155w 

{%)  Ad.  Bales,  158. 

{k)  Ad.  Bules,  140. 

(0  See  poK>  Monom. 
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to  be  true,  and  they  are  viewed  simply  with  reference  to 
their  relevancy  in  law.  The  Court  may  reject  the  pleading 
altogether,  or  order  it  to  be  amended  (m),  and  grant  time  for 
filing  the  amended  pleading.  Every  pleading  stands  ad- 
mitted if  within  four  days  from  the  filing  thereof  the  adverse 
solicitor  does  not  file  a  notice  of  motion  objecting  to  the 
admissibility  thereof  (^).  But  the  Court  will  in  its  discre- 
tion, where  cause  for  delay  is  shown,  grant  leave  to  object  to 
a  pleading  after  the  expiration  of  the  prescribed  period,  and 
the  time  for  objecting  may  be  extended  by  consent  of  the 
solicitors  of  the  parties  to  the  cause  (o). 

Within  ten  days  from  the  conclusion  being  filed,  the  plain-  PrmtiDg 
tiffs  soUcitor  should  leave  in  the  registry  printed  copies  of  P^"«^ 
the  whole  of  the  pleadings ;  and  if  he  does  not  do  so,  the 
defendant  may  move  the  Couit  by  counsel  to  have  the  cause 
dismissed  with  costs  (jp). 

(m)  Ad.  RqIcb,  76.  with  a  clerk  of  the  Bolieitor,  the  fee 

(n)  Ad.  Boles,  77.  payable   in   the  registry  is  10«.   per 

(o)  Fritb  Ad.  Digest^  voL  2,  p.  578  sheet  demy  of  printed  matter ;  if  it  is 

(n).  done  wholly  in  the  registry  the  fee  is 

{p)  Ad.  Boles,  98.     If  the  party  1^.  per  sheet  demy.    As  to  the  mode 

wishes  it^  he  may  hare  the  original  of  printing,  see  Dirbotiohs,  pat,  Ap- 

prooeedings   collated  with   the   proof  pihdix,  79.    And  see  poH,  Proois. 

sheets  in  the  registry.    If  this  is  done 


CHAPTER  IV. 

PBOCEEDINQS  IN  CAUSES  OF  DAMAGE. 

In  this  chapter  it  is  proposed  to  consider  some  rules  of 
practice  which  are  applicable  only  to  causes  of  damage. 


Sect.  1. — Preliminary  Acta, 

Form  of         In  causes  of  damage  (a),  unless  the  judge  shall  otherwise 

J^Jy^'i^     oixler,  each  solicitor  must,  before  any  pleading  is  given  in  (6), 

file  a  document  called  a  preliminary  dct,  forms  of  which 

may  be  obtained  in  the  registry,  containing  a  statement  of 

the  following  particulars : — 

1.  The  names  of  the  vessels  which  came  into  collision,  and 
the  names  of  their  masters. 

2.  The  time  of  the  collision. 

3.  The  place  of  the  collision. 

4.  The  direction  of  the  wind. 
6.  The  state  of  the  weather. 

6.  The  state  and  force  of  the  tide. 

7.  The  course  and  speed  of  the  vessel  when  the  other  was 
first  seen. 

8.  The  lights,  if  any,  carried  by  her. 

9.  The  distance  and  bearing  of  the  other  vessel,  when  first 
seen. 

(a)  Ad.  Roles,  62.  tion  at  the  same  time  u  the  defendant 

(h)  In  pracUoe  the  plaintiff  usually      files  his  preliminary  act. 
filoi  his  preliminary  act  with  his  pett- 
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10.  The  lights,  if  any,  of  the  other  vessel,  which  were  first 
seen. 

11.  Whether  any  lights  of  the  other  vessel,  other  than 
those  first  seen,  came  into  view  before  the  collision. 

12.  What  measures  were  taken,  and  when,  to  avoid  the 
collision. 

13.  The  parts  of  each  vessel  which  first  came  in  contact. 

Each  preliminary  act  must  be  delivered  into  the  registry 
sealed  up  (c).  The  usual  minute  must  be  handed  in  with  it ; 
on  each  document  a  fee  of  5s.  is  payable  for  filing. 

The  object  of  the  rule  requiring  preliminary  acts  is  to^W«c*,o^ 
obtain  a  statement  recenti  facto  of  the  leading  circumstances,  nary  act. 
and  to  prevent  either  party  varying  his  version  of  facts  so  as 
to  meet  the  allegations  of  his  opponent  (d).  The  Court  will 
never  allow  a  party  to  contradict  his  own  preliminary  act  at 
the  hearing,  and  an  application  to  amend  a  mistake  in  a 
preliminary  act  should  be  made  immediately  on  discovery  (&). 

In  cases  where  the  cause  is  to  be  heard  on  written  evidence,  Opening  of 
the  preliminary  acts  are  not  allowed  to  be  opened,  save  by  Sry  wt. 
order  of  the  judge,  imtil  the  proofs  are  filed  (/).  But  in 
cases  where  the  cause  is  to  be  heard  on  vivd  voce  evidence  in 
open  court,  the  practice  usually  adopted  is  as  follows.  As 
soon  as  the  pleadings  have  been  concluded,  and  the  mode  of 
taking  the  evidence  fixed  (g),  the  plaintiff's  solicitor  applies 
to  the  defendant's  solicitor  for  a  copy  of  the  preliminary  act 
filed  by  him,  which  is  given  as  a  matter  of  course.  The  pre- 
liminary acts  are  then  printed  by  the  plaintiff's  solicitor  with 
the  pleadings,  and  the  plaintiff's  solicitor  afterwards  attends 


(c)  Ad.  Bnles,  68. 

(d)  The  Vartigemf  8w».  518  ;  ne 
In^kxSbU,  Swa.  S3. 

(e)  The  Vwtigem^  Bwa.  618. 
(/)  Ad.  Boles,  63. 

ig)  See  ThelMy  Qiceen,  Lush.  266; 
The  Two  Friendtt  Lnah.  552.  In  the 
latter  eMe  the  Ocmrt  leema  to  have 
ordered   the   preUminarj  acts  to  be 


opened  before  the  pleadings  were  for- 
mally dosed.  On  the  petition  and  an- 
swer being  filed,  an  order  was  made 
that  the  crew  of  the  plaintiiTs  ship 
should  be  examined  immediately  in 
open  oonrt.  On  the  production  of  the 
witnesses^  the  Oonrt  ordered  the  pre- 
liminary acts  to  be  opened. 
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in  the  registry  to  examine  the  proofis  with  the   originals, 
which  may  then  be  opened  without  any  order. 
Ganaemay      If  both  solicitors  consent,  the  judge  may,  if  he  think  fit, 
on  prelimi-  order  the  preliminary  acts  to  be  opened,  and  the  evidence  to 
naryacta    \yQ  taken  thereon,  without  its  being  necessary  to  file  any 
pleadings,   pleadings  (h).     In  cases  where  such  an  order  is  made,  it  is 
usual  to  have  the  cause  heard  on  vivd  voce  evidence  in  open 
court.     As  soon  as  the  order  has  been  made,  and  the  mode  of 
taking  the  evidence  fixed,  it  seems  that  the  plaintiff  is  en- 
titled to  have  the  cause  placed  in  the  list  for  hearing  forth- 
with ;  it  is  not  necessary  in  such  cases  to  have  the  preliminaiy 
acts  printed. 


Sect.  2, — Cross  Cav^sea. 

Although  it  has  always  been  the  practice  (in  cases  of 

damage)  where  a  cause  and  a  cross  cause  were  instituted  for 

the  parties,  to  agree  that  the  two  causes  should  be  heard  on 

the  same  evidence,  until  recently  the  Court  had  not  power  to 

order  this  to  be  done  without  the  consent  of  the  parties. 

Caaie  and  But  by  the  Admiralty  CJourt  Act  of  1861  {i),  power  is  con- 

^J^bT'*    ferred  upon  the  Court  on  the  application  of  the  defendant  in 

heard  on     aj^y  cause  of  damage,  and  on  his  instituting  a  cross  cause  for 

the  sane  , 

evidence  the  damage  sustained  by  him  in  respect  of  the  same  collision, 
to  direct  that  the  principal  cause  and  the  cross  cause  be 
heard  at  the  same  time,  and  upon  the  same  evidence.  It  is 
to  be  observed  that  the  statute  gives  the  Court  no  power  to 
order  the  pleadings  in  the  one  cause  to  be  used  in  the  other ; 
but  in  order  to  save  the  expense  of  duplicate  pleadings  it  is 
not  unusual  for  the  parties  to  agree  that  the  pleadings  and 
the  proofs  in  the  cause  shall  be  used  as  the  pleadings  and  the 
—and  on  proofs  in  the  cross  cause.  In  such  a  case  the  defendant  in 
pieadinM.  *^®  causo  should  take  care  that  his  answer  discloses  all  the 
facts  necessary  to  support  his  case  in  the  cross  cause.  The 
agreement  should  be  in  writing,  and  signed  by  the  solicitors 


{h)  Ad.  Bnlef,  64. 


(t)  Seek  84. 
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for  the  plaintiff  and  defendant.  It  must  be  filed  in  the 
registry,  with  the  usual  minute.  A  fee  of  5s.  is  payable  on 
filing  each  document  (k). 

Formerly  it  sometimes  happened  where  a  cause  and  a  Proceed- 
cross  cause  were  instituted,  that  great  injustice  was  done  ^h^  defend- 
where  the  ship  of  the  defendant  was  arrested,  and  it  was  ?^***  "^^P^ 

,  ,      ,  18  arrested 

not  possible  to  arrest  the  ship  of  the  plaintiff.  In  such  and  the 
caaes  the  Court  had  no  power  to  stay  the  proceedings  in  the  Bhtp"oiuinot 
action,  but  it  did  its  utmost  to  place  the  parties  on  an  be  arrented 
equality,  and  where  in  the  action  a  decree  was  pronounced  ^  *gc. 
that  both  parties  were  in  fault,  it  was  the  practice  of  the 
Court  to  withhold  the  payment  of  the  moiety  of  the  damage 
sustained  by  the  plaintiff's  ship  until  the  plaintiff  in  the 
action  submitted  to  the  deduction  of  a  moiety  of  the  damages 
sustained  by  the  other  ship,  or  suffered  the  cross  action  to  be 
prosecuted  (t).  Now,  more  extensive  powers  have  been  con- 
ferred upon  the  Court :  it  is  provided  by  the  Admiralty 
Court  Act,  1861  (m),  that  if  the  defendant  in  any  cause  of 
damage  institute  a  cross  cause^for  the  damage  sustained  by 
him  in  the  same  collision,  and  if  in  the  principal  cause  the 
ship  of  the  defendant  has  been  arrested  or  security  given  by 
him  to  answer  judgment,  and  in  the  cross  cause  the  ship  of 
the  plaintiff  cannot  be  arrested,  and  security  has  not  been 
given  to  answer  judgment  therein,  the  Court  may,  if  it  think 
fit,  suspend  the  proceedings  in  the  principal  cause  until 
security  has  been  given  to  answer  judgment  in  the  cross 
cause. 

Where  a  party  is   suing  in  a  damage  cause  and  a  cross  Service  of 
cause  in  personam  is  instituted,  the  service  of  the  citation  in  ^^^nw 
the  cross  cause  may  be  made  on  the  solicitor  of  the  party 
suing  in  the  original  cause,  and  such  service  shall  be  suffi- 
cient (n). 

Although  it  is  the  usual  and  proper  practice  for  the  Ctobs  cause 

may  be 

{h)  See  Prit  Ad.  Digest,  vol.  2,  591;  {I)  The  North  American,  Lush.  79 ; 

The  OawntUit  Coote's  Ad.  Practice,  80  ;  Tha  Seringapakm,  3  W.  Rob.  38. 

The  GabriO,  4  W.  R.  91 ;  The  Vortu  (m)  Sect.  Zi. 

gern^  Swa.  518.  (»)  Ad.  Rales,  86  ;  see^iipro,  p.  242. 
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heard  tepa-  defendant  in  a  cause  of  damage,  if  he  intends  to  sue  the 
plaintiff  for  damage  arising  out  of  the  collision,  to  com- 
mence his  cross  action  without  delay,  so  that  both  actions 
may  be  tried  together ;  yet  the  defendant  may,  if  he  chooses, 
await  the  result  of  the  decree  in  the  action  brought  against 
him  before  he  institutes  a  cross  action  (o).  When  a  cross 
action  is  tried  after  the  principal  action  has  been  decided, 
the  Court  will  allow  the  evidence  given  on  both  sides  in 
the  principal  cause  to  be  brought  in  as  evidence  in  the 
cross  cause ;  but  fresh  evidence  may  be  taken  in  the  cross 
cause  {p). 

In  the  case  of  The  Annapolis  (q)  there  was  an  action  and  a 
cross  action,  and  the  evidence  was  adduced  in  the  original 
stction  with  an  agreement  that  it  was  to  be  used  in  the  cross 
action.  The  plaintiffs  in  the  cross  action  failed  only  because 
the  collision  was  occasioned  by  the  act  of  the  pilot  of  the 
other  ship,  and  they  were  therefore,  according  to  the  usual 
practice,  entitled  to  be  dismissed  without  costs.  It  was  held 
that  the  plaintiff  in  the  original  cause  must  bear  the  cost  of 
the  whole  of  the  evidence. 


Costfl. 


(o)  The  CalypaOf  Swa.  29.  It  ib, 
howeyer,  apprehended  that  a  plaintiflf  in 
a  cross  action  vonld  not  be  allowed  to 
rest  his  case  npon  facts  which  have  been 
alleged  in  his  answer  to  the  principal 
action,  and  hare  been  found  against 
him.  In  the  case  dted,  the  Court  held 
there  was  no  estoppel,  bnt  there  the 
defendants  in  the  principal  action  con- 
tented themselves  with  simply  denying 


that  their  crew  had  been  guilty  of 
gleet.    See  ntprtt,  pp.  75,  761. 

(/})  The  North  American^  Lnsb,  80. 
See  The  JRostendxde,  Frit.  Ad.  Digest, 
Yol.  2,  p.  591. 

(q)  Lush.  312.  As  to  the  allowaDoe 
of  refreshers  to  counsel  on  bearing  a 
cause  and  cross  cause,  see  The  Q»eni| 
Weekly  Notes,  1868,  p.  92. 


CHAPTER  V. 


TESTDER  IN  COUBT. 

In  all  actions  in  which  the  plaintiff's  claim  is  capable  of 
being  satisfied  by  payment  in  money,  the  defendant,  if  he 
intends  to  dispute  the  amount  only  of  the  claim  (a),  may 
tender  such  a  sum  as  he  conceives  to  be  sufficient  to  satisfy 
the  claim.  A  tender  made  after  action,  to  be  conclusive,  ipendcr 
should  be  made  in  a  formal  manner  through  the  instrumen-  afteraction. 
tality  of  the  Court  (&).     In  practice  the  tender  is  usually 


(a)  ▲  tender  when  made  by  act  in 
Court  admits  something  to  be  due  in 
respect  of  the  plaintiff's  claim.  The 
Porcupine,  1  Hagg.  878  ;  !l%e  Portia, 
9  Jnr.  167. 

(h)  rA«J7oi)«,2"W.  Rob.9.  **Surely 
simpUdty  is  maoh  better  preserved  by 
stating  particulars  in  an  act  of  Court, 
than  by  leaving  them  to  a  floating  nego- 
ciation  between  the  parties  and  their 
proctors.  I  see  enongh  of  the  inoonve- 
nienoe  of  proceeding  in  this  loose  man- 
ner,  to  make  it  necessary  for  me  to 
require,  in  future,  as  a  universal  rule 
of  Court,  that  a  tender  should  be  made, 
in  the  first  stage  of  the  proceeding,  in  a 
r^;ular  form."  Pfr  Lord Stowell.  The 
Vnmw  Margaretha,  4  Bob.  106. 
**  With  regard  to  all  loose  negociations 
and  offers  of  that  description  which  end 
in  nothing,  the  Court  is  not  inclined 
to  take  any  cognizanoe  of  them."  Per 
Dr.  Lushington,  The  Sovereiffn,  Lush. 
87.  See  The  Mohile,  Swa.  256.  Bat 
the  Court  will  not  refuse  to  take  cog- 
nizanoe of  a  strictly  legal  tender  made 
before  action,  and  where  a  tender  has 
been  made  before  action  and  refused. 


and  the  plaintiff  has  not  recovered  in 
the  action  more  than  the  sum  tendered, 
the  plaintiff  may  be  deprived  of  costs, 
or  may  be  condemned  in  costs.     The 
Cargo  ex  Honor,  L.  R.  1  Ad.  87.    The 
Frederick,  1  Hagg.  218.     ThtHedwig, 
1  Spk.  24.    The  Eleanora  Charlotta,  1 
Hagg.  156.     But  it  may  be  otherwise 
where  the  plaintiff,  at  the  time  he  refused 
the  tender,  was  without  the  means  of 
ascertaining  the  amount  he  was  entitled 
to  claim.    See  The  Hope,  The  Sovc' 
reign,   supra.     In  some  cases  where 
there  has  been  no  tender  before  action, 
and  money  is  brought  into  Court  by  the 
defendant  concurrently  with  his  answer, 
the   defendant  instead   of   alleging  a 
tender  in  his  answer  inserts  an  article 
similar  in  form  to  a  plea  of  payment 
into  Court  at  common  law.    Where  this 
course  is  adopted,   if  the  plaintiff  is 
willing  to  accept  the  sum  paid  in,  he 
should  reply  his  acceptance  and  pray 
judgment  for  his  costs  ;  if  the  plaintiff 
is  not  willing  to  accept  the  sum  paid  in 
he  should  reply  that  the  sum  is  not 
enough.     See  post,  Appendix,  Formt, 
Wages. 


s 
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Mode  of 
makiog 
tesder  in 
coart. 


accompanied  by  a  formal  oflFer  to  pay  costs  up  to  the  time 
of  tender;  but  it  seems  to  be  doubtful  whether  this  is 
necessary  (c). 

When  a  defendant  desires  to  make  a  formal  tender  in 
Court,  his  solicitor  should  obtain  at  the  registry  an  order 
authorising  him  to  pay  the  sum  to  be  tendered  into  the 
Bank  of  England  to  the  account  of  the  registrar  (d).  This 
order,  is  called  a  receivable  order,  and  a  stamp  of  2s.  6d.  is 
payable  in  respect  of  it  The  receivable  order  should  be 
taken  by  the  solicitor  to  the  Bank  of  England  and  left  there, 
together  with  the  money.  A  receipt  for  the  money  will  be 
given  at  the  Bank.  A  copy  of  this  receipt,  and  a  Tiotice  that 
the  money  has  been  paid  into  the  Bank  and  is  tendered  in 
the  action^  should  be  served  on  the  plaintiff's  solicitor.  The 
usual  certificate  of  service  should  be  indorsed  on  the  notice. 


(c)  See  the  margioal  note  in  the  case 
of  ITie  Sovereign,  Lash.  85.  Where 
money  is  tendered  in  courts  the  Coart 
has  fall  jurisdiction  to  make  any  order 
it  may  see  fit  as  to  the  costs  of  the  caase, 
and  there  seems  no  reason  why  the 
defendant  shoald  not  be  allowed  to 
avail  himself  of  the  defence  of  tender 
withou  t  prej  adice  to  the  qaestion  of  costs. 
Cases  may  occar  where  the  defendant  is 
not  liable  to  pay  any  costs  (see  7%9 
Comte  Netselrood,  Lash.  454,  and  see 
the  cases  cited  in  the  preceding  note) ; 
and  in  sach  cases  to  depriye  a  defen- 
dant of  the  defence  of  tender,  nnless  he 
undertakes  to  pay  costs,  is  to  impose  an 
unfair  burthen  upon  him.  If  the  ud- 
dertaking  to  pay  costs  is  simply  to  pay 
BucU  costs  as  may  be  due  by  law,  it  is 
unnecessary  ;  if  it  imposes  any  obliga* 
tion  beyond  this,  it  is  unjust. 

In  the  case  of  The  /oAn,  Lnsh.  II,  a 
tender  was  made,  accompanied  by  an 
oCfer  to  pay  such  costs  {if  any)  as 
mighi  he  due  by  law.  An  objection 
was  taken  to  the  form  of  the  tender, 
but  the  tender  bad  been  accepted  be- 
fore the  objection  was  taken,  and  as 


the  acceptance  of  a  tender  cores  all 
fiinlts  of  form,  the  qaestion  of  the  soffi- 
cieney  of  the  form  of  the  tender  was  not 
decided.  In  The  ComU  Ntudrood, 
tupra^  a  tender  was  made,  with  an  dfer 
of  costs  np  to  the  time  offender;  the 
tender  was  not  accepted.  When  the 
case  came  on  for  hearing,  the  Court 
gave  no  costs.  The  defendants  after- 
wards applied  to  the  Coart  to  dinct 
that  the  costs  np  to  the  time  of  tender 
shoald  not  be  allowed  to  the  plaintiff ; 
the  application  was  granted. 

((2)  In  practice  it  is  osnal,  before 
making  any  application  at  the  registry, 
to  make  a  formal  tender  to  the  plaintiff 
and  serve  Lim  with  a  written  notice  of 
tender.  If  the  plaintiff  aooepts  the 
tender  thus  made,  the  matter  may  be 
settled  by  the  parties  oat  of  coart.  Bat 
the  plaintiff,  if  he  is  entitled  to  costs, 
should,  before  discontinuing  proceed- 
ings, stipulate  for  payment  of  the  costs, 
or  apply  to  the  Conrt  to  give  directions 
as  to  costs.  If  the  plaintiff  refases  to 
accept  the  tender  thns  made^  the  defen- 
dant may  then  proceed  to  tender  in 
Court. 
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and  the  notice  and  receipt  should  bo  filed  in  the  registry, 
together  with  the  usual  minute,  A  five-shilling  stamp  must 
be  affixed  to  the  notice,  a  one-shilling  stamp  to  the  receipt, 
and  a  five-shilling  stamp  to  the  minute. 

The  tender  should  be  alleged  by  the  defendant  in  his  Pleading 
answer,  and  Jx)  the  articles  alleging  the  tender  the  plaintiff 
may  reply  (e).  K  the  plaintiff  accepts  the  tender  the  cause 
is  at  an  end,  unless  it  is  necessary  to  apply  to  the  Court  for 
directions  as  to  the  costs,  and  the  money  will  be  paid  out  of 
Court  in  the  usual  manner  (/).  If  the  plaintiff  alleges  that 
the  tender  is  insufficient,  the  cause  proceeds  to  hearing.  At 
the  hearing  the  Court  considers  the  sufficiency  of  the  tender, 
and  gives  judgment  accordingly.  If  the  tender  is  pronounced 
for,  the  Court  may  deprive  the  plaintiff  who  has  refused  it  Costs. 
of  costs,  or  may  condemn  him  in  costs  (g). 


(<)  In  salrage  cases  where  a  tender 
is  made  the  plaintiff  has,  it  seems,  a 
right  to  haye  the  Take  of  the  properly 
aaoertained  before  he  can  be  called  upon 
to  reply  to  the  tender. 

(/)  But  the  money  wiU  not  be  paid 
out  till  the  conolnsion  of  the  suit.  The 
Annie  CMldSf  Lnsh.  609.  The  ac- 
ceptance of  a  sum  tendered  in  Conrt  is 
a  recovery  in  Court  within  the  meaning 
of  the  460th  section  of  the  Merchant 
Shipping  Aot»  1854.  The  John,  Lash. 
13.  See  Bidding  y.  Tyltr,  32  L.  J. 
Q.  B.  85. 

{g)  The  Ck)art  will  make  the  party 


who  refuses  a  tender  liable  not  only  to 
his  own  costs,  but  also  to  those  of  the 
other  party,  if  it  shall  appear  that  pro- 
ceedings bars  been  Texatiously  pursued. 
Per  Lord  Stowell,  The  Vrouw  Mar- 
garetha,  4  Bob.  107.  In  The  Clifton, 
3  Hagg.  125,  the  Court  condemned  the 
plaintifiiB,  who  had  refused  a  tender, 
in  costSi  and  ordered  the  money  which 
had  been  paid  into  the  registry  by  way 
of  tender  to  be  paid  out  to  the  defen- 
dants in  part  payment  of  the  amount 
due  to  them  in  respect  of  costs.  Bat 
as  to  costs  in  salvage  cases,  see  The 
William,  6  No.  Ca.  lOs! 


H 


CHAPTER  VI. 

PROOFS. 

Section  1. —  The  modes  of  Proof  generally. 

The  modes  CAUSES  may  be  proved  by  affidavits,  by  written  depositions, 
0  proo .  ^^  i^y  ^^  ^^^  examination  of  witnesses  in  open  court,  or 
partly  by  one  mode,  partly  by  another  (a).  The  solicitors  in 
the  cause  may  consent  to  the  mode  or  modes  in  which  the 
proofs  shall  be  taken  (6).  The  consent  should  be  in  writing, 
signed  by  the  solicitors,  and  filed  in  the  registry  in  the  usual 
way  (c).  Where  the  matter  cannot  be  settled  by  consent, 
either  solicitor  may  apply  to  the  judge  at  chambers  to  direct 
the  mode  in  which  the  proofs  shall  be  taken  (d). 

According  to  the  ancient  practice  of  the  Court,  causes  were 
always  heard  on  written  proofs.  But  by  the  3  &  4  Vict  c. 
65  (e),  power  was  conferred  upon  the  Court  to  summon  before 
Oral  it  and  examine  witnesses  by  word  of  mouth.     This  power 

has  been  found  to  be  highly  beneficial,  and  of  late  has  been 
exercised  to  a  gi'eat  extent.  Where  one  party  prays  that  the 
evidence  in  a  cause  may  be  taken  vivd  voce,  the  Court  will 
allow  it,  unless  good  cause  be  shown  to  the  contraiy  (/).  In 
cases  where  the  cause  is  to  be  proved  entirely  by  the  oral 


(a)  Ad.  Rules,  78.  witness  who  may  have  already  made  an 

(6)  Ad.  Rales,  79.  affidavit,  or  been  examined  before  aa 

(c)  Ad.  Rules,  155.  examiner  or  oommissioner  in  the  eaose. 

{d)  Ad.  Rules,  79.  Ad.    Roles,  81.      When  a  neeetsary 

(e)  Sec.  7.  witness  refoses  to  make  an  affidavit^ 

(/)  See  The  Swanlandf  2  Spk.  107,  he  may  be  brought  before  the  Court  bj 

and  Fyler  r.  Fyler,  ib,  69.     Either  subpoena,  and  examined  orally.     J%9 

solicitor  in  the  cause  may  apply  to  the  RetMUaUt^  17  Jar.  853.  See  ThM  Qiory^ 

Judge  to  order  the  attendance  of  any  3  W.  Rob.  187. 


evidence. 
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examination  of  witnesses  in  open  court,  the  witnesses  are 
examined  at  the  hearing  of  the  cause.  As  it  is  proposed 
to  treat  of  the  proceedings  at  the  hearing  in  a  separate 
chapter,  it  will  be  convenient  to  confine  the  following  part  of 
the  present  chapter  to  the  practice  in  cases  where  written 
proofs  are  used. 


Section  2. — Written  Proof  a. 

There  are  two  modes  of  proof  by  written  evidence — proof  Written 
by  affidavits,  and  proof  by  written  depositions. 


proo&. 


Affidavits  (g), — Every  affidavit  should  have  the  title  of  the  AffidaTits, 
court,  and  the  title  and  number  of  the  cause,  written  at  the 
head  thereof.  It  should  be  in  the  first  person,  and  should 
contain  the  name,  address,  and  description  of  the  deponent. 
It  should  be  divided  into  short  paragraphs  numbered  con- 
secutively (h),  and  should  state  the  circumstances  deposed  to 
as  distinctly  and  plainly  as  possible  (i).  Affidavits  may  be 
sworn  (k)  in  England  and  Wales  before  the  registrai*  of  the 
court  (l),  before  an  examiner  of  the  court  (m),  before  a  com- 
missioner to  administer  oaths  in  Admiralty  (n),  before  any 


ig)  Wherever  an  order  is  made  for 
the  proofs  on  either  side  to  he  taken  by 
affidaviiy  the  order  will,  if  the  adverse 
{tarty  wish  it,  be  made  subject  to  the 
right  of  the  adverse  party  to  call  for  the 
prodoction  of  the  deponent  for  cross- 
examination. 

{h)  Ad.  Roles,  82,  83. 

(t)  The  affidavits  should  contain  a 
plain  statement  of  the  facts  and  circam- 
stances  as  the  witnesses  themselves 
state  those  facts  and  circnmsfcanoes,  and 
as  they  wonld  state  them  if  examined 
in  Court.  *'  It  is  utterly  destructive  of 
all  possibility  of  giving  credit  to  papers 
of  this  deseription,  when  the  Court  sees 
that  not  a  single  line,  of  them  can  have 
emanated  from  the  minds  of  the  depo- 


nents, nor  the  facts  have  been  stated  in 
the  language  as  here  set  forth.'*  See  the 
judgment  in  The  Tawatif  8  Jur.  222. 

(k)  As  to  affirmations  in  lieu  of  oaths 
Kepost,  p.  266  (n.). 

(0  Ad.  Court  Act,  1861.  s.  26. 

(m)  Seepof/,  p.  262  (n.),  and  see  Ad. 
Court  Act,  1854,  s.  6. 

(n)  The  8rd  sect,  of  the  Ad.  Court 
Act,  1854,  empowers  the  judge  of  the 
Court  of  Admiralty  to  appoint  any 
person  practising  as  a  proctor,  soli- 
citor, or  notary  public  in  any  part  of 
England  and  Wales,  to  administer 
oaths,  &c. ;  and  declares  that  such 
persons  shall  be  styled  '^Commissioneis 
to  adminlater  oaths  in  Admiralty,**  and 
shall  be  entitled  to  take  a  fee  of  ons 


202 


THE  PRACTICE  OF  THE  COURT. 


Pcnions  be-  magistrate  or  justice  of  the  peace,  or  before  any  commissioner 
affida^iu™  *^  administer  oaths  in  Chancery  (o)  ;  in  Scotland,  or  Ireland, 
may  be  or  the  Isle  of  Man,  or  in  any  of  the  Channel  Islands,  or  in 
any  place  under  the  dominion  of  the  Queen  in  foreign  parts, 
before  any  judge,  court,  magistrate,  notary  public,  or  person 
lawfully  authorized  to  administer  oaths  in  such  place ;  in  any 
place  in  foreign  parts  out  of  the  Queen's  dominions  before 
any  of  her  Majesty's  consuls  or  vice  consuls  there  {p).  The 
names  of  all  the  persons  making  the  affidavit,  and  the  dates 
when,  and  the  places  where  swora,  should  be  inserted  in  the 
jurat.  Where  an  affidavit  is  made  by  any  person  who  is 
blind,  or  who  from  his  signature  thereto  or  otherwise  appears 
to  be  illiterate,  the  person  before  whom  the  affidavit  is  made 
should  state  in  the  jurat  that  the  affidavit  was  read  to  the 
witness  in  his  presence,  and  that  the  witness  appeared  to 
understand  the  same,  and  made  his  mark  or  wrote  his  sig- 
nature in  the  presence  of  the  person  before  whom  the  affidavit 
was  made. 


Writiea 

depoai- 

tio&s; 


Written  DepositioTis. — ^A  witness  may  be  orally  examined 
and  his  deposition  reduced  into  writing,  before  the  registrar 
or  before  an  examiner  of  the  Court,  or  before  a  commissioner 
appointed  under  a  special  commission  for  the  examination  of 
witnesses  (g).     There  are  several  examiners  resident  in  Lon- 


ahilliog  and  sixpence  for  every  oath  ad- 
miaiBtered  by  them,  subject  to  any  order 
of  the  judge  varying  the  same.  An 
affidavit  will  not  be  received  if  sworn 
before  the  party  on  whose  behalf  the 
same  is  offered,  or  before  his  solicitor, 
or  a  partner  or  clerk  of  the  same.  Ad. 
Rules,  86. 

(o)  Ad.  Court  Act,  1864,  c.  78,  s.  7. 
The  12ih  sect,  of  the  Ad.  Court  Act, 
185i,  provides  that  nothing  in  the  Act 
shall  affect  in  any  manner  the  power  of 
surrogates  of  the  court  to  administer 
oaths  as  theretofore. 

(p)  The  Court  of  Admiralty  wiU  take 
judicial  notice  of  the  seal  or  signature 


of  the  judge,  court,  magistrate^  aoUzy, 
public  person,  consul  or  vioe-eoiwal 
appended  to  the  affidavit.  Ad.  Court 
Act,  185i,  s.  8. 

(q)  In  former  times  the  registrar  al- 
ways took  the  depositious,  but  of  late 
years  this  h^  become  impOMiUe^  and 
examiners  and  commissioners  are  now 
appointed :  strictly  speakings  tbey  act 
as  deputies  of  the  registrar.  The 
Z  k  i  Yict.  c.  65,  s.  8,  provids 
that  the  Court  may  issue  special 
commissions  to  some  pei'son,  being  mm 
advocate  of  the  court,  or  a  barristcr-ai- 
law  of  not  less  than  seven  year^  stand* 
ing,  to  take  evidence  by  word  of  movth 
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don,  and  where  the  witnesses  can  be  produced  for  examina- 
tion there,  it  is  generally  convenient  to  have  the  exami- 
nation taken  before  an  examiner. 

Where  it  has  been  determined  by  the  order  of  the  judge, 
or  by  the  formal  consent  of  the  solicitors,  that  the  proofs 
shall  be  taken  by  written  depositions,  the  witnesses  may 
without  any  further  order,  be  produced  before  any  examiner 
of  the  Court  within  three  miles  of  the  General  Post  Office, 
London.  The  solicitor  producing  the  witnesses  should  make 
an  appointment  with  an  examiner,  fixing  the  time  and  place 
of  examination,  and  twenty-four  hours  at  least  before  the 
time  fixed  for  the  examination  should  serve  a  notice  upon 
the  adverse  solicitor,  stating  the  title  and  number  of  the 
cause,  the  name  and  address  of  each  of  the  witnesses,  the 
name  of  the  examiner  (r),  the  name  of  the  interpreter  if  any, 
and  the  day,  hour,  and  place  appointed  for  the  examina- 
tion (s),  A  copy  of  the  notice  served  on  the  adverse  solicitor 
should  be  left  with  the  examiner. 

But  where  a  witness  is  to  be  examined  before  an  examiner, 
at  a  greater  distance  than  three  miles  from  the  General  Post 


--inay  be 
taken  be- 
fore an  ex- 
amiDcr  in 
London  : 


upon  oath,  and  to  transmit  the  same  to 
the  registry,  in  sncb  form  and  manner 
as  in  and  by  the  commission  shall  be 
directed  ;  and  that  such  commissioner 
may  be  attended,  and  the  Tvitnesses 
may  be  examined,  cross-examined,  and 
re-examined  by  the  parties,  their  conn- 
ael,  or  agents,  if  such  parties  or  either 
of  them  sbaU  think  fit  so  to  do.  The 
3  &  4  Vict.  c.  06,  8.  9,  provides  that 
the  registrar  may,  with  the  approbation 
of  the  judge,  appoint  saeh  and  so 
many  proctors  of  the  Court  as  may  be 
deemed  Dececsary  to  be  examiners.  The 
Ad.  Court  Act,  1854,  s.  6,  declares 
that  it  shall  not  be  necessary  to  sue  out 
any  commission  for  the  examination  of 
any  vitoeflses  in  any  matter,  suit,  or 
proceeding  in  the  fiouH  ;  and  any  ex- 
aminer appointed  by  any  order  of  the 
Court  shall  have  the  like  power  of 
administering  oaths  as  commissioners 


appointed  under  commissions  issued  by 
the  Court  for  the  examination  of  wit- 
nesses. The  Ad.  Court  Act,  1861,  s. 
28,  provides  that  any  advocate,  barria- 
ter-at-law,  proctor,  attorney,  or  solici- 
tor, may  be  appointed  an  examiner  of 
the  Coart. 

(r)  It  would  of  course  be  irregnlar  to 
have  the  examination  taken  before  an 
examiner  who  is  a  solicitor  in  the 
cause,  or  in  partnership  with  a  solicitor 
in  the  cause.    See  Ad.  Rules,  86. 

(«)  Ad.  Rales,  88.  The  rule  pro- 
vides that  in  addition  to  the  matters 
above  mentioned,  the  notice  shall  state 
the  articles  of  the  pleadings  to  which 
the  witnesses  are  to  be  examined.  Rut 
in  practice  this  ia  seldom  done,  because 
in  fact  the  witnesses  are  not  now  ex- 
amined to  the  pleadbgs  as  in  former 
times  they  used  to  be. 


— or  before 
an  examin- 
er in  the 
country ; 
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Office,  London,  an  order  of  the  Court  must  be  obtained  (Q. 
The  order  names  the  examiner  before  whom  the  examination 
is  to  be  taken,  and  fixes  the  time  and  place  for  the  examina- 
tion. An  office  copy  of  this  order  should  be  obtained  from 
the  registry,  and  taken  to  the  examiner  as  his  warrant  for 
proceeding  with  the  examination, 
—or  before  jf  {^  ig  ^ot  convenient  to  produce  the  witnesses  examined 
siouer.  before  an  examiner,  application  should  be  made  by  the 
solicitor  of  the  party  on  whose  behalf  the  witnesses  are  to  be 
examined  to  the  Court  or  judge  for  an  order  for  a  special 
commission  for  the  examination  of  witnesses  (u).  The  judge, 
on  making  the  order,  will  nominate  some  fit  person  to  act  as 
commissioner,  and  will  fix  the  time  and  place  for  opening  the 
commission.  The  solicitor  having  obtained  the  order  should 
file  in  the  registry  a  prcecipe  for  a  commiaaion.  The  praecipe 
should  state  the  name  of  the  commissioner,  and  the  time  and 
place  appointed  for  opening  the  commission.  The  praecipe 
must  bear  an  Admiralty  Court  stamp  of  58.  At  the  same 
time  a  stamp  of  11.  should  be  paid  for  the  commission,  and 
a  stamp  of  28.  6d.  for  the  seal.  The  commissioir  is  prepared 
in  the  registry,  and  if  application  for  it  is  made  in  the 
morning  it  may  be  generally  obtained  the  same  day.  It  is 
issued  under  the  seal  of  the  Court,  and  is  addressed  to  the 
commissioner.  The  commission  names  the  cause  in  which 
the  witnesses  are  to  be  examined,  and  authorises  the  com- 
missioner, in  the  presence  of  the  solicitors  in  the  cause,  or  in 


{t)  The  order  mtkj  be  obtained  by 
motion  at  chambers.  Where  applica- 
tion is  made  to  the  judge  to  direct  the 
proofs  to  be  taken  by  written  deposi- 
tions, application  for  an  order  for  the 
examination  of  the  witnesses  before  an 
examiner  in  the  country  may  be  made 
at  the  same  time. 

(tt)  Whether  the  commission  is  for 
the  examination  of  witnesses  in  Eng- 
land or  abroad,  it  is  obtained  in  the 
Mime  manner.  Where  the  commission 
is  for  the  examination  of  witnesses  in 
England,   it  is  commonly  directed  to 


some  member  of  the  legal  profetsioa, 
frequently  to  a  commissioner  to  admin- 
ister oaths  in  Admiralty.  When  tbe 
commission  is  for  the  examination  of 
witnesses  oat  of  England,  it  may  be 
directed  to  one  of  the  official  peraooa 
named  in  the  8th  sect  of  the  Ad.  Oovii 
Act,  1854,  or  to  any  other  pemn  the 
judge  may  think  fit.  It  is  sometimes 
conTenient  to  haye  two  i»erB0ii8  ap- 
pointed commissioners,  and  to  hare  the 
commission  drawn  up  in  a  form  autho- 
rising either  of  them  to  act  under  it. 


PROOFS.  265 

the  presence  of  their  substitutes,  or  otherwise,  notwithstand- 
ing the  absence  of  either  of  them,  to  swear  the  witnesses  who 
shall  be  produced  before  him  for  examination  in  the  cause, 
and  cause  them  to  be  examined  and  their  depositions  to  be 
reduced  into  writing ;  and  commands  him,  upon  the  exami- 
nation being  completed,  to  transmit  the  depositions  and  the 
whole  proceedings,  together  with  his  commission,  to  the 
registry. 

If  necessary,  a  subpoena  to  compel  the  attendance  of  any  Procced- 
witness  before  the  examiner  or  commissioner  in  any  part  of  JJ^Jj^iat- 
Great  Britain  or  Ireland  will  be  granted  on  application  in  tendance 
the  registry  (x),  but  it  is  not  usual  to  take  out  a  subpoena  nesses. 
unless  there  is  reason  to  suppose  that  the  witness  will  not 
attend  voluntarily.  A  subpoena  ad  testificandum  or  a  sub- 
poena duces  tecum  will  be  issued  on  a  praecipe  for  the  sub- 
poena required  being  filed  in  the  registry.  The  praecipe 
should  state  on  behalf  of  which  of  the  parties  to  the  cause 
the  subpoena  is  applied  for,  and  should  name  the  examiner 
or  commissioner  before  whom  the  examination  is  to  be  held, 
and  the  time  and  place  of  examination.  It  is  not  necessary 
that  the  praecipe  should  contain  the  names  of  the  witnesses. 
An  Admiralty  Court  stamp  of  5«.  should  be  affixed  to  the 
praecipe,  and  a  stamp  of  108.  should  be  handed  in  to  the 
registry  for  the  subpoena,  and  a  stamp  of  1«.  for  the  seal. 
The  subpoena  will  then  be  prepared  in  the  registiy  and 
handed  to  the  party  applying.  The  subpoena  is  given  under 
the  seal  of  the  Court ;  it  may  be  issued  without  the  names 
of  the  witnesses  being  filled  in,  and  the  names  of  any 
number  of  witnesses  may  be  inserted  (y). 

The  examination  is  conducted  in  the  same  way,  whether  it  The  mode 
is  held  before  an  examiner  or  a  commissioner  (0).     When  ?(^JJ°JJ^' 
necessary  the  examiner  or  commissioner  may  adjourn  the  examina- 

(2)  8  fc  4  Yici.  a  65,  s.  9.    Ad.  (3^)  Ad.  Rules,  173. 

Court  Aet^    1861,  a.  21.      It  seema  (2)  Sometimes  an  office  copy  of  the 

tliat  a  oommisaioner  appointed  under  the  pleadings  is  obtained  for  the  use  of  the 

first-mentioned  Act  may  himself  grant  examiner   or  commissioner,   in    order 

a  aubpcena.  that  he  may  know  what  are  the  matters 
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proceedings.  If  the  party  producing  the  witnesses  attends 
with  his  witnesses  at  the  time  and  place  appointed,  and  the 
adverse  party  refuses  or  neglects  to  attend,  the  examiner  or 
commissioner  may,  notwithstanding,  if  he  think  fit,  allow  the 
examination  to  proceed  The  examiner  or  commissioner 
administers  the  usual  oath  to  each  witness,  and  when  it  is 
necessary  to  employ  an  interpreter,  he  administers  the  proper 
oath  to  the  interpreter  (a).  The  examination-in-chief,  cross- 
examination  and  re-examination  of  the  witnesses  is  generally 
conducted  on  behalf  of  the  respective  parties  by  their  coun.sel 
or  solicitors.  The  examination-in-chief  may,  on  the  applica- 
tion of  the  solicitor  producing  the  witnesses,  be  conducted  by 
the  examiner  or  commissioner  himself.  In  any  case  the 
examiner  or  commissioner  may  put  any  question  to  the 
witnesses  for  the  purpose  of  eliciting  the  tinith  as  to  him 
shall  seem  fit.  The  judge  may,  on  the  application  of  either 
solicitor  in  the  cause,  but  at  the  expense  in  the  first  instance 
of  the  party  on  whose  behalf  the  application  is  made,  direct 
the  evidence  of  the  witnesses  to  be  taken  down  by  a  short- 
Shorthand  hand  wi-iter  or  reporter  appointed  by  the  Court  The  short- 
hand writer  or  reporter  is  sworn  faithfully  to  report  the 
evidence ;  and  a  transcript  of  his  notes,  certified  by  him  to 
be  correct,  will  be  admitted  to  prove  the  oral  evidence  of  the 
witnesses.  This  is  found  to  be  such  a  convenient  and  expe- 
ditious mode  of  having  the  evidence  taken  down,  that  in 


in  issue  in  the  cause ;  it  is  the  practice 
of  some  of  the  examiners  in  London  to 
obtain  from  the  registry  the  original 
pleadings.  This  is  a  remnant  of  the 
old  practice,  according  to  which  wit- 
nesses were  examined  to  the  pleadings, 
(a)  *  *  If  any  person  called  as  a  witness, 
or  required  or  desiring  to  make  an  affi- 
davit or  deposition,  shall  refuse  or  he 
unwilling  from  alleged  conscientious 
motives  to  be  sworn,  it  shall  be  lawful 
for  the  examiner  or  commissioner,  upon 
being  satisfied  of  the  sincerity  of  such 
objection,  to  permit  such  person  instead 


of  being  sworn  to  make  his  or  her  solemn 
affirmation  or  declaration  in  the  words 
following: — *I,  A  B,  do  solenuily,  sin- 
cerely, and  truly  affirm  and  declare, 
that  the  taking  of  any  oath  is,  aoeord- 
ing  to  my  religious  belief,  unlawful ; 
and  I  do  also  solemnly,  sincerely  and 
truly  affirm  snd  declare,*  &c.,  which 
solemn  affirmation  and  declaration  shall 
be  of  the  same  force  and  effect  as  if 
such  person  had  taken  an  oath  in  the 
usual  form."  See  the  Common  Iaw 
Procedure  Act,  1854,  ss.  20,  103. 
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practice  it  is  almost  universally  adopted  (&).  But  if  a  short- 
hand writer  is  not  employed,  the  examiner  or  commissioner 
himself  takes  down  the  evidence  in  a  narrative  form,  and 
when  the  examination  of  any  witness  is  completed,  he  reads 
over  the  deposition  to  the  witness,  who  is  thereupon  required 
to  sign  the  same ;  the  examiner  or  commissioner  then  certifies 
at  the  foot  of  the  deposition  that  it  has  been  read  over  audibly 
and  distinctly  to  the  witness,  and  that  he  has  acknowledged 
the  same  to  be  true.  If  the  witness  refuse  ta  sign  his  de- 
position, the  examiner  or  the  commissioner  should  certify 
at  the  foot  of  the  deposition  that  the  witness  has  so  refused, 
and  that  the  deposition  is  in  accordance  with  the  evidence 
given  by  the  witness ;  and  the  deposition  of  the  witness  may 
thereupon  be  used  at  the  hearing  of  the  cause. 

If  any  question  put  to  a  witness  is  objected  to,  the  question  ObjectionB 
and  answer  should  be  written  down  separately,  and  a  note  tions. 
made  of  the  objection.     Any  special  matter  arising  in  the 
course  of  the  examination  may  be  set  forth  in  the  return 
made  by  the  examiner  or  commissioner. 

The  fees  to  be  taken  by  examiners  and  commissioners  are 
regulated  by  the  rules  of  court  (c). 

Filing  tlie  WHtien  Proofs. — All  written  proofs  must  be  ^^^'^e  *^« 
filed  in  the  registry.     After  the  conclusion  to  the  pleadings 
has  been  filed,  either  solicitor   may  apply  to  the  judge  to 


(b)  Ad.  Rules,  94.  Bat  it  is  usual 
in  practice  to  dispense  with  the  for- 
mality of  an  application  to  the  judge. 
The  examiner  or  commissioner  himself 
selects  some  short-hand  writer,  who  is 
sworn  before  the  exan>iner  or  commis- 
sioner to  report  faithfally.  The  trans- 
cript of  the  short-hand  writer*s  notes  is 
not  usual  I J  read  over  to  the  witness, 
but  ia  certified  by  the  short-hand  writer 
and  the  examiner  as  correct,  and  re- 
turned into  the  registry  in  the  usual 
way. 

<c)  The  fees  to  be  taken  by  exami- 
ners and  commissioners  for  their  own 


use,  for  examining  witnesses  mvd  voce, 
vary  fi-om  21.  2«.  to  42.  is.,  according 
to  the  length  of  time  occnpied,  per  day. 

If  the  examination  take  place  at  a 
greater  distance  than  three  miles  from 
the  General  Post  Office,  London,  the 
examiner  or  commissioner  will  be  en- 
titled, in  addition,  to  his  proper  and 
reasonable  expenses  for  travelling,  board 
and  maintenance.  The  examiner  or 
commissioner  is  entitled  to  a  further 
fee  of  I^  Is.  for  drawing  and  engrossing 
a  return  of  the  witnesses  examined. 

See  post.  Appendix. 
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fix  a  time  within  which  all  written  proofs  shall  be  filed ;  and 
after  the  expiration  of  that  time  no  written  proof  shall 
be  received  into  the  registry,  save  by  permission  of  the 
judge  (d).  If  the  written  proofs  consist  of  affidavits  they 
should  be  filed  by  the  solicitor.  They  should  be  filed  with 
the  usual  minute.  A  stamp  of  5^.  is  payable  on  the  minute, 
a  stamp  of  5^.  on  each  affidavit,  and  a  stamp  of  Is,  on  each 
exhibit.  Where  witnesses  have  been  examined  before  an  ex- 
aminer or  a  commissioner,  the  examiner  or  commissioner 
makes  a  written  return,  stating  what  witnesses  have  been 
examined  before  him,  and  whether  the  examination  took 
place  in  the  presence  of  the  solicitors  in  the  cause,  or  in  the 
absence  of  one  or  other  of  them.  This  return,  with  the 
written  depositions,  should  be  filed  in  the  registry.  The 
examiner  or  commissioner  himself  may  file  the  documents, 
or  he  may  deliver  them  sealed  up  to  the  solicitor  of  the 
party  whose  witnesses  have  been  examined,  in  order  that 
he  may  file  them.  The  documents  must  be  filed  with  the 
usual  minute.  A  stamp  of  5^.  is  payable  in  respect  of  the 
minute,  a  stamp  of  58,  for  each  deposition,  and  a  stamp  of  1& 
for  each  exhibit. 

Priotiog.  In  all  contested  causes  the  whole  of  the  written  proofs  on 
which  the  parties  intend  to  rely  at  the  hearing  must,  unless 
the  judge  otherwise  order,  be  printed  before  the  hearing  (e). 
If  the  written  proofs  in  the  cause  consist  of  affidavits  only, 
each  solicitor  must,  within  six  days  from  the  expiration  of  the 
time  allowed  for  filing  the  proofs,  leave  in  the  registrj- 
printed  copies  of  his  proofs  (/).  If  the  written  proofs  in  the 
cause  consist  of  depositions  only,  or  partly  of  depositions  and 
partly  of  affidavits,  each  solicitor  must,  >vithin  twelve  days 

{d)  The  Court  will,  in  cases  where  Jar.  353 ;  7%e  (^ory,  S  W.  RoK  187 ; 

jostice  requires  it,   allow  a  party  to  The  Speedy  7  Jor.  1068 ;  The  J»lim- 

supply  the  defioieuey  of  proof  by  pro-  dur,  I  Spk.  71. 

ducing  further  evideace  after  the  time  («)  Ad.  Rules,  96.    As  to  the  diice- 

fixed  for  the  filing  of  proo&  has  expired.  tioos  in  regard  to  printing,  see  jns^ 

But  it  is  only  under  special  circum-  Appbxdix. 

stanoes  that  the  Court  will  grant  this  (/)  Ad.  Roles,  99. 
indulgence.     See   The  ResuUcUet,  17 
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from  the  expiration  of  the  time  allowed  for  filing  the  proofs, 
leave  in  the  registry  printed  copies  of  his  proofs  (gr).  Where 
pleadings  or  proofs  are  required  to  be  printed,  one  hundred 
and  fifty  copies  thereof  shall  be  struck  off,  of  which  seventy 
shall  be  left  in  the  registry,  and  forty  shall  be  given  to  the 
adverse  solicitor  (A). 

Should  the  proofs  contain  any  matter  not  properly  admis-  AppHca- 
sible  as  evidence  in  the  cause,  application  may  be  made  to  gtrike^ont 
the  Court  on  motion  to  have  the  objectionable  matter  struck  impwU- 
out.    Where  cases  are  to  be  heard  before  the  judge,  assisted  matter, 
by  the  Trinity  masters,  any  impertinent  matter  calculated  to 
create  a  prejudice  in  the  minds  of  the  Trinity  masters,  will  on 
application  be  ordered  to  be  struck  out  before  the  papers  are 
put  into  their  hands  (i). 


(g)  Ad.  Roles,  100. 

(A)  Ad.  RoleB,  101. 

(i)  Bat  of  ooune  it  it  only  in  ex- 
treme cases  thai  any  application  of  this 
kind  18  adrisable.  Generally  speaking 
it  vill  be  sufficient  at  tbe  hearing  of 
the  came  to  ask  the  Conrt  to  discard 
any  CTidence  which  is  not  properly  ad- 
missible. See  The  Speed,  2  W.  Bob. 
230 ;  The  Neptunug,  Swa.  295.  Ac- 
cording to  the  old  practice  it  was  neces- 
sary that  the  eridenoe  shonld  be  con- 
fined to  the  articles  of  the  pleadings, 


and  eyidenoe  was  sometimes  struck  oat 
becaase  it  was,  as  it  was  called,  extra 
arttculaie.  Bat  now  that  in  modern 
practice  a  more  concise  method  of 
pleading  has  been  adopted,  it  seems 
not  desirable  to  enforce  so  strictly  as 
formerly  the  rale  which  reqaired  the 
proofs  to  be  limited  to  the  partioolar 
allegations  contained  in  the  pleadings, 
although  of  coarse  no  eridenoe  can  be 
admitted,  which  is  irreleyant  to  the 
issues  raised  by  the  pleadings.  See 
The  Schwalbe,  Swa.  621. 


CHAPTER  VII. 

THE  HEARING  OF  THE  CAUSE. 

Proceed-  WHERE  it  has  been  fixed  by  the  judge  or  by  agreement 
ings  to  q{  ^1i0  solicitors  that  a  cause  is  to  be  proved  wholly  by  the 
placed  on  Oral  examination  of  witnesses  in  open  court,  either  soli- 
itn^  ^^^  ^^^^^'  Hiay,  as  soon  as  the  required  number  of  the  printed 
copies  of  the  pleadings  has  been  left  in  the  registry,  have 
the  cause  placed  on  the  list  for  hearing  (a).  When  a  cause 
is  to  be  proved  wholly  or  in  part  by  written  evidence,  either 
solicitor  may  as  soon  as  the  required  number  of  the  printed 
copies  of  the  written  proofs  has  been  left  in  the  registry, 
have  the  cause  placed  on  the  list  for  hearing  (6).  Any  solicitor 
who  shall  have  left  in  the  registry  the  required  number  of 
printed  copies  of  his  proofs,  may,  as  soon  as  the  time  allowed 
for  filing  the  proofs  has  expired,  have  the  cause  placed  on  the 
list  for  hearing,  notwithstanding  that  the  adverse  solicitor 
may  not  have  filed  all  or  any  of  his  proofs,  or  left  all  or  any 
of  the  printed  copies  thereof  in  the  registiy  (c).  A  solicitor 
entitled  to  have  a  cause  placed  on  the  list  for  hearing,  must, 
in  order  to  have  the  cause  placed  on  the  list  for  hearing,  file 
a  notice  in  the  registry  (d).  The  notice  need  not  be  served 
on  the  adverse  party.  An  Admiralty  Coui-t  stamp  of  21.  must 
be  affixed  to  the  notice.  On  the  notice  being  filed  in  the 
registry,  the  cause  will  be  placed  on  the  list  for  hearing,  and 
will  come  on  to  be  heard  in  due  course. 

When  the  cause  comes  on  for  hearing,  it  is  heard  by  the 


(a)  Ad.  Rules,  104.  (</)  For  form  of  notice,  boo    poit, 

{h)  Ad.  Rules,  105.  Appendix. 

{e)  Ad.  Rules,  106. 
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judge  of  the  Court.     If  the  questions  in  the  cause  depend 
upon  technical  skill  and  experience  in  navigation,  the  judge 
is  usually  assisted  by  two  of  the  elder  brethren  of  the  Trinity  Trinity 
House,  who  sit  with  him  as  assessors,  and  who,  at  the  request  "^ 
of  the  judge,  after  hearing  all  the  evidence  on  each  side, 
advise  him  on  all  questions   of  a  nautical  character.     But 
in  all  cases  it  is  with  the  judge  alone  thatr  the  decision 
rests  (e).     In  suits  of  damage,  the  attendance  of  Trinity 
masters  may  be  obtained  as  a  matter  of  course.     Either 
party  may  file  a  prcecipe  in  the  registry  praying  for  the 
attendance  of  Trinity  masters.      A  ten-shilling  Admiralty 
Court  stamp  must  be  affixed  to  the  praecipe.   On  the  praecipe 
being  filed,  notice  will  be  sent  from  the  registry  to  the  Trinity 
House,  requesting  the  attendance  of  two  Trinity  masters  at 
the  hearing,  and  copies  of  the  printed  papers  in  the  cause 
will  be  forwarded  for  their  perusaL     In  suits  other  than 
damage  suits,  application  should  be  made  to  the  judge  by 
motion,  in  order  to  obtain  the  attendance  of  the  Trinity 
masters  (/).    A  fee  of  two  guineas  a-day  for  each  cause  is 
payable  to  each  of  the  Trinity  masters  (g).    The  fees  ai*e 
paid  by  the   solicitor  of  the  successful  suitor,  in  money, 
at  the  end  of  the  cause.     In  damage  causes  where  each 
party  is  held  to  blame,  each  solicitor  pays  a  moiety  of  the 
fees. 

Either  party  in  a  cause  may,  before  the  hearing,  apply  to  Application 

for  a  yieif . 


{e)  '*  I  nerer  yet  prononnced  a  single 
decree,  when  I  was  assisted  by  Trinity 
masters,  in  which  I  was  not  perfectly 
convinced  that  the  advice  they  gave  me 
was  correct;  and  if  I  had  entertained 
a  contrary  opinion,  notwithstanding  all 
their  nautical  skill  and  experience,  I 
am  clearly  of  opinion,  having  delibe- 
rated much  on  that  question,  that  it 
would  be  my  dnty  to  pronounce  Eif  !i 
contrary  opinion."  Per  Dr.  Lushlng- 
ton.  See  Tlie  Alfred,  7  No.  Ca.  354. 
See  Th£  Speed,  2  W.  Bob.  231. 

(/)  In  salvage  esses   ''  the  general 
rule  on  which  I  act  is,  if  both  parties 


ask  for  Trinity  masters,  I  accede  to  the 
proposition ;  where  one  party  only  asks 
for  them  I  read  the  papers  and  exercise 
my  own  judgment  as  to  whether  they 
shall  attend  ;  but  where  neither  party 
prays  them,  I  rarely  direct  them  to  be 
called  in."  Per  Dr.  Luahington.  The 
Jlouthandelf  1  Spk.  27.  See  The 
Princess  Alice,  3  W.  Rob.  189;  The 
James  Dixon,  2  L.  T.  N.  S.  696 ;  The 
Vargus,  15  Jur,  710. 

ig)  Where  cross  causes  are  heard  to- 
gether, the  fee  payable  to  each  Trinity 
master  is  4  gnineas  for  each  day  the 
hearing  lasts. 
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the  Court  for  an  order  for  the  inspection  by  the  Trinity 
masters  appointed  for  the  trial  of  the  cause  of  any  ship  or 
other  personal  or  real  property,  the  inspection  of  which  may 
be  material  to  the  issue.  The  costs  occasioned  by  such  in- 
spection are  in  the  discretion  of  the  Court  (A). 
Proceed-  As  the  pleadings  set  forth  the  main  facts  relied  on  by 
"*^**^*  each  party,  nd  opening  statement  by  counsel  is  necessaiy, 
and  the  Court  at  the  hearing  proceeds  at  once  to  the 
evidence. 
When  evi-  When  the  cause  is  heard  on  evidence  given  vivd  voce,  the 
ti^en  "  witnesses  (i)  are  examined,  cross-examined,  and  re-examined 
vivdvoce.  by  the  counsel  of  the  respective  parties  in  the  same  manner  as 
at  Nisi  Prius.  Witnesses  should  be  kept  out  of  court  until 
they  are  called  for  examination.  As  each  witness  is  sworn, 
the  solicitor  of  the  party  producing  him  hands  to  the  i"^is- 
trar,  a  slip  of  paper  containing  the  name  and  number  of  the 
cause,  and  the  full  name  of  the  witness.  The  following  Ad- 
miralty Court  stamps  must  be  affixed  to  the  paper ;  a  1& 
stamp  for  the  oath  to  the  witness,  and  a  1  Os.  stamp  for  the 
examination  of  the  witness.  The  evidence  is  taken  down 
in  short-hand  by  the  authorised  short-hand  writer  of  the 
Court,  who  is  sworn  to  report  faithfully.  He  attends  the 
sittings  of  the  Court  regularly  for  that  purpose.  A  transcript 
of  the  evidence  prepared  by  him  is  available  for  all  the 
purposes  of  the  cause,  and  is  used  on  appeal  The  short- 
hand writer  is  entitled  to  be  paid  by  the  plaintiff  one 
guinea  a-day  for  attending  and  taking  down  the  evidence. 
An  extra  charge  is  made  for  a  transcript  if  required.  After 
the  evidence  on  each  side  has  been  taken,  the  counsel  for 
the  plaintiff  addresses  the  Court,  then  the  coimsel  for  the 


(A)  Ad.  Oonrt  Act,  1861,  s.  18.     It  sabpoenA  to  compel  the  attandanee  of  » 

is  believed  that  no  application  for  a  witness  before  the  judge  is  obtaiaad  in 

▼iew  under  this  section  has  ever  been  the  same  manner  as  a  subpcsna  to  eom- 

made.  pel  the  sttendanoe  of  a  witncM  bddre 

{%)  Where  it  is  necessary  to  compel  an  examiner   or   commissioner.      See 

the  attendance  of  a  witness,  a  subpoena  tupm^  p.  265. 
maj  be  obtained  in  the  registry.    A 
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defendant  is  heard,  and  the  plaintifFs  counsel  is  entitled 
to  reply.  When  a  cause  is  heard  on  vivd  voce  evidence, 
only  one  counsel  is  allowed  to  address  the  Court  on  each 
side  (J). 

When  the  cause  is  heard  on  written  evidence,  two  counsel  When  the 
on  each  side  are  allowed  to  address  the  Court.  canw  is 

heard  oa 
written 

Trial  of  issues  befoi^e  a  jury, — ^The  Court  in  modern  ®^**^*°®*- 
times  has  never  exercised  the  power  of  summoning  a  jury  to 
try  causes  {k).  But  the  Court  may,  if  it  think  fit,  direct  a 
trial  by  jury  of  any  issue  of  fact  arising  in  any  suit  to  be  had 
before  a  judge  of  one  of  the  supeiior  courts  of  common  law 
at  Nisi  Prius  in  London  or  Middlesex,  or  before  any  judge 
of  assize  at  Nisi  Prius  (Z).  But  in  practice  this  power  is 
rarely  exercised,  and  it  is  unnecessary  to  consider  the  pro- 
cedure in  such  cases  at  any  length  here.  If  either  party 
wishes  to  have  a  trial  by  jury  of  any  issue,  application  should 
be  made  to  the  Court  on  motion  (m).  If  the  Court  grants 
the  application,  it  will  direct  the  form  of  issue.  The  trial  is 
conducted  at  Nisi  Prius  in  the  usual  way.  At  the  trial  of 
the  issue  the  parties  have  all  the  usual  rights  and  remedies 
with  respect  to  bills  of  exceptions.  After  the  trial,  the 
record  of  the  issue  and  the  verdict  is  transmitted  by  the 
associate  to  the  registrar  of  the  Court  of  Admiralty,  and  in 
all  further  proceedings  in  the  suit  the  Court  is  bound  by  the 
finding  of  the  jury.  The  Admiralty  Court  may  upon  appli- 
cation made  within  three  calendar  months  after  the  trial  of 
any  issue,  order  a  new  trial  on  such  terms  as  to  costs  as  it 


0*)  See  Pritchard*8  Ad.  Digest,  toI. 
2,  p.  622  (n.)  Bat  two  coanjMl  may 
be  heard  on  each  side  on  any  point  of 
Iftv  that  arites  in  the  ooane  of  the 


{k)  See  The  Bwkers,  4  Bob.  73, 
note. 

(I)  Ski  Vict.  c.  65,  88. 11—16. 

(m)  It  18  of  oonne  io  the  diaeretion 
of  the  Court  to  grant  or  refuse  the  ap- 
plication for  A  trial  by  jnry  of  an  issae, 


and  it  will  not  grant  any  such  applica- 
tion except  in  cases  where  there  appears 
to  be  good  reason  for  snoh  a  trial.  The 
Flecha,  1  Spk.  438.  See  The  Harriot^ 
1  W.  Rob.  439.  The  granting,  or  re- 
fusing to  grant,  an  issue  may  be  matter 
of  appeal  to  the  judicial  committee  of 
the  priyy  council.  The  costs  of  the 
issue  are  in  the  discretion  of  the  Admi- 
ralty Court.  8  ft  4  Yict.  &  65,  ss.  12 
&14. 
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may  think  fit,  and  the  granting  or  refusing  to  grant  a  ne'w 
trial  may  be  matter  of  appeal  to  the  judicial  coniinittee  of 
the  Privy  Council  (v). 

(n)  3  &  4  Vict.  c.  65,  ss.  13  &  14. 
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BEGISTBAB  AND  MERCHANTS. 


The  Court  itself  does  not  enter  into  matters  of  detail  re-  Eegistrar 
lating  to  the  assessment  of  damages  or  matters  of  account,  and  ^J^JJf"^' 
whenever  in  the  course  of  a  cause  it  becomes  necessaiy  that 
the  Court  should  be  informed  upon  such  questions,  it  is  usual 
to  direct  a  reference  to  the  registrar  assisted  by  merchants  (a). 
This  is  one  of  the  chief  advantages  afforded  by  the  procedure 
of  the  Court,  for  the  registrar  and  merchants,  from  their  know- 
ledge of  shipping  and  their  experience  in  mercantile  concerns, 
are  enabled  to  dispose  of  the  matters  referred  to  them  in  a  very 
speedy  and  satisfactoiy  manner.  The  merchants  are  appointed 
by  the  registrar  with  the  approval  of  the  judge  to  assist  the 
registrar  on  references  when  their  services  are  required.  In 
some  cases  the  reference  is  directed  to  be  before  the  registrar 
alone,  but  more  generally,  and  always  when  the  inquiry 
relates  to  any  special  matter  of  a  commercial  nature,  it  is 
directed  to  l^e  before  the  registrar,  assisted  by  two  mer- 
chants (6). 


(a)  This  has  heen  the  immemorial 
practice  of  the  Court  quite  indepen- 
dently of  any  special  statntory  enact- 
ments. Bat  by  the  Ad.  Conrt  Act, 
1861,  8.  28,  the  jadge  and  registrar  of 
the  Ad.  Court  haye  the  same  powers 
with  regard  to  references  to  arbitration 
as  the  j  edges  and  roasters  of  the  Courts 
of  Common  Law. 

(b)  In  special  cases  the  judge,  when 
hearing  an  objection  to  the  registrar's 
report,  wi]l  appoint^  if  he  thinks  it 
expedient  so  to  do,  assessors  to  assist 


him,  and  the  jadge  himself  will  sit  in  the 
registry,  when  the  questions  raised  are 
of  such  a  nature  as  to  require  his  pre- 
sence there.  The  Sir  George  Seymour, 
1  Spk.  67.  Where  the  amount  in  dis- 
pute is  small,  or  where  the  proceeds 
are  clearly  insufficient  to  satisfy  the 
demand  of  the  plaintiff,  the  Court  will, 
under  some  circumstances,  in  order  to 
save  expense,  refrain  from  ordering  a 
reference,  and  will  itself  dispose  of  the 
question.  The  EUonore,  33  L.  J.  Ad. 
19.     Br.  &  L.  185. 

T  2 
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Befer^DM        Sometimes  a  reference  is  directed  to  ascertain  facts  wbich 

"**y^^"  are  necessary  to  enable  the  Court  to  pronounce  judgment  on 

any  atago    the  merits  of  the  case,  at  other  times  a  reference  is  required 

of  the  suit  ginjpiy  tQ  carry  out  the  details  of  the  judgment,  and  apply 

the  principles  laid  down  to  the  particular  circumstances  of 

the  case.     Accordingly  a  reference  may  be  directed  before 

decree,  or  after  decree,  as  occasion  requires,  but  in  general 

a  reference  is  directed  after  decree. 

It  is  not  possible  to  point  out  all  the  various  cases 
in  which  a  reference  may  be  directed,  but  it  may  be  usefiil 
to  mention  a  few  of  the  matters  which  in  ordinary  prac- 
tice are  referred  to  the  consideration  of  the  registrar  and 
merchants. 
PoMMtton  In  cases  of  possession,  where  it  is  necessary  to  ascertain 
own^ndiip  *^®  value  of  the  interest  of  respective  co-owners,  or  where 
it  is  necessary  to  have  accounts  taken  between  co-owners,  and 
in  cases  of  co-ownership,  where  a  suit  is  instituted  between 
co-owners  to  have  accounts  taken,  a  reference  will  frequently 
be  directed  to  the  registrar  and  merchants. 
Bottomry.  In  cases  of  bottonuy,  where  the  nature  of  the  transaction 
appears  to  be  doubtful,  the  Court  may,  before  deciding  upon 
the  validity  of  the  bond,  refer  the  case  to  the  registrar  and 
merchants,  because  the  judgment  of  the  Court  on  the  merits 
may  be  affected  by  the  state  of  the  accounts  (c).  And,  as  a 
general  rule,  where  the  shipowners  in  a  cause  of  bottomry 
deny  that  anything  is  due,  and  apply  for  a  reference  before 
decree,  the  Court  will  grant  the  application.  But  it  is  more 
usual  for  the  Court  to  pronounce  upon  the  bond  in  the  first 
instance,  and  not  to  direct  a  reference  till  the  validity  of  the 
bond  has  been  established  (d).     Where  the  premiums  are 


(c)  The  Ocean,  i  No.  Ca.  410  ;  The 
Rodenek  Vhu,  Swa.  177. 

(d)  A  deeree  simply  for  the  validity 
of  the  bond  determines  nothing  with 
respect  to  the  amount  of  money  that 
the  bondholder  is  entitled  to  recover 
from  the  owners  of  the  vessel.  This  is 
to  be  ascertained  by  reference  to  the 
registrar  and  merohanta.    The  Caiha' 


rtno,    3  W.  Rob.  3 ;    The  Ntletm,  1 
Hagg.  181  ;  TTie  Albion,  1  ib.  333. 

When  the  validity  of  the  bond  is  not 
disputed,  and  the  only  qnestion  con- 
tested is  the  amount  due  in  respect  of 
it,  it  is  usual  for  the  plaintifi*8  aoUdtor 
to  prepare  a  notice  to  have  the  caoss 
placed  on  the  list  for  hearing,  statiag 
that  at  the  hearing  the  plaintiff  will 
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excessive  (e),  or  excessive  charges  aie  made  for  repairs  (/), 
or  disbursements  (gr),  or  for  commission  (A),  or  where  any 
questions  arise  as  to  the  rate  of  exchange  and  currency,  these  , 
matters  will  be  referred  to  the  registrar  and  merchants,  and 
it  is  their  duty  to  strike  out  all  charges  to  which  the  bond- 
holder is  not  properly  entitled. 

The  rules   by  which   the   Court   is  guided   in   awarding  Collision 
damages  in  cases  of  collision,  and  in  cases  of  damage  to^^.^ 
cargo,  have  already  been  considered  (i)  ;  the  application  oi^^s^* 
these  rules  is  left  to  a  great  extent  to  the  registrar  and  mer- 
chants, for  where  the  decree  of  the  Court  is  in  favour  of  the 
plaintiflF,  the  amount  of  damages  is  ascertained  by  reference 
to  them.     In  these  cases  the  Court  places  considerable  reli- 
ance upon  their  practical  experience,  and  will  not  oven-ule 
their  report  on  matters  of  detail,  except  it  clearly  appears 
that  their  discretion  has  been  improperly  exercised  (J). 

In  cases  where  the  owners  of  a  ship  are  liable  to  pay  Proceed- 
damage,  and  proceedings  are  instituted  for  the  purpose  of  imitation 
limiting  their  liability,  and  for  the  distribution  of  the  amount  °^  HabUity. 
for  which  they  are  liable,  rateably  amongst  several  claimants, 
the  Court  will,  if  necessary,  direct  a  reference  to  the  registrar 
and  merchants  (k). 

In  cases  of  salvage,  where  the  salvor's  vessel  has  sustained  SAUage. 


pray  the  Court  to  pronounce  for  the 
bond,  and  direct  a  reference  to  ascer- 
tain the  amoaut  due.  On  this  notice 
the  defendants  solicitor  endorses  a  con- 

* 

sent  to  a  decree  as  prayed.  The  notice 
is  filed  in  the  registry  in  the  usual  way, 
and  thereby  becomes  an  order  of  Court. 
Ad.  Rules,  151.  See  Th^  Cognac,  2 
Hagg.  384;  The  Edmond,  Lush.  60. 

{€)  The  Albion,  1  Hagg.  838  ;  The 
IluntUy,  Lush.  24;  The  Cognac,  2 
Hagg.  377  ;  The  Heart  of  Oak,  1  W. 
Bob.  836. 

(/)  The  Lord  Cochrane,  2  W.  Bob. 
836. 

ig)  The  Edmond,  Lush.  63  ;  The 
Glenmvfina,  Lush.  115 ;  The  Cognac, 
2  Hagg.  38j  ;  UoddhgtoiCs,  2  ilagp. 


426 ;  The  Royal  Stuart,  2  Spk.  258. 

(h)  The  Glenmanna,  Lush.  123;  The 
Calypso,  3  Hagg.  163  ;  The  Tartar,  1 
Hagg.  U;  The  Zodiac,  1  Hagg.  328  ; 
The  Cognac,  2  Hagg.  14  ;  Tfie  Rode- 
ri'.k  Dhu,  Swa.  177. 

(i)  See  supra,  Damagb,  p.  7(>. 
Damage  to  Cabqu,  p.  89. 

0')  The  Paclolua,  Swa.  173.  Bat 
see  The  Inflexible,  Swa.  203. 

{k)  The  usual  form  of  decree  io 
causes  of  limitation  of  liability,  directs 
advertisements  to  be  •  issued,  calling 
upon  all  persons  to  come  in  and  prove 
their  claims  before  a  certain  day.  These 
claims  are  always  adjudicated  upon  by 
the  registrar,  assisted  by  merchants. 
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damage,  or  where  the  salvor  has  been  involved  in  special 
expenses  consequent  upon  the  service,  these  matters  will  be 
referred  to  the  registrar  and  merchants  to  report  upon. 
When  the  facts  to  be  inquired  into  so  relate  to  the  services 
rendered,  as  to  be  likely  to  affect  the  principles  upon  which 
remuneration  should  be  awarded,  the  Court  will  direct  a 
reference  before  pronouncing  any  decree  {I)  ;  in  other  cases 
the  Court  will  pronounce  for  the  amount  of  salvage  it  con- 
siders fit,  and  decree  payment  of  such  damage  in  addition  as 
the  registrar  and  merchants  shall  find  to  be  due  (m).  Where 
a  person  claiming  salvage  claims  also  for  disbursements  made 
by  him  in  the  character  of  agent  for  the  master,  a  reference 
will  be  directed  to  the  registrar  and  merchants  to  examine 
the  accounts  (?t). 
Sails  or  In  suits  for  necessaries  it  ought  to  be  shown  to  the  Court 
that  something,  at  all  events,  is  due ;  where  that  is  proved 
or  admitted,  the  Court  will  if  necessary  direct  a  reference  to 
ascertain  the  actual  amount  (o). 

Suits  for  seamen's  wages  are  generally  very  simple.  The 
Court  has  merely  to  ascertain  the  amount  of  wages  earned, 
to  deduct  any  advance  made  on  account  of  wages,  and  to 
deduct  anything  which  may  have  been  received  in  the  nature 
of  slops,  and  to  give  the  balance.  Often  the  matter  is  decided 
at  once  by  the  Court  without  any  objection  on  the  one  side 
or  the  other,  and  a  reference  is  unnecessary  (^).  But  in 
some  cases,  where  the  amount  due  is  in  dispute,  the  accounts 
are  referred  to  the  registrar  alone ;  in  other  cases,  when  any 
question  is  i-aised  depending  upon  mercantile  custom,  the 
matter  will  be  referred  to  the  registrar  and  merchants  (q). 

In  suits  by  a  master  for  wages  and  disbui*sements,  it  is 
often  necessary,  and  the  Court  has  now  the  full  power,  to 
enter  into  the  whole  state  of  accounts  between  the  parties  (r); 
and  where  the  owners  of  the  ship  set  up  any  right  of  set-ofi 


Wii|««. 


«  »ltva  and 


{[)  The  Salacia,  2  Hugg.  262. 

(m)  T%4  Oicar^  2  Hagg.  257 ;  see 
Tk€  Bainger,  2  Hagg,  42. 

(n)  Th€Bappyletuni,2U&gi.207. 
See  The  Louua,  2  W.  Rob.  24. 


(o)  The  Weit  Ft-ialand,  Swa.  457. 
(p)  The  Julindur,  1  Spk.  75. 
iq)  The  Lady  Camphtll,  2   Hagg. 
14  ;  The  Jack  Park,  4  C.  Bob.  SI 4. 
(r)  See  supra,  Wagxs,  p.  172. 
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or  counter  claim,  the  case  is  generally  referred  at  once  to  the 
registrar  and  merchants  to  ascertain  what  is  due  on  the 
balance  of  the  accounts  (s).  The  master  suing  for  wages  and 
disbursements  is  bound  to  furnish  accounts  before  bringing  his 
suit,  and  if  he  do  not  he  w^ill  not  be  entitled  to  his  costs  {t). 
It  se^ms,  however,  that  it  is  not  necessary  that  the  accounts 
should  be  filed  in  the  action  in  the  first  instance,  it  is  suffi- 
cient that  they  be  brought  in  on  the  reference  before  the 
registrar,  but  it  is  usual  to  annex  an  abstract  of  the  accounts 
to  the  petition.  The  master  must  produce  vouchers  to  the 
registrar  and  merchants  for  the  disbursements  claimed  by 
him,  and  he  should  verify  his  account  by  affidavit  (u). 

When  an  order  for  a  reference  has  been  obtained,  within  Mode  of 
twelve  days  from  the   day  when   the   order  is   made,  the^^|^j^'°*^ 
solicitor  for  the  claimant  must  file  the  claim.     The  claim  Teference 
is  a  statement  of  the  items  of  the  claimant's  demand,  and  is  ordered, 
drawn  up  in  a  form  similar  to  the  particulars  of  demand  in 
an  action  at  common  law.     The  claim  should  be  entitled  in  claim, 
the  cause  and  marked  with  the  number  of  the  cause.     Each 
particular  item  of  the  demand  should  be  specified,  and  the 
items  should  be  numbered  consecutively.     At  the  same  time 
that  the  claim  is  filed,  the  receipts  and  vouchers  in  support 
of  the  claim  should  be  filed  ;  they  should  be  numbered  to 
correspond  with  the  items  to  which  they  relate ;  any  affidavits  Affidavits 
necessary  to  prove  the  claim  should  be  filed  at  the  same  ^"  »j»pport 

,  .  ,       of  claiio. 

time  (x).  The  claim,  vouchers,  and  affidavits  are  filed  with 
the  usual  minute.  A  stamp  of  5s.  should  be  affixed  to 
the  claim,  and  a  stamp  of  os.  to  each  affidavit.  A  stamp  of 
\s,  should  be  affixed  to  every  voucher  or  exhibit.     Any  other 


(«)  TU  Repuhe,  9  Jur.  740  ;  The 
OUntanntr,  Swa:  420  ;  The  Julindur, 
1  Spk.  77. 

(0  The  PUur  de  Lit,  1  L.  B.  Ad. 
49. 

(it)  In  taking  aocoanta,  liabilities 
properly  incurred  by  the  master  on 
aeooant  of  the  sbip,  and  which  it  is 
clear  he  has  rendered  himself  liable  to 
discharge,  will,  it  seems,  be  allowed  aa 
Against  the  owners,  although  they  may 


not  at  the  time  of  the  sait  haye  been 
actually  discharged.  The  Glentanner, 
Swa.  415.  See  8upraf  p.  173  (»).  Cross 
demands,  which  are  in  the  nature  of  un- 
liquidated damages,  are  not  properly 
matters  of  account,  and  should  not  be 
allowed  on  either  side  by  the  registrar 
and  merchants  in  taking  the  account. 
The  Rcpuiee,  5  No.  Ca.  ZQ2. 
{x)  Ad.  Rules,  lOS. 
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document,  not  a  mere  voucher  or  exhibit,  which  is  filed  in 
support  of  the  claim,  such  as  a  protest,  survey,  or  such  like, 
must  have  a  stamp  of  5«.  affixed  to  it.  The  claimant  before 
he  files  his  claim  must  deliver  a  copy  of  his  claim,  and  a 
copy  of  the  aflBdavits  and  vouchers  in  support  of  it,  to  the 
Counter  adverse  solicitor.  A  period  of  twelve  days  from  thq  day 
affidayits.  ^hen  the  claim  and  affidavits  are  filed  is  allowed  to  the 
adverse  solicitor  to  file  counter  affiAavits  {y).  Copies  of  the 
counter  affidavits  and  exhibits,  if  any,  should  be  delivered  to 
the  claimant's  solicitor  before  they  are  filed.  From  the 
filing  of  the  counter  affidavits  six  days  are  allowed  for  filling 
any  further  affidavits  by  either  solicitor:  the  time  may  be 
extended  by  the  order  of  the  judge  or  by  permission  of  the 
registrar,  or  by  the  agreement  of  the  solicitors.  Either 
party  filing  further  affidavits  should  deUver  a  copy  of  the 
affidavits  to  the  adverse  solicitor. 
Notice  to  Within  three  days  from  the  expiration  of  the  time  allowed 
enw  placwi  ^'^^  filing  the  last  affidavits,  the  solicitor  for  the  claimant 
onUientt  should  file  in  the  registry  a  notice  praying  to  have  the 
•*  *"^*  reference  placed  on  the  list  for  hearing  (z).  The  name 
and  number  of  the  cause  should  be  written  at  the  head 
of  the  notice,  and  the  notice  should  state  the  name  of  the 
proctor  for  the  claimant,  and  pray  that  the  reference  may 
be  placed  on  the  list  for  hearing.  The  notice  should  be 
dated  and  signed  by  the  proctor,  or  his  clerk  for  him.  A  ten- 
shilling  Admiralty  Court  stamp  should  be  affixed  to  the 
notice.  If  the  claimants  solicitor  does  not  file  the  notice 
within  the  required  time,  the  adverse  solicitor  may  apply  to 
the  Court  to  have  the  claim  dismissed  with  costs  (a).  This 
application  may  be  made  by  motion. 

After  notice  praying  to  have  the  reference  placed  in  the 
list  for  hearing,  a  notice  of  the  day  and  time  appointed  for 
Hearing,  proceeding  with  the  reference  is  sent  from  the  registry  by 
post  to  the  solicitors  on  each  side.  The  solicitors  on  each 
side  should  attend  the  reference,  but  the  reference  may 
proceed  if  either  of  them  be  present.      The  registrai*  has 

(y)  Ad.  Rules,  108.  (2)  Ad.  Rales,  110.  (a)  Ad.  Rules,  110. 
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power  to  adjourn  the  reference  from  time  to  time  as  he  may 
think  proper  ;  and  as  a  general  rule  the  registrar  will  grant 
an  adjournment  for  any  reasonable  cause,  though  where  the 
adjournment  is  rendered  necessary  by  the  laches  of  the  party 
applying  for  it,  the  costs  occasioned  by  the  adjournment  will 
be  ordered  to  be  paid  by  him  (6).  Counsel  may  attend  the 
hearing  of  any  reference,  but  counsels'  fees  are  allowed  on 
taxation  only  in  those  cases  where  in  the  opinion  of  the 
registrar  the  attendance  of  counsel  is  necessary  (c). 

All  accounts,  vouchers,  and  documents  relating  to  the  Aceoimts 
items  of  the  claim,  counter-claim,  or  set-off  should  be  brought  *^^pj,^rg^ 
in  (d).  In  many  cases  the  registrar  and  merchants  proceed 
mainly  upon  the  silent  testimony  of  such  documents,  although 
in  all  cases  where  either  party  insists  upon  it,  distinct  evidence 
must  be  adduced  to  prove  all  matters  of  fact  left  to  their 
deteimination  (^). 

The  claim  may  be  proved  by  affidavits,  as  we  have  already  Oral  ex- 
noticed,  or  it  may  be  proved  by  the  oral  examination  of  wit-  ^^I^f^V**'' 
nesses  before  the  registrar  (y).     The  same  fees  are  payable  nesseB. 
on  the  examination  of  a  witness  before  the  registrar,  as  on 
the  examination  of  a  witness  in  Court  (j^). 


(6)  Tht  Kepler,   Lush.    201  ;    The 
Mtlhna,  8  W.  Rob.  16. 

(e)  Ad.  Rules,  113. 

{d)  In  caMBof  bottomry  the  surveys, 
and  in  cases  of  damage  the  surreys  and 
protest,  are  usually  produced  at  the 
reference,  and  in  casts  of  damage  to 
cargo  the  bills  of  lading  and  the  sbip- 
pbg  documents.  Where  any  question 
is  raised  as  to  the  loss  of  freight,  of 
course  the  charter  party  and  the  Bhip*s 
manifest  should  be  produced,  and  gene- 
rally speaking  all  documents,  books 
and  accounts  which  relate  in  any  way 
to  the  matter  of  inquiry  should  be 
before  the  registrar  and  merchants. 

(c)  Strict  proof  of  the  items  of  expen- 
diture, in  the  sense  in  w£ich  thai  term 
is  understood  at  common  law,  is  seldom 
inaisted  upon.  If  the  items  in  the 
claim  are  of  an  ordinary  character,  and 
the  accounts  appear  to  be  regular,  they 


will  generally,  unless  they  are  distinctly 
impugned,  be  passed  without  any  other 
CTidence  than  a  formal  affidavit^  depo- 
sing to  their  general  correctness.  It  is 
frequently  desirable  that  some  person 
should  attend  the  reference  who  has  a 
practical  knowledge  of  the  matters  in- 
cluded in  the  various  items  of  account ; 
for  instance,  the  master  or  mate,  the 
owner's  clerk,  or  other  person  engaged 
about  the  affairs  of  the  ship.  The  re- 
gistrar, where  no  objection  is  made 
by  the  parties,  freqoeutly  allows  such 
persons  to  make  statements  and  give 
explanations  without  requiring  them  to 
state  their  evidence  formally  on  oath. 
See  The  Sir  George  SeymouVf  1  Spk.  70, 
and  see  Frit.  Ad.  Digest,  vol.  2,  p. 
606  n. 

(/)  Ad.  Rules,  112. 

iff)  See  Bupra,  p.  272. 
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Notefof 
eritlenoe. 


In  ordinary  cases  where  witnesses  are  examined  before  the 

registrar,  the  registrar  himself  takes  notes  of  the  evidence, 

and  he  will  furnish  an  office  copy  of  his  notes  to  the  parties 

should  they  require   it.     But  on  the  application  of  either 

proctor,   and  at  the   expense   in  the  first   instance  of  the 

party  on  whose  behalf  the  application  is  made,  the  r^iistrar 

may  direct  the  evidence  to   be  taken  down  by  the  official 

short-hand  writer.   A  certified  copy  of  the  short-hand  writer's 

notes  will  be  admitted  to  prove   the  oral  evidence  of  the 

witnesses  on  an  objection  to  the  report  (A). 

K«port.  When  the  parties  have  been  heard,  the  registrar  draws  up 

his  report  with  a  schedule  annexed  showing  the  items  allowed 

and  disallowed.     It  is  not  necessary  for  the  registrar  to  state 

his  reasons,  and  if  he  allows  an  item  to  stand,  and  makes 

no  remarks  in  his  report  upon  it,  the  Court  will  draw  the 

inference    that    he   considers   it   a   proper    and    reasonable 

charge  (i).     But   in   important   cases   the   registrar  usually 

gives  in  writing  his  reasons  for  allowing  or  disallowing  the 

several  items  of  the  claim. 

The  registrar  may,  if  he  think  fit,  report  whether  any  and 
what  part  of  the  costs  of  the  reference  shall  be  allowed,  and 
to  whom  (i).     The  general  rule  as  to  costs  in  cases  of  damage 
is  as  follows :  a  claimant  is  entitled  to  his  costs  of  the  reference 
when  not  more  than  one-fourth  has  been  struck  off  his  claim; 
when  more  than  one-fourth  and  less  than  one-third  has  been 
sti-uck  off,  each  party  is  left  to  pay  his  own  costs  of  the  refer- 
ence, and  when  one-third  has  been  struck  off  the  claim,  the 
claimant  must  pay  the  costs  of  the  adverse  party  (l).     Of 
course,  when  expenses  have  been  occasioned  by  an  adjourn- 
ment at  the  request  of  one  of  the  parties,  or  when  other 
special  circumstances    render   a   departure    from   the   rule 
necessary,  the  registrar  wiU  act  accordingly.     If  before  the 
reference  a  formal  tender  has  been  made  to  the  claimant  of  a 
«um  of  money  in  respect  of  his  claim,  and  he   does   not 

■ 

W  Ad.  Rules,  112.  ,               ,      . 

(»)  TAc  Ocean,  10  Jur  fiO«  nnleas  an  order  ib  made  to  the  ooairaiT, 

(*)  Ad.  Rules.    lU      A\il      u    .  coeta  in  the  cause.     The  Petrify  %  h. 

^^^  that  the  costs  of 'a  ,^'^'*^"«^   *'  T.  N.  8.  107.                              ^ 

e  costs  of  a  reference  are,  (/)  r/.e     En>pre,s     Euj.:ur,     Lo^h. 


CoBfB  of 

reference. 
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recover  more  than  the  amount  tendered,  he  will  generally  be 
ordered  to  pay  the  costs  of  the  reference  (m). 

When  the  report  is  ready,  notice  is  sent  from  the  registry  Taking  up 
to  the  respective  solicitors.  The  solicitor  for  the  claimant  ^^^ 
should,  within  six  days  from  the  time  when  he  has  received 
such  notice,  take  the  report  up,  and  file  it  in  the  registry  (w). 
If  the  solicitor  for  the  claimant  neglects  to  take  up  or  file 
the  report  within  the  specified  time,  the  adverse  solicitor 
may  take  up  and  file  the  report,  or  may  apply  to  the  Court 
to  have  the  claim  dismissed  with  costs  (o).  The  solicitor  who 
takes  up  the  report  should  previously  serve  a  written  notice 
of  his  intention  to  do  so  on  the  adverse  solicitor.  The  party 
taking  up  the  report  must  pay  into  the  registry,  in  Admiralty 
Court  stamps,  the  fees  payable  in  respect  of  the  reference 
and  the  report  (p).  The  report  is  filed  with  a  duplicate  of 
the  notice  above  mentioned,  with  a  certificate  of  service 
indorsed,  and  the  usual  minute.  The  notice  and  the  minute 
should  each  have  an  Admiralty  Court  stamp  of  5^.  affixed. 

A  solicitor  intending  to  object  to  the  registrar's  report  Objectioa 
must,  within  six  days  from  the  filing  of  the  report,  file  in  the  ^  ^P®*"^- 
re<^stry  a  notice  of  objection  {q).     A  copy  of  this  should  be 
served  on  the  adverse  solicitor,  and  a  certificate  to  that  effect. 


138.  Bat  this  rule  is  not  enforceil  in 
bottomry  caiueB,  see  The  Kepler^  Lush. 
202  ;  and  the  costs  of  a  reference  in  a 
wagej  caase  do  not  depend  upon  any 
fixed  rule.     See  tupra,  Wages,  p.  \7d 

</m)  The  Coquet,  Reg.  &  M.  26  March, 
1861. 

(n)  Ad.  Rules,  115. 

{o)  Ad.  Rules,  116. 

( p)  The  reference  fees  are  reguhited 
according  to  the  following  scale  :~ 

£   t. 
On  a  reference  to  the  re-^is- 

trar 
If  the  attendance  of  one  or 

two  merchants  is  required, 

to  each  merchant 
In   eases  of  great  intricacy 

.I'ul  large  amount,  to  the 


d. 


5 


5 


5    0 


registrar  and  to  each  mer- 
chant £10  10 
Wheu  the  accounts  to  be  in*  ^     From 

vestignted  do  not  amount  I 

to  £3U0,  to  the  registrar 

and  to  each  merchant 
When  the  accounts  to  be  in* 

TLStigated  do  uut  amount 

to  £  ICO,  to  the  registrar 

and  to  each  merchant 

The  fee  payable  in  respect  of  the  re- 
port, in  cases  in  which  the  claim  exceeds 
£100,  is  £1  ;  in  other  cases,  10«. 

iq)  If  no  objection  to  the  report  is 
made  within  the  specified  time,  an  cb- 
jection  will  not  afterwards  be  enter- 
tained, except  under  very  special  cir* 
cumstances.  The  CatJicrine^  5  No.  Ca. 
402.     The  Gauntlet^  13  Jur.  414. 
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signed  by  the  solicitor  filing  the  notice,  or  his  clerk  for  him, 

should  be  endoraed  on  the  notice.     The  notice  is  filed  with 

the  usual  minute.     To  each  document  a  five-shilling  stamp 

should  be  affixed. 

Mode  of  Where  both  parties  consent,  it  seems  that  objections  to  a 

proceeding  j-epQ^  may  be  heard  on  motion  (r).     In  such  a  case  the 

tion  to        written  consent  of  the  solicitors  should  be  filed  in  the  registry, 

"^  and  notice  of  motion  given  in  the  usual  manner.     But  unless 

the  parties  consent  to  proceed  by  motion,  the  matter  must  be 

brought  before  the  Court,  on  petition  and  answer,  in  the 

following  manner.     Within  a  period  of  twelve  days  from  the 

filing  of  the  notice,  the  solicitor  objecting  to  tlie  report  must 

Petition  in  file  his  2>^^i/io7i  in  objection  («).     A  petition  in  objection  is 

rcTOrt.*''*  *°  entitled  in  the  same  way,  and  commences  in  the  same  form, 

as  a  petition  in  a  cause.     It  should  mention  the  items  in  the 

schedule  of  the  report  which  are  objected  to,  and  should  state 

shortly  the  grounds  on  which   the  objections  are  founded. 

It  should  be  signed  by  counsel  and  proctor,  and  filed  in  the 

same  manner  as  a  petition  in  a  cause.     The  same  fees  arc 

payable  as  on  filing  a  petition  in  a  cause. 

Answer  to       W^ithin  twelve  days  from  the  time  of  the  filing  of  the 

objccSon"  petition,  the  adverse  solicitor  must   file  his  answer.     The 

answer  generally  simply  takes  issue  upon   the  allegations 

in  the  petition,  although  it  may  allege  matter  in  reply.    The 

answer  should  be  filed  in  the  same  way  as  an  answer  in  a 

cause,  and  the  same  fees  are  payable.     Without  following 

out   the    course  of   procedure  further  in  detail,  it  will  be 

sufficient  here  to  refer  to  the  chapter  on  pleadings  (i),  and  to 

state  generally  that  the  rules  respecting  pleadings  in  a  cause, 

and  the  printing  thereof,  so  far  as  they  are  applicable,  are  to  Ijo 

taken  to  apply  to  the  pleadings,  and  printing,  in  an  objection 

Printing     to  a  report  of  the  registrar.     Within  ten  days  from  the  con- 

the  plead-   ^.j^gj^j^  being  filed,  the  proctor  of  the  party  filing  the  petition 

in  objection  must  leave  in  the  registry  printed  copies  of  the 

pleadings,  and  of  the  registrar's  report     In  some  cases  the 

(r)  The  Edmond,  Luah.  211;   The         {$)  Ad.  Boles,  117. 
Zodiar,  }  l^nf,^,  32'^  (0  Sre  mpra,  p-  216. 
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party  objecting  to  the  report  has  been  allowed  to  adduce 
additional  evidence  on  the  appeal  {v).  But  although  the  Additional 
Court  may,  in  the  exercise  of  its  equitable  jurisdiction,  allow  ®^^^*'*®^' 
a  party  to  supply  by  fresh  evidence  the  deficiency  of  proof, 
it  is  not  inclined  to  favour  such  a  practice,  and  it  will  not 
allow  a  party  to  set  up  an  entirely  new  case  on  appeal  (x), 
nor  will  it  entertain  an  objection  to  an  item  which  was  not 
questioned  at  the  reference  (y).  Where  fresh  affidavits  are 
filed,  it  seems  that  if  filed  by  the  party  objecting  to  the 
report  they  should  be  filed  with  the  answer,  but  as  the  filing 
of  additional  evidence  .is  to  some  extent  an  exceptional 
proceeding,  it  seems  there  is  no  settled  practice  with  respect 
to  the  precise  time  and  mode  in  which  it  should  be  done  (z). 
Where  additional  affidavits  are  filed,  the  party  filing  the 
petition  in  objection  should  leave  in  the  registry  printed 
copies  of  the  same,  with  the  printed  copies  of  the  pleadings  (a). 
Even  where  no  additional  evidence  is  filed,  it  seems  that  it 
is  necessary  to  print  the  evidence  taken  at  the  reference. 

A  notice  to  have  the  petition  in  objection  to  the  report 
placed  on  the  list  for  hearing  must  be  filed  in  the  usual 
^^y  {^)>  a^d  when  the  petition  comes  on  for  hearing,  counsel 
are  heard  as  on  the  hearing  of  a  cause  on  written  proofs.    The  Hearing 
counsel  for  the  party  objecting  to  the  report  is  first  heard,  then  fn^bjw-'* 
the  coimsel  on  the  other  side,  and  then  the  counsel  for  the  party  *^°^- 
objecting  is  heard  in  reply.    It  is  a  general  rule  that  those  who 
take  objections  to  a  report  of  the  registrar  and  merchants  are 
bound  to  prove  their  objections  by  clear   and   satisfactory 
evidence,  for  the  Court  will  never  oveiTule  a  I'eport  without 
being  perfectly  satisfied  that  upon  the  evidence  the  report 


(tt)  The  Jronmattei',  Swab.  442 ;  The 
Alfred,  3  W.  Rob.  232 ;  The  Sir  George 
Seymour,  1  Spk.  68;  The  Juiindwr,  1 
Fpk.  73. 

{x)  The  OUnmanna,  Br.  &.  L.  122. 

(y)  The  Princese  II dena,  Lash.  190  ; 
•ee  The  Flying  Fieh,  Br.  &  L.  438. 

(s)  In  some  recent  cases  tiie  Ouurt 
allowed  a  party  objecting  to  the  regis- 
trar*8  report  to  examine,  at  the  peril  of 
coits,  witnesses  orally  in  open  coait  in 


order  to  snpply  evidence  which  he  had 
neglected  to  produce  before  the  registrar. 
The  JuUndur,  1  Spk.  73  ;  The  Flying 
Fuh,  Br.  &  L.  438. 

(a)  The  Rules  r:siectiDg  the  proofs 
in  a  cause,  and  the  printing  thereof, 
80  far  as  they  are  appliciUe,  apply  to 
the  proofs  in  an  objection  to  a  repoit 
of  the  registrar.     See  Ad.  Rules,  118. 

(6)  See  eupra,  p.  270. 
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ought  not  to  be  maintained  (c).  This  rule  is  specially  appli- 
cable where  the  questions  decided  by  the  report  are  entirely 
of  a  mercantile  nature,  because  the  Court  places  the  greatest 
confidence  in  the  experience  of  its  officers,  who  have  a  prac- 
tical acquaintance  with  such  matters,  which  the  Court  itself 
does  not  possess  (d).  At  the  same  time  it  is  the  duty  of  the 
Court  to  form  its  own  opinion  upon  the  substantial  merits  of 
the  objections,  and  if  it  wholly  disagrees  with  the  judgment 
of  the  registrar  and  merchants,  it  will  not  hesitate  to  act 
upon  its  own  view  of  the  evidence  (e).  In  determining  the 
questions  raised  by  the  objections,  the  Court  will,  when  neces- 
sary, refer  to  the  registrar  and  merchants  for  information  as 
to  what  took  place  before  them,  and  as  to  the  principles  on 
which  they  proceeded  (/),  and  when  the  natm-e  of  the  case 
renders  it  desirable,  the  Court  will  avail  itself  of  the  assist- 
ance of  assessors  at  the  hearing  of  the  objections  (g).  The 
Court,  on  the  hearing  of  the  objections,  may  either  confirm 
the  report,  or  sustain  the  objections,  or  some  of  them.  In 
the  latter  case  the  Court  may  direct  a  second  reference  (A), 
or  send  the  report  back  to  the  registrar  and  merchants  for 
re-consideration,  with  specific  directions  as  to  particuLor 
items  (i),  or  it  may,  on  its  own  authority,  make  such  altera- 
tions as  it  may  think  fit.     This  latter  course  will  be  adopted 


(c)  The  Sir  George  Se^iour,  1  Spk. 
67 ;  The  Edmonds  Lnab.  63  ;  The 
IronmatUr,  Swa.  4i3 ;  The  Clyde, 
Swa.  28. 

{d)  The  Prineeu  Hdena,  80,  L.  J. 
Ad.  137  ;  The  Qlenmanna,  Lush.  123; 
The  Pactolue,  Swa.  173.  "I  appre- 
hend that,  upon  principle  as  well  as  for 
other  reasons,  it  is  the  duty  of  the 
Court  to  be  very  cautious  before  it 
OTerthrows  any  report .  .  .  unless  there 
be  an  oyerpowering  case  which  shall 
satisfy  the  mind  of  the  Court  that  jus- 
tice has  not  been  done.  In  other  words 
the  presumption  is  strongly  in  favour  of 
the  report."  Per  Dr.  Lushiogton,  1 
Spk.  70. 

(«)  The  Alfred,  7  No.  Ca.  854  ;  The 


Clyde,  Swa.  25i ;  The  InJlexihUy  Swa. 
200.  Where,  howerer,  objeetnos  are 
taken  only  to  minor  items,  the  Oo«i 
does  not  consider  itself  bound  to  enter 
into  the  minutis  of  the  objections.  The 
Hebe,  2  W.  Rob.  582  ;  The  Checm,  10 
Jur.  506. 

(/)  The  mU,  5  No.  Ca.  180. 

{g)  The  Penther,  Swa.  21S.  This 
was  a  ease  of  collision.  After  the  col- 
lision, the  plaintiff's  ship  drove  on 
shore,  and  one  of  the  questions  raised 
on  objections  to  the  report  was  whetlier 
the  damsge  arising  from  the  driving  on 
shore  was  occasioned  by  the  coUisian. 

(A)  The  Matchlete,  10  Jur.  1017. 

(f)  The  Sir  George  Seymour,  1  Spk. 
67. 
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when   only  a  few  objections  are  sustained,  which  relate  to 
items  the  amount  of  which  is  easily  ascertained  (i). 

Where  the  objection  is  substantially  sustained,  the  Court  Costa  occa- 
will  generally  allow  costs  to  the  party  objecting  (I).     In  a  tLTpro-^ 
case  where  all  the  objections  but  one  were  over-ruled,  the  cfeJingsin 
Court  made  no  order  as  to  costs  (m).     Even  in  cases  where 
the  report  is  confirmed,  if  the  questions  raised  by  the  objec- 
tions are  questions  of  difficulty,  on  which  the  party  objecting 
is  fairly  entitled  to  take  the  opinion  of  the  Court,  each  party 
will  be  left  to  pay  his  own  costs  (n). 

m 

(k)  The  Mebe,  3  W.  Rob.  637.  (m)  The  Hebe,  2  W.  Rob.  530. 

(Q  The  Black  Prince^  Liuh.  577.  (n)  The  Clyde,  Swab.  23. 


CHAPTER  IX. 


COSTS. 

Section  1. — Costs  in  general. 
We  have  seen  that  the  right  to  costs  in  some  cases  depends 
upon  the  provisions  of  recent  statutes.     In  actions  for  neces- 
The  proTi-  garies  (a)  instituted  under  the  provisions  of  the  5th  sec  of 
reoeni  ata-  the  Admiralty  Court  Act,  1861,  and  in  actions  for  damage  to 
i^iCdto**   cargo  Q)),  if  the  plaintiff  does  not  recover  201.  he  is  not  entitled 
oofta.         to  any  costs  unless  the  judge  certify  that  the  cause  is  a  fit 
one  to  be  tried  in  the  Court  of  Admiralty  (c).     In  actions  for 
wages,  or  for  master's  wages  and  disbursements  (d),  unless 
the  plaintiff  recovers  501,  he  cannot  recover  costs  unless  the 
judge  certify  that  the  cause  is  a  fit  one  to  be  tried  in  the 
Court  of  Admiralty  (e).      If  the  claimants  in   a  cause  of 
salvage  (/)  do  not  recover  a  greater  sum  than   2002.  they 
cannot  recover  any  costs,  unless  the  Court  certifies  that  the 
case  is  a  fit  one  to  be  tried  before  it  (g).     In  cases  where  a 
certificate  is  required  under  the   preceling  provisions,  the 
Court  will  not  grant  such  certificate,  unless  there  are  circum* 
stances  of  peculiarity  or  difiiculty  (h).      The  judicial  com- 
mittee of  the  privy  council,  where  it  is  necessary,  will  give 
the  required  certificate,  if  it  thinks  fit  (i).  • 


(a)  See«tipra,  p.  161. 

(6)  See  tupra,  p.  90. 

(c)  Ad.  Court  Act,  1861,  ss.  5  &  6. 

((2)  See  supra,  p.  178. 

(e)  Ad.  Court  Act,  1861,  a.  10. 

(/)  Seefupro,  p.  114. 

(g)  The  Merchant  Shipping  Act^  1 854, 
a.  460.  The  summary  jurisdiction  con- 
ferred upon  jnsticea  by  the  aection  re- 
ferred to,  ia  extended  by  25  &  26  Vict 


c  63,  &  49  ;  and  see  I%«  WiUiam  amd 
John,  2  W.  Bob.  231. 

(A)  Th9  Camte  Aemlrood,  Lnak. 
454;  The  John,  Lnsh.  IS;  Tke  AlfAm^ 
Lush.  89 ;  The  Peniv,  Sva.  16 ;  7^ 
GMen  Light,  Loah.  875 ;  Tkt  Attif^ 
Sura.  288;  The  Itda,  Svm.  40;  ne 
WiUiam  and  John,  Br.  At  L.  49 ;  Tks 
King  WiUiam,  2  W.  Rob.  231. 

(i)  The  Minnehaha,  Ladb.  885. 
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In  cases  where  these  statutes  do  not  apply,  the  question  Generally 
of  costs  is  entirely  in   the  discretion  of  the  Court.     And  i^\h*Ss- 

althou£:h   in  the  exercise  of  its  discretion   the  Court  will  cretion  of 
VI  -i  .1  r  1  1  ,    ihe  Court, 

generally  award  costs  to  the  successful  party,  the  costs  do 

not  as  a  matter  of  course  follow  the  result.  The  Court 
looks  not  at  the  result  alone,  but  considers  all  the  cir- 
cumstances which  aflFect  the  equity  of  the  case  (k).  It 
will  not  give  costs  to  a  successful  suitor  where  the  law  is 
exceedingly  difficult,  or  the  question  is  one  primes  impres- 
sionis  (I).  Nor  will  it,  as  a  general  rule,  give  costs  to  a 
successful  suitor  who  has  been  guilty  of  misconduct  of  any 
kind  (m). 

Where  each  party  has  been  sometimes  right  and  sometimes  Costeooca- 
wrong  on  different  questions  raised  at  different  stages  of  the  particulij- 
suit,  the  Court  will  apportion  the  costs  accordingly  {n).    The  proceedings 
Court  will  in  all  cases  disallow  costs  occasioned  by  the  intro- 
duction   of  redundant  or  impertinent   matter,   or  by  the 
adoption  of  irregular   or   unnecessary  proceedings,   and   in 
some  cases   will  order  the  party  who  has  been  guilty   of 
irregularity  to  pay  to  the  adverse  party  the  costs  occasioned 
by  the  irregularity  (o).    Where  property  has  been  improperly 


(k)  The  North  Star,  Lush.  51 ;  The 
William,  Lnsb.  200;  The  Calypso, 
Swa.  29  ;  Th^  Albatrost,  1  Spk.  175 

(D.). 

(l)  The  Golubchick,  1  W.  Rob.  154 ; 
The  Diana,  32  L.  J.  Ad.  57,  Lush. 
639  ;  The  Fortitude,  2  W.  Hob.  225  ; 
The  Loid  Auckland,  2  W.  Bob.  301  ; 
The  Johannes,  Lusb.  182.  In  a  case 
vbere  a  difficult  question  of  jurisdic- 
tion was  raised,  and  it  was  held  that 
tbe  process  of  the  Court  bad  been  im- 
properly invoked,  although  tbe  Court 
refused  to  make  any  order  as  to  costs 
generally,  it  ordered  the  plaintiff  to  pay 
the  marsbars  fees  for  tbe  arrest.  T/te 
Ironsides,  Lush.  467;  see  The  North 
American,  Swa.  467. 

(w)  The  Caialina,  2  Spk.  23  ;  The 
Glasgow  Packet,  2  W.  Rob.  306 ;  The 


St.  Latorence,  7  No.  Ca.  556  ;  and  see 
The  Trident,  1  Spk.  224,  note ;  and  see 
supra,  pp.  74  and  149. 

(»)  T/u  Repulse,  3  No.  Ca.  866. 
The  Court  will  frequently  direct  tbe 
costs  of  a  particular  issue  to  be  paid  by 
the  party  fi&iling  on  that  issue,  what- 
ever may  be  the  general  result  of  the 
cause.   The  Laurel,  Br.  &  L.  191. 

(o)  Where  proceedings  out  of  the  or- 
dinary course  are  directed  at  the  request 
of  one  of  tbe  parties,  such  party  will  be 
held  liable  to  the  costs  occasioned  by 
these  proceedings  without  reference  to 
the  result  of  the  suit  The  Speed,  2 
No.  Ca.  230.  *Mf  a  party  chooses  to 
lead  up  an  irregular  dance  he  cannot 
expect  to  be  paid  for  the  steps  he  chooses 
to  take  in  it."  i'er  Lord  Stowell.  The 
Apollo,  1  Uagg.  319  ;  see  The  Wash- 
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Cues  where 
defendani 
it  relieved 
fromooBti. 


The  Qaeen 
in  her 
office  of 
Admiralty. 


Costa  of 
isaae  at 
Nisi  Prios, 
fto. 


arrested  or  improperly  detained,  the  Court  will  order  the 
plaintiff    to    pay    costs    and    in    flagrant    cases    damages 

also(_p). 

There  are  some  exceptional  instances  where  the  Court 
always  relieves  the  defendant  from  costs.  For  instance, 
where  cargo  is  arrested  for  the  freight  only,  it  may  be 
released  upon  bringing  into  court  the  amount  of  freight 
merely ;  the  owner  of  the  cargo  'is  entitled  to  deduct  the 
costs  of  paying  the  freight  into  court  (g). 

In  actions  where  the  Queen  in  her  office  of  Admiralty  is  a 
party,  the  Court  has  no  power  to  condemn  the  crown  in 
costs,  but  if  a  subject  is  a  co-suitor  with  the  Queen,  he  may 
be  condemned  in  the  whole  costs  of  the  suit  (?•). 

Where  the  Court  directs  an  issue  to  be  tried  at  Jfisi 
Prius,  the  costs  of  the  issue  are  in  the  discretion  of  the 
judge  of  the  Admiralty  Court.  Such  costs  are  taxed,  and 
then  payment  is  enforced  in  the  same  manner  as  costs  in 


ingtoHt  6  Jur.  1067 ;  The  NkoUnOf 
2  W.  Rob.  175.  As  to  the  costs  occa- 
sioned by  an  adjoumment,  see  Tht 
Kepler,  Lnsh.  201.  In  many  cases  the 
rules  of  Court  expressly  provide  that  a 
snitor  neglecting  to  proceed  according  to 
the  established  practice  of  the  Court 
shall  be  condemned  in  the  costs  occa- 
sioned by  his  misconduct.  Thus  a  party 
who  neglects  to  enter  an  appearance 
until  after  the  expiration  of  the  regular 
time  is  liable  to  pay  all  costs  that  may 
have  been  occasioned  by  his  default. 
Ad.  Rules,  88.  A  plaintiff  who  neglects 
to  have  printed  copies  of  the  pleadings 
-when  required  left  in  the  registry  within 
the  prescribed  time,  is  liable  to  have  the 
cause  dismissed  with  costs.  Ad.  Rules, 
98.  If  the  solicitor,  by  whom  a  sum- 
mons has  been  taken  out,  does  not  ap- 
pear in  support  of  it,  the  judge  may 
dismiss  the  summons  with  costs.  Ad. 
Rules,  147. 

(p)  A  person  arresting  property,  not- 
withstanding the  entry  of  a  caveat  in 


the  careat  warrant-book,  is  liaUe  to  be 
condemned  in  costs  attending  the  arrest, 
unless  he  shows,  to  the  satisfseiion  of 
the  judge,  sufficient  reason  for  the  arreiL 
Ad.  Rulei^  61.  So  a  person,  delaying 
the  release  of  any  property  bj  the  entiy 
of  a  caveat,  incurs  a  similar  liabiiity. 
Ad.  Rules,  54;  and  see  The  Kate,  10 
Jar.  N.  S.  44,  Br.  k  L.  219;  Us 
Victor,  Lush.  72 ;  The  Corner,  Br.  k 
L.  161.  In  one  case  where  an  arret 
was  made  without  notice  of  claim,  and 
for  a  sum  disproportionate  to  the  valne 
of  the  vessel,  the  Court  held  the  de- 
fendants entitled  to  costs  and  damages. 
The  Eleanwre,  Br.  &'L.  165. 

{q)  Ad.  Rules,  49.  The  Lea,  Lnsh. 
444.  As  to  the  liability  of  the  owbcis 
of  cargo  arrested  in  a  bottomry  suit,  for 
costs,  see  Nostra  Seriora  del  Carmime, 
1  -Spk.  305. 

(r)  The  Leda,  Br.  k  L.  Bat  eccts 
may  be  given  against  the  commander  of 
a  Queen*s  ship.  Hie  Swalhw,  Swa. 
82. 
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other  proceedings  in  the  Admiralty  Court  (a).  The  costs 
of  proceedings  to  obtain  the  adjudication  of  the  Court  in 
respect  of  claims  to  goods  taken  in  execution  aie  in  the 
discretion  of  the  judge  (t). 

The  forms  of  bills  of  costs  given  in  the  Appendix  show  What  costa 
what  costs  are  usually  allowed  on  taxation.  The  fee  of  one  *J^^g^ 
counsel  only  is  allowed  for  settling  any  pleading  (u).  Whether 
counsel's  fee  for  advising  as  to  the  admissibility  of  a  pleading 
will  be  allowed,  depends  upon  the  circumstances  of  the  case  {y). 
The  fee  of  one  counsel  may  be  allowed  by  the  registrar  on 
taxation  for  attending  the  examination  of  witnesses  before  an 
examiner  or  commissioner  (z).  The  expenses  attending  the 
employment  of  counsel  at  a  reference  are  allowed  on  taxation 
only  where  the  registrar  is  of  opinion  that  the  attendance  of 
counsel  was  necessary  (a).  Where  the  attendance  of  a  person 
Ls  required  as  a  witness  at  the  hearing,  and  his  detention  is 
necessary  to  secure  his  attendance,  the  expenses  of  such 
detention  wUl  be  allowed  on  taxation  (6).  In  a  case  where  a 
decree  in  a  mortgage  suit  was  made  by  consent  on  the  terms 
that  the  plaintiffs  should  receive  their  "  costs,  charges,  and 
expenses  properly  incurred,"  it  was  held  that  the  plaintiffs 
were  entitled  only  to  costs  as  between  party  and 
party  (c). 

Any  party  in  a  cause  in  the  High  Court  of  Admiralty  may  Costs  of 
call  on  any  other  party  in  the  cause  by  notice  in  writing  to  5^^  "fn^ 
admit  any  document,  saving  all  just  exceptions  ;  and  in  case 
of  refusal  or  neglect  to  admit,  it  is  provided  that  the  costs  of 
proving  the  document  shall  be  paid  by  the  party  so  neglect- 
ing or  refusing,  whatever  the  result  of  the  cause  may  be, 

{$)  3  &  4  Vict.  &  65,  ss.  12,  13.  and  if  jadgment  is  giren  io  his  favour 

(0  Ad.  Court  Act,  1861,  s.  16.  with  costs,  he  is  in  general  entitled, 

(«)  Ad.  Bnles,  78.  "vith  respect  to  seamen  who  are  reason- 

(y)  The  Hotten,  81  L  J.  Ad.  182.  .  ably  detabed  by  him  as  necessary  wit- 

(i)  Ad.  Bnles,  91.  nesses,  to  the  expenses  of  maintaining 

(a)  Bale  118.  them  to  the  time  of  the  hearing.     The 

(6)  The  Bahia,  L.  B.  1  Ad.  17.    A  Karla,  Br.  k  L.  867. 

pviy  in  a  cause  is  not  bound  to  examine  (c)  The  Kestrely  L.  B.  1  Ad.  70. 

^7  of  his  witnesseB  before  the  hearing, 

u  2 
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Soliciioi's 
lien  for 
costa. 


unless  at  the  trial  the  judge  shall  certify  that  the  refusal  to 
admit  was  reasonahle  {d). 

A  solicitor  of  the  Court  has  the  same  lien  for  his  costs  on 
sums  of  money  decreed  to  he  paid  as  an  attorney  at  common 
law.  In  a  case  where  a  decree  for  payment  of  wages  was 
made  against  shipowners,  and  the  defendants  after  notice 
from  the  solicitor  of  the  plaintiffs  that  he  claimed  a  lien  on 
the  judgment  for  his  costs,  paid  the  wages  into  the  hands  of 
the  plaintiffs,  the  Court,  on  application  on  behalf  of  the 
plaintifis'  solicitor,  ordered  the  owners  to  bring  into  court  the 
amount  pronounced  for,  and  directed  the  bill  of  the  plainti&' 
solicitor  to  be  taxed  as  between  solicitor  and  client,  and  to  be 
satisfied  out  of  such  amount  (e).  In  a  case  where  a  master 
having  estabUshed  his  claim  in  a  suit  for  wages,  the  sum 
found  to  he  due  to  him  was  decreed  to  be  paid  out  of  the 
proceeds  in  court  in  the  usual  way  ;  a  creditor  of  the  master 
having  obtained  judgment  against  him  at  common  law, 
obtained  a  garnishee  order  attaching  the  sum  of  money  so 
ordered  to  be  paid.  The  solicitors  for  the  master  had  notice  of 
the  proceedings  under  the  garnishee  order,  but  did  not  attend 
before  the  judge  at  common  law  to  show  cause  against  it, 
and  the  order  was  made  absolute.  After  the  garnishee  order 
was  made  absolute,  the  holder  of  the  garnishee  order  moved 
the  Admiralty  Court  that  the  sum  attached  should  be  paid 
out  to  him.  But  the  solicitors  for  the  master,  whose  costs 
were  unpaid,  appeared  and  insisted  upon  their  lien  on  the 
fund.  The  Court  directed  their  lien  to  be  satisfied  before 
payment  of  the  money  to  the  holder  of  the  garnishee  order  (f). 


(a)  Ad.  Coui-t  Act,  1861,  a.  19.  See 
the  Common  Law  Proeednre  Act,  1862, 
8.  117.  The  clauae  in  the  G.  L.  P. 
Act  commencing,  ''and  no  ooets  of 
proving  any  document  shall  be  allowed 
unless  such  notice  be  given,"  is  not  oon- 
taiaed  in  the  Ad.  Court  Act.  See 
Chitty^R  Archbold,  l'2th  ed.  toI.  1,  p. 
319  ;  Day^s  Common  Law  Procedure 
Acts,  8rd  ed.  p.  101. 

(e)  The  Aramintaf  Swab.  81. 


(/)  The  Jtff.  Dam,  L.  R.  2  Ad.  1. 
But  in  the  case  of  The  Olixt,  Sva.  427, 
where  money  had  been  actuallj  paid 
oyer  to  the  holder  of  a  garnishee  order 
before  any  application  was  made  to  tbe 
Court  of  Admiralty  to  protect  the  soli- 
citor s  lien,  it  was  held  that  paymeBt 
under  the  garnishee  order  was  a  valid 
discharge  to  all  parties  and  that  the 
Court  could  not  interfere  to  enforce  the 
lien.    See  Sough  t.  Edwards^  1  H.  ft 
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In  a  case  where  an  appearance  had  been  entered  by  a  Liability 
solicitor  for  a  person  who  was  condemned  in  costs,  and  it  J*^^"®^**^'*®^ 
afterwards  appeared  that  the  solicitor  acted  without  the  know- 
ledge or  sanction  of  the  person  on  whose  behalf  he  assumed 
to  appear,  the  solicitor  was  ordered  to  pay  the  costs  {g). 


COBlB. 


Section  2. — Taxation  of  Goats,  and  Proceedings  to  enforce 

Payment  of  Costs, 

The  solicitor  entitled  to  have  his  costs  taxed  should  serve  Taxation 
a  copy  of  his  bill  of  costs  and  of  the  affidavit  of  increase  °^  ^^**^* 
upon  the  advei*se  solicitor  (A).  He  must  then  file  the  hiU 
of  costs  and  affiidavit  in  the  registry  vnth  a  certificate 
indorsed  on  the  documents,  and  signed  to  the  effect  that 
copies  have  been  duly  served.  A  notice  is  then  sent  from 
the  registry  by  post  to  the  solicitor  on  each  side,  appointing 
a  time  for  the  taxation.  At  the  time  appointed  the  registrar 
proceeds  to  tax  the  bill :  he  may  proceed,  though  only  one 
of  the  solicitors  in  the  cause  be  present  (i).  When  he  has 
taxed  the  bill  the  registrar  certifies  at  the  foot  of  the  bill  the 
amount  at  which  he  has  taxed  it.  The  fees  payable  in  the 
registry  in  Admiralty  Court  stamps,  on  taxing  a  bill  of  costs 
where  more  than  one  party  attends,  are  5^.  per  sheet,  not 
exceeding  ten  folios,  from  each  party  to  the  taxation ;  but  if 
only  one  party  attends  the  taxation,  the  fees  are  10^.  a  sheet 

A  solicitor  intending  to  object  to  the  taxation  must  Objection 
prepare  a  notice  of  objection  in  writing,  and  serve  a  copy  on  taxation, 
the  adverse  solicitor ;  he  must  indorse  on  the  notice  and  sign 
a  certificate  of  the  service  of  the  copy,  and  file  the  notice 
together  with  the  usual  minute  in  the  registry  within  six 
days  from  the  completion  of  the  taxation  (k).  A  fee  of  5s, 
is  payable  in  respect  of  the  minute,  and  a  fee  of  5^.  in 
respect  of  the  notice.    After  filing  such  notice  the  party 

H.  171 ;  VerUp  r,  WyH,  4  Drew.  427;  (h)  Ad.  Bolei,  119. 

£iideU  T.   Coningham,  28  L.  J.  Ex.  (t)  Ad.  Bnletf,  120. 

213  ;  23  &  24  Viet.  o.  127,  8.  28.  (i)  Ad.  Rales,  122. 
{g)  The  WUhdnUna,  1  W.  Rob.  835. 
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objecting  is  entitled  to  be  heard  on  motion  in  the  usual  way 
in  support  of  his  objection,  but  either  party  may  apply 
to  the  judge  to  have  the  objection  heard  by  petition  in 
the  same  manner  as  an  objection  to  a  report  of  the  r^- 
strar  (I). 
Order  for  If  no  objection  is  made  to  the  taxation  within  the  required 
^^^^  time  an  application  may  be  made  to  the  judge  at  chambers 
for  an  order  for  the  payTnefii  of  tiie  costs  (m).  Where  there 
are  proceeds  in  the  registry  liable  to  the  payment  of  costs^ 
the  amount  of  the  costs  will  be  paid  out  to  the  party  entitled 
in  the  usual  way  (71).  When  property  has  been  arrestc^l  of 
suflScient  value  to  answer  the  judgment  and  costs,  and  bail 
has  been  given  accordingly,  the  bail  will  be  ordered  to  pay 
the  costs  (0).  Where  bail  has  been  taken  to  the  full  amount 
of  the  value  of  the  property,  and  the  damages  and  cc^ts 
exceed  the  amount,  the  Court  may  decree  the  defendants 
personally  liable  to  pay  the  plaintiff's  costs  (/?).  Where, 
however,  the  plaintiff  has  limited  his  own  demand  by  not 
exacting  bail  for  the  full  value  of  the  property,  the  Court 
will  not  assist  him  to  recover  costs  unless  by  the  vexatious 
conduct  of  the  defendant,  he  has  been  put  to  unnecessary 
costs  (q). 

Where  an  order  is  made  upon  the  suitors  or  their  sureties 
for  the  payment  of  costs,  a  copy  of  the  order  should  be  served 
personally  on  the  person  against  whom  it  is  made.      If  the 


Monition 
for  pay- 
ment of 
eosts. 


(I)  Ad.  Kales,  123.  SeetuprOj  p.  284. 

(m)  Ad.  Eules,  121.  The  order  for 
the  payment  of  the  costs  is  frequently 
applied  for  at  the  same  time  as  the 
order  for  the  payment  of  the  snm  de- 
creed in  tho  suit,  and  one  order  is  made 
for  the  payment  of  the  amount  decreed 
and  costs.  Bnt  separate  orders  may  be 
obtained. 

(?i)  See  sitpraf  p.  225. 

[o)  If  the  plaintifif  allows  the  bail  [to 
be  dismissed  before  he  asks  for  costs, 
the  Court  -will  not  entertain  the  appli- 
cation. The  Countess  of  Leren  attd 
Melville,  5  L.  T.  N.  S.  290. 


(p)  The  TemiseowUa,  2  Spk.  20S ; 
The  VolatUe,  1  W.  Bob.  385. 

(q)  See  The  Nostra  Semsra  del  Car- 
min€,  1  Spk.  808;  The  Temueottaia,  2 
Spk.  211 ;  The  IfarneU,  1  W.  Bob. 
188.  Where  the  proceeds  are  not  suffi- 
cient to  satisfy  the  demands  of  a]l  the 
snitors  and  the  eosts,  the  Court  on  de- 
termining the  priorities  of  the  vanoiis 
claimants  will,  where  it  decrees  costs, 
order  the  costs  of  each  daimjuit  to  be 
paid  with  the  principal  Bums,  and  in 
the  same  order.  The  William  P.  Saf- 
ford,  Lush.  71. 
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order  is  not  obeyed  it  may  be  enforced  by  monition. 
Although^  as  a  general  rule^  all  the  suitors  condemned  in 
costs  are  severally  liable  for  the  whole  (r),  the  Court  will  in 
some  cases  grant  the  monition  in  the  first  instance  against 
some  of  the  parties  only.  For  instance^  where  owners, 
master  and  crew,  the  plaintiffs  in  a  salvage  suit,  are  con- 
demned in  costs,  the  Court  will  under  some  circumstances 
grant  a  monition  in  the  first  instance  against  the  owners 
only  (a). 


Section  3. — Security  for  Costs  (t). 

Where  the  plaintiff  is  resident  out  of  the  jurisdiction,  the  Security 
Court  will  on  the  application  of  the  defendant  require  him  to  ^J^nftlie 
give  security  for  costs  (u).   But  the  defendant  should  make  the  plaintiflf  is 
application  at  the   earliest  possible   stage   of  the  suit  (x).  jnrisdic- 
When  the  Court  orders  security  to  be  given,  the  proceedings  **^"- 
will  be  stayed  until  the  order  is  complied  with,  and  if  it  is 
not  complied  with  within  a  reasonable  time,  the  Court,  on 
application  being  made  to  it  on  motion,  may  order  the  suit  to 
be  dismissed  (y). 


(r)  The  Leda,  32  L.  J.  Ad.  68. 

(#)  The  Wilhelmina,  2  Ko.  Ca.  218  ; 
and  see  The  Eliza,  cited  Frit.  Ad. 
Digest,  vol.  2,  p.  518. 

(t)  As  to  the  jurisdiction  of  the  Coiirt 
to  compel  Beearitj  in  suits  to  dispossess 
a  master,  see  tupra,  p.  25,  and  in  cases 
of  damage  where  cross  actions  are  insti- 
tuted, see  «upra,  pp.  75,  254. 

(«)  Th£  Johann  Frederick^  1  W. 
Rob.  89 ;  The  Lord  Cochrane,  ib.  312 ; 
The  Sophift,  ib.  326 ;  The  Seringapa- 
<am,  3  W.  Bob.  41  (n).  But  a  plaintiff 
ontof  the  jurisdiction,  eren  if  a  foreigner, 
^11  not  as  a  general  rale  be  required  to 
give  security  for  damages.  The  Mary 
or  Alexandra,  L.  R.  1  Ad.  835. 

(a?)  The  Volant,  1  W.  Rob.  884. 

(y)  In  former  times  it  seems  to  hare 
been  conndered,  though  for  what  reason 


it  is  difficult  to  understand,  that  seamen 
suing  for  wages,  whether  they  were 
resident  within  the  jurisdiction  of 'the 
Court  or  not,  were  liable  to  be  called 
upon  to  give  security  for  costs.  See 
Coote's  Ad.  Practice,  p.  27.  The  rule, 
it  appears,  was  that  the  defendant^  in  a 
cause  of  seamen's  wages,  might  require 
the  plaintiflf  to  enter  into  a  bend  with 
one  surety  for  the  sum  of  30Z.  But 
the  rule  was  seldom  observed,  because 
the  plaintiff  on  making  an  affidavit, 
which  ho  was  generally  able  to  make, 
that  he  was  unable  to  procure  a  surety, 
was  allowed  to  proceed  with  the  suit  on 
entering  into  his  own  bond  for  the  re- 
quired amount.  This  bond  of  the  seaman 
ooly  was  called  the  juratory  caution ;  it 
was,  in  fact,  no  security  stall ;  now-ardays 
it  is  seldom  or  never  asked  for  or  given. 
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The  modem  practice  with  reference  to 
leenritj  for  costs  in  suits  for  wages,  in- 
stituted bj  masters  or  seamen,  is  the 
same  as  in  other  suits.  It  is  submitted 
that  masters  or  seamen  suing  for  wages 
are  entitled  to  the  same  privileges  as 
other  suitors,  and  that  no  security  for 
costs  can  be  required  from  seamen  who 
are  British  subjects  suing  for  wages 
earned  on  board  a  British  ship,  unless 
they  are  permanently  resident  out  of 
the  jurisdiction.  Where  the  seamen 
are  foreigners,  or  are  suing  for  wages 
earned  on  board  a  foreign  ship,  it  seems 
that  it  is  in  the  discretion  of  the  Court 
to  entertain  their  suit^  and  that  it  may 


impose  whatever  terms  it  thinks  fit.  See 
supra,  p.  180.  But  eren  in  these  ctses 
it  is  submitted,  that  with  regard  to  se- 
curity for  costs,  the  Court  will  follov 
the  ordinary  rules  acted  upon  by  the 
common  law  courts.  See  The  Franj  et 
Elize,  Lush.  877.  It  does  not  appear 
from  the  report  of  the  case  whether  the 
plaintiflf  was  or  was  notoutof  the  juris- 
diction, but  the  decision  of  the  Court 
is  expressly  stated  to  be  founded  on  the 
authority  of  a  case  at  common  law,  Ny- 
lander  v.  BameSj  6  H.  &  N.  609, 
which  was  decided  simply  on  the  ground 
that  the  plaintiff  was  out  of  the  juris- 
diction. 


CHAPTER  X. 


MONITION  (a). 

A  MONITION  is  a  formal  order  of  the  Court  commanding  Monition^ 
something  to  be  done  by  the  person  to  whom  the  monition  is 
directed.  When  money  is  decreed  to  be  paid,  a  monition 
may  be  obtained  commanding  its  payment,  and  wherever  in 
the  course  of  the  proceedings  in  a  suit  the  Court  sees  fit  to 
order  anything  to  be  done  by  either  of  the  parties  or  other 
persons  over  whom  the  Court  has  jurisdiction,  a  monition  will 
be  granted  (6). 

To   obtain  a  monition  application  should  be  made  on  Motion  for 
motion  to  the  Court  or  to  the  judge  at  chambera  (c).    In  "°°*'*®'*- 
cases  where  a  monition  is  applied  for  simply  to  carry  out  a 
decree  or  order  of  the  Court,  a  monition  will  be  granted 
on   application  in    due   form   as   of  course  (d).     In  other 


(a)  ThiB  mnrt  not  be  eonfonnded  with 
the  process  by  monition  by  which  actions 
in  personam  were  formerly  instituted. 
Actions  in  peisonam  are  now  instttnted 
by  dtation. 

{h)  As  we  hare  seen  in  actions  in 
personam,  the  amount  decreed  to  be  paid 
will  be  ordered  to  be  paid  by  monition ; 
and  in  actions  in  rem  where  bail  has  been 
giTen,  the  Conrt  will  grant  a  monition 
commanding  the  parties  and  their  sure- 
ties to  pay  the  amount  decreed  to  be 
due.  A  monition  may  be  obtained  com- 
manding a  party  condemned  in  costs  to 
pay  costs.  Where  freight  is  improperly 
withheld,  the  party  withholding  it  may 
be  compelled  by  monition  to  bring  it  in. 


The  Lord  Auckland,  2  W.  Bob.  301 ; 
The  Meggie,  L.  R.  1  Ad.  77 ;  The 
Mellona,  6  No.  Ca.  78.  Where  ship's 
papers  or  other  documents  are  impro- 
perly withheld,  a  monition  will  be 
granted  commanding  the  person  with- 
holding them  to  produce  them.  See 
The  Lueitanoj  1  W.  Bob.  166. 

(c)  See  post,  Monition.  The  appli- 
cation is  frequently  made  by  motion  at 
chambers. 

(d)  Where  it  is  sought  to  obtain  a 
monition  for  the  non-payment  of  costs, 
the  taxed  bill  of  costs,  and  the  certificate 
of  the  registrar  of  the  amount  at  which 
the  bill  is  taxed,  must  be  filed. 
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cases  affidavits  should  be  filed  setting  out  the  facts 
relied  upon  in  support  of  the  application.  The  Court  or 
judge  having  made  an  order  for  a  monition,  the  solicitor  of 
the  party  entitled  to  the  monition  should  file  in  the  registry 
a  prcBcipe  for  a  Tnonition.  The  following  Admiralty  Court 
stamps  should  be  handed  in  to  the  registry  : — ^A  stamp  of  58. 
for  the  praecipe,  a  stamp  of  11.  for  the  monition,  and  a  stamp 
of  2a.  6d  for  the  seal  The  monition  will  then  forthwith  be 
prepared  in  the  registry.  It  is  issued  imder  the  seal  of  the 
Court,  and  commands  the  person  to  whom  it  is  directed  to 
do  what  the  Court  requires  within  a  specified  time  (generally 
six  days)  from  the  date  of  service. 
Serrioe  of  The  monition  may  be  served  by  the  solicitor,  his  clerk,  or 
nition.  agent  (e).  A  monition  cannot  be  served  on  Sunday,  Gk>od 
Friday,  or  Christmas  Day.  A  monition  should  be  served  by 
showing  the  original  to  the  peison  monished,  and  leaving  a 
copy  with  him.  If  the  monition  is  not  obeyed,  it  may  be 
enforced  by  attachment. 

(e)  If  reqnired  to  do  80^  the  marshal  vice.    A  fiye-ahilliDg  stamp  thould  be 

will  aer^e  the  monitioii.     To  procure  affixed  to  the  prseipe,  and  a  stamp  of 

senrice  by  the  marshal  the  original  and  1^.  handed  into  the  office  as  the  fee  Ibr 

a  copy  should  be  left  at  the  marshal's  service, 
office,  together  with  a  prsecipe  for  ser- 


CHAPTER  XL 


ATTACHMENT. 


Attachment  is  a  process  by  which  persons  are  punished  Attach- 
wlio  are  guilty  of  contempt  of  Court.  It  is  the  only  com- 
pulsory process  ever  resorted  to  in  practice  in  the  Admiralty 
Court  (a),  and  it  is  used  to  enforce  compliance  with  the 
decrees  and  orders  of  the  Court  as  well  as  to  uphold  the 
authority  of  the  Court. 

Where  a  person  against  whom  a  monition  has  been  issued  Atiach- 
neglects   after   due  service   of    the  monition   to   obey  the  enforce 

monition,  obedience   may  be   enforced  by  attachment.     In  obedience 

.  .  .       "^  to  a  mo- 

order  to  enforce  obedience  to  a  monition  by  attachment,  the  nition. 

7yionitio7i  with  the  usual  certificate  of  service  indorsed  on  it, 

and  signed  by  the  solicitor  or  his  clerk  for  hin^i,  should  be 

filed  in  the  registry.     An  affidavit  that  the  monition  has 

been  duly  served  (6)  and  has  not  been  obeyed  should  also  be 

filed.     With  the   documents  the   usual  minute   should  be 

filed.     A  stamp  of  os.  should  be  affixed  to  the  minute  and  •  a 


(a)  The  proyisloiui  of  the  15th  sect. 
of  the  Ad.  Court  Act,  1861,  have  never 
yet  been  acted  upon. 

(b)  It  seems  to  be  very  donbtfal 
whether  the  Coart  will  under  any  cir- 
enmstances  grant  an  attachment  against 
a  person  for  contempt  in  not  haying 
obeyed  a  monition  where  the  monition 
has  not  been  personally  seiTed.  See 
the  Jld.  Court  Act,  1861,  s.  20.  The 
Ad.  Rules  (170)  provide  for  substi- 
tuted service  of  a  citation  in  perso- 
nam only.    Ab  to  the  practice  at  com- 


mon law,  see  the  case  of  Birkett  y. 
Holme,  4  Dowl.  556.  Pattesoo,  J., 
there  said:  ''I  know  that  some  time 
since  eases  were  decided  in  which  it  was 
held  that  strictly  personal  service  was 
unnecessary,  where  it  was  clear  that 
the  defendant  was  keeping  out  of  the 
way,  to  avoid  being  served.  They  have, 
however,  been  since  considered,  and  it 
has  been  decided  that  the  service  must 
be  strictly  personal.*'  See  Ghitty's 
Archbold,  12th  ed.,  vol.  2,  p.  1712  (n.). 
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stamp  of  Ss.  to  the  affidavit     An  application  may  then  be 
niade  to  the  Court  on  motion  for  an  attachment. 

When  persons  interfere  with  property  under  the  arrest  of 
the  Court  («),  where  they  refuse  obedience  to  a  release  of 
property  from  arrest  (d),  where  witnesses  wilfully  absent  them- 
selves after  having  been  duly  subpoenaed  {e),  the  Court  maj, 
on  application  being  made  by  any  person  aggrieved  on  motion 
supported  by  affidavits  of  the  facts,  order  an  attachment  to 
issue  against  the  person  offending  (/). 
Theaitoeh-  Where  the  Court  has  ordered  an  attachment  to  be  issued, 
the  solicitor  of  the  party  on  whose  application  the  order  has 
been  made,  should  file  in  the  registry  a  prcecipe  for  an 
attackvient  An  Admiralty  Court  stamp  of  5«.  in  respect  of 
the  praecipe,  a  stamp  of  11.  for  the  attachment,  and  a  stamp 
of  2«.  6c!.  for  sealing  the  attachment,  should  be  handed  in  to 
the  registiy  at  the  same  time.  The  aMachment  will  then 
forthwith  be  prepared  in  the  registry.  The  attachment  is 
issued  under  the  seal  of  the  Court ;  it  is  directed  to  all  and 
singular  justices  of  the  peace,  mayors,  bailiffs,  marshals, 
constables,  and  to  all  officers  and  ministers  of  the  crown,  and 
commands  them  to  arrest  the  person  against  whom  the 
attachment  is  issued,  and  to  keep  him  under  arrest  until 
further  orders  from  the  Court  A  warrant  of  commitment  is 
indorsed  on  the  attachment  and  signed  by  the  judge  (g). 


from  the 
regbiiy. 


(c)  The  Pttrtl,  8  Ha«g.  299  ;  The 
Wettmwrdand,  4  No.  Ga.  78 ;  TAe  Ear- 
nioniej  1  W.  Sob.  179 ;  The  Bure,  H 
Jnr.  1123 ;  The  Matheais,  2  W.  Kob. 
286. 

(d)  The  Towanj  8  Jnr.  222;  The 
Tritania,  4  No.  Ca.  112. 

(e)  The  VidOTt  cited  Prit  Ad.  Digest, 
vol.  2,  p.  698. 

(/)  Whether,  under  the  new  praetioe, 
the  Conrt  will  in  cases  of  this  nature 
grant  an  attach  ment  in  the  first  instance, 
has  been  questioned.  Bnt  as  the  appli- 
cation for  an  attachment  most  be  made 
by  motion,  and  as  of  coarse  due  notice 
of  the  motion  must  be  giren  to  the 


offending  person,  and  he  tberefbre  has 
the  opportunity  of  showing  caoae  in  tbe 
first  instance^  there  seems  to  be  bo 
reason  why  the  Court  should  Bot,  in 
cases  where  it  sees  fit^  at  onoe  make  the 
order  absolute.  But  see  Skip  fidbiova, 
1  Bob.  831  ;  The  WeetmoreUmd^  4  No. 
Ca.  178  ;  The  Bure,  14  Jnr.  1133w 

(g)  The  Court  will  sign  the  commit- 
ment of  a  person  who  has  been  legally 
arrested  in  a  foreign  country,  and 
brought  under  arrest  within  the  juris- 
dicUon  of  the  Court.  But  when  a  per- 
son has  been  illegally  arreeted  abroad  and 
committed,  the  Court  will  direct  his  die- 
ch:u^.     The  Maihe$ie,  2  W.  Bok  287. 
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The  warrant  is  directed  generally  to  the  keepers  of  all 
common  gaols  or  prisons,  so  that  the  offender,  when  he  is 
arrested,  may  be  lodged  in  the  nearest  common  gaol  {h). 

The  attachment  may  be  executed  by  the  marshal,  or  any  Execution 
sheriJff's  officer,  or  any  peace  officer.     If  the  attachment  is  to  attach- 
be  executed  in  London  it  is  usual  to  have  it  executed  by  ™®"*' 
the  marshal  (i)  ;  if  it  is  to  be  executed  in  the  country,  it  is 
usual  to  have  it  executed  by  a  sheiiff 's  officer  or  by  a  police- 
constable.     An  attachment  cannot  be  executed  on  a  Sunday, 
Good  Friday,  or  Christmas  Day. 

The  person  attached  remains  in  prison  till  he  has  purged  ^^®"«  <>f 
his  contempt,  or  until  the  Court  sees  fit  to  order  his  release,  son  at- 
In  general,  a  person  attached  may  be  released  by  order  of  the 
Court  on  such  conditions  as  the  Court  may  think  proper 
when  enough  has  been  done  to  assert  the  authority  of  the 
law  (k)  :  but  where  a  person  has  been  attached  for  the  non- 
payment of  money,  it  is  doubtful  whether  the  Court  has  the 
power,  so  long  as  the  money  remains  unpaid,  to  order  his 
discharge  (l). 


tached. 


(&)  8  &  4  Vict.  c.  65,  8.  20. 

(t)  If  the  attaehment  is  to  be  ezeeated 
by  the  marshal,  a  prsacipe  for  serrice 
should  be  filed  in  the  marshal^s  office. 
A  stamp  of  St.  is  payable  on  the  pm- 
cipe,  and  a  stamp  of  1^  for  the  service. 

(it)  The  Petrel,  8  Ha^g.  299;  The 
Juno,  I  Hagg.  28  (n.).  The  practice  of 
the  Court  regarding  the  discharge  from 
prison  of  persons  arrested  upon  an  at* 
tachment  is  not  reiy  clearly  settled. 
Bat  ifc  is  apprehended  that  where  the 
Court  orders  the  person  attached  to  be 
disehaiged  from  prison,  in  order  to  ob- 
tain his  release,  a  precipe  praying  for 
an  order  of  release  should  be  filed  in 
the  registry,  a  five-shilling  stamp  in 
respect  of  the  precipe,  and  a  one-ponnd 


stamp  for  the  release,  and  a  half-crown 
stamp  for  the  seal  should  be  handed 
in  at  the  same  time,  and  thereupon  a 
release  will  be  issued,  directed  to  the 
gaoler  in  whose  custody  the  oflfender  is. 
(Z)  See  The  Plym,  2  W.  Rob.  845. 
By  the  3  &  4  Vict,  c  65,  s.  21,  power 
is  giren  to  the  judge  of  the  Court  to 
order  the  discharge  of  any  person  who 
shall  be  in  custody  for  contempt  of  the 
Court  for  any  cause  other  than  for  non^ 
payment  of  money,  on  such  conditions  as 
to  the  judge  shall  seem  jast :  provided 
always,  that  the  order  for  such  discharge 
shall  not  be  deemed  to  have  purged  the 
original  contempt  in  case  the  conditions 
on  which  such  order  shall  be  made  b 
not  fulfilled. 
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MOTIONS. 


Kotioa 
may  be 
•  made  at 
oouit  or  in 
ehamben. 


Notice  of 
motion. 


Filing  the 
notice  cf 
motion. 


Motions  may  be  made  either  in  court  or  to  the  judge  at 
chambers  (a).  No  motion  can  be  made  in  court  save  by 
counsel^  or  by  a  pai*ty  conducting  his  cause  in  person.  Ether 
counsel  or  solicitors  may  be  heard  on  any  motion  in  chambers, 
but  if  either  side  intend  to  appear  by  counsel  at  chambers, 
vn^itten  notice  should  be  given  to  the  adverse  sohcitor  two 
days  at  least  before  the  hearing  of  the  motion. 

In  any  contested  cause  a  party  intending  to  apply  to  the 
judge  by  motion  in  court  or  at  chambers,  should  serve  the 
adveree  solicitor  with  notice  of  motion.  The  notice  of  motion 
should  be  entitled  in  the  cause  in  the  usual  way,  and  should 
state  the  terms  of  the  motion,  when  it  is  to  be  made,  and 
whether  it  is  to  be  made  in  court  or  at  chambers.  Notice  of 
motion  may  be  served  on  the  plaintiff's  solicitor  by  leaving  it 
at  the  address  given  in  the  praecipe  to  institute  (6)  ;  it  maybe 
served  on  the  defendant's  solicitor  by  leaving  it  at  the  address 
given  in  the  praecipe  to  enter  appearance  (c).  With  the 
notice  of  motion  a  copy  of  the  affidavits,  if  any,  in  support  of 
the  motion,  should  be  served. 

The  notice  of  motion  with  the  usual  certificate  of  service 


(a)  In  practice,  all  applicationB  to'tbe 
judge  at  chambers  are  made  by  motion. 
According  to  the  rules  of  court,  applica- 
tion may  be  made  to  the  judge  at  cbam* 
bers  by  motion  or  by  summons.  But 
summonses  are  rarely  or  never  applied 
for,  because  the  proceeding  by  motion  is 


less  oosUy  and  more  oouTenienl  When 
the  Court  is  not  actually  sitting,  moUcss 
may  be  made  to  the  registrar.  Sm 
auprOf  p.  250. 

(b)  See  supra,  p.  189. 

(c)  See  suprOf  p.  202. 
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indorsed  should  be  filed  three  days  at  least  before  the  hearing  of 
the  motion.  Tuesday  is  the  usual  motion  day,  and  as  Sunday  (cQ 
is  excluded  in  the  computation  of  days,  the  notice  of  motion 
should  be  filed  on  the  Thursday  before.  An  Admiralty  Court 
stamp  of  10«.  must  be  affixed  to  the  notice  of  motion.  If  any 
affidavits  are  to  be  used  in  suppoii;  of  the  motion  they  should 
be  filed  at  the  same  time,  with  the  usual  certificate  of  service 
indorsed,  and  with  the  usual  Tuinute,  A  fee  of  08,  is  payable 
in  respect  of  the  minute  and  of  each  affidavit. 

If  the  motion  is  to  be  heard  in  Court  it  will  be  set  down  Hearing 
on  the  list  of  motions,  and  will  come  on  in  its  turn  on  the  i^^^J^^ 
next  motion  day.  Counsel  for  the  party  moving  will  then 
be  heard  in  support  of  the  application ;  counsel  for  the 
adverse  party  will  be  heard  to  show  cause  against  the  motion, 
and  the  counsel  for  the  party  moving  will  be  heard  in  reply. 
If  the  adverse  party  does  not  appear,  the  Court  on  proof  by 
affidavit  that  the  notice  of  motion  has  been  duly  served  will 
make  such  order  as  it  sees  fit  (e). 

If  the  motion  is  to  be  heard  in  chambers  the  solicitors  of  in  ebam- 
the  parties  or  their  counsel  attend  the  judge  in  chambers  at  ^** 
the   time  appointed  for  motions  in  chambers  (/),  and  the 
matter  is  disposed  of  there  by  the  judge. 

(d)  Ad.  Bnles,  184,  185.  motion  with  coBts. 

(e)  If  no  one  appears  in  support  of  (/)  The  judge  generally  attends  in 
the  motion,  the  judge  may,  on  the  ap-  chambers  to  hear  motions  in  chambers, 
plication  of  counsel  for  the  party  serred  on  motion  days  before  the  time  appointed 
with    notice  of   motion,   dismiss   the  for  the  sitting  of  the  Co  art. 


CHAPTER  XIIL 


INTEKROGATORIES  AND  DISCOVERY  (a). 

Admiimlty  It  is  provided  by  the  Admiralty  Court  Act,  1861  (6),  that 
IHlB^V.  ^^^  j^^g^  ^f  ^^^  Court  shall  have  all  such  powers  as  are  pos- 
sessed by  aoy  of  the  Superior  Courts  of  Common  Law  (c),  or 
any  judge  thereof,  to  compel  either  party  in  any  cause  or 
matter  to  answer  interrogatories,  and  to  enforce  the  produc- 
tion, inspection,  and  delivery  of  copies  of  any  document  in 
his  possession  or  power. 

Application  for  leave  to  deliver  interrogatories  may  be 
made  to  the  judge  by  motion.  The  application  should  not> 
as  a  general  mle,  be  made  by  a  plaintiff  imtil  after  his  peti- 
tion has  been  filed,  nor  by  a  defendant  until  after  his  answer 
has  been  filed.  But  it  is  in  the  discretion  of  the  judge  to 
grant  the  application  at  any  stage  of  the  suit,  if  good  cause 
is  shown.  Notice  of  Tnotion  for  leave  to  deliver  interroga- 
tories should  be  given  in  the  usual  way,  ejid  b.  copy  of  the 
proposed  intenvgatories  should  be  served  with  the  notice  of 
motion  (cZ).     There  should  be  filed  in  support  of  the  motion 


Interroga- 
toriei. 


(a)  According  to  the  ancient  practice 
of  the  Coart  the  plaintiff,  on  filing  his  pe- 
tition, might  require  the  defendant  to  give 
in  a  pentmcU  answer  to  it,  or  in  other 
iKords  to  file  an  answer  to  it  on  oath. 
An  answer  on  oath  to  each  article  of  the 
petition  was  required.  But  this  practice 
has  long  fallen  into  desuetude,  for  the 
modern  process  by  which  a  party  may 
be  required  to  answer  interrogatories  on 
oath  is  a  much  more  conyenicnt  method 
of  proceeding. 


(6)  Sect.  17. 

(c)  As  to  the  pracUoe  at  eomnos  k« 
with  reference  to  interro^torioi  m> 
the  Common  Iaw  Pro.  Act,  18^^  ^^ 
61,  52,  53,  and  54.  And  see  Dsj'i 
Common  Law  Procedare  Ads,  Srdcd. 
p.  257  ;  Chitty*8  Archbold,  12th  ed., 
ToL  2,  p.  1424. 

{d)  Bat  the  proposed  intenogitori» 
need  not^  it  seems,  be  filed  antU  tkj 
have  been  allowed  by  the  judge.  ^ 
practice  of  the  Goort  with  reCereeMt^ 
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an  affidavit  by  the  party  (e)  proposing  to  interrogate, 
and  by  his  solicitor,  stating  that  the  deponents  believe 
that  the  party  proposing  to  interrogate  will  derive  material 
benefit  in  the  cause  from  the  discovery  which  he  seeks, 
that  there  is  a  good  cause  of  action  or  defence  upon  the 
merits,  and  if  the  application  be  made  on  the  part  of  the 
defendant,  that  the  discovery  is  not  sought  for  the  purpose 
of  delay. 

On  the  hearing  of  the  motion  the  judge,  if  he  sees  fit  to  Motion  for 
entertain  the  application,  will  examine  the  proposed  interro-  tori^** 
gatories,  and  after  hearing  the  paiiiies  by  their  solicitors  or 
counsel,  will  allow  such  of  the  interrogatories  as  he  thinks 
admissible.  It  is  impossible  within  the  limits  of  this  chapter 
to  attempt  to  discuss  the  rules  which  have  been  laid  down 
to  determine  what  interrogatories  are  admissible.  But 
it.  may  be  stated  generally  that  interrogatories  are  admis- 
sible subject  to  such  exceptions  as  are  established  by  the 
ordinary  rules  of  evidence,  which  relate  to  any  matter 
essential  to  the  case  of  the  party  interrogating,  and  inter- 
rogatories  which  are  merely  of  a  fishing  charaxjter,  or  relate 
exclusively  to  the  case  of  the  adverse  party,  are  not  admis- 
sible (/). 

The  judge  having  allowed  such  interrogatories  as  he  thinks 
admissible,  will  make  an  order  upon  the  party  to  whom  they 
arc  addressed,  to  answer  them  on  oath  within  a  certain 
specified  number  of  days.  The  order  will  be  drawn  up  in 
the  registry  without  any  additional  fee,  but  the  interroga- 
tories should  be  filed  in  the  registry  with  the  usual  minute. 
A  stamp  of  5^.  should  be  affixed  to  the  interrogatories,  and  a 
stamp  of  OS,  to  the  minute. 

The  affidavit  in  answer  should  within  the  prescribed  time 
be  filed  in  the  registry  in  the  usual  way  by  the  party  inter- 

tbe  deliTeiyof  interrogatoriefl  has  been,  able  eircnmstanoes  that  the  party  can- 
in  aoGordanee  with  the  practice  at  com-  sot  join  in  soch  affidavit, 
men  law,  to  gire  leave  to  deliver  not  (/)  Most  of  the  recent  cases  bearing 
interrogatories  generallj,  but  certain  on  the  subject  are  cited  in  Day's  Com- 
partiealar  and  approved  interrogatories.  mon  Law  Proeedare  Act,  8rd  ed.,  p. 
(e)  Unlets  it  happen  from  nnavoid-  259. 
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rogated.  If  the  party  interrogated  omits,  without  just  cause, 
to  answer  suflBciently  the  interrogatories,  the  judge  on  appli- 
cation may  direct  an  oral  examination  of  the  party  before 
the  registrai*. 
Difcorery.  The  Court  may,  on  the  application  of  either  party  to  a 
cause,  by  motion  supported  by  affidavit  by  such  party  of  his 
belief  that  any  document  to  the  production  of  which  he  is 
entitled,  for  the  purpose  of  discovery  or  otherwise,  is  in  the 
possession  or  power  of  the  opposite  party,  order  that  the 
party  against  whom  the  application  is  made  shall  answer  on 
affidavit,  stating  what  documents  ha  has  in  his  possession  or 
power  relating  to  the  matters  in  dispute,  or  what  he  knows 
as  to  the  custody  they  are  in,  and  whether  he  objects  (and  if 
so,  on  what  grounds)  to  the  production  of  such  as  are  in  his 
possession  or  power  (g).  Upon  such  affidavit  being  made 
the  judge  may  make  such  further  order  as  he  sees  fit ;  if  he 
is  satisfied  that  there  are  documents  under  the  control  of 
the  party  against  whom  the  application  is  made,  to  the 
inspection  of  which  the  party  making  the  application  is 
entitled,  he  may  make  an  order  upon  the  party  against 
whom  the  application  is  made  to  allow  the  party  making  the 
application  to  inspect  such  documents,  and,  if  necessaiy,  to 
take  copies  of  the  same  (A). 


(g)  See  the  Commoii  Iaw  Procedure 
Act,  1854,  8.  50;  14  &  15  Yict.  c.  99, 
8.  6.  At  oomfDon  law,  where  leave  is 
obtained  to  deliver  interrogatories,  it  is 
a  common  practice  to  obviate  the  neccs- 
eity  of  a  special  application  for  a  dis- 
ooveiy  of  documents,  by  including  in 
the  interrogatories  a  general  question, 
asking  the  party  interrogated  to  state 
what  documents  he  has  in  his  possession 
relating  to  the  matters  in  issue  in  the 
cause.  No  doubt  the  same  course  may 
in  many  cases  be  adopted  in  the  Admi- 
ralty Court.  See  the  form  of  interroga- 
tory given  in  the  Appendix,  Form  cxviii. 

{h)  It  is  veij  difficult  to  lay  down 


any  definite  rules  on  the  subject  of  dis- 
covery and  inspection.  In  the  case  of 
The  Macgregor  Laird,  L.  R.  1  Ad.  307, 
Dr.  Luslungton  said,  **I  have  examined 
the  cases  at  common  law  on  this  subject, 
but  the  whole  question  appears  to  me  to 
be  in  a  state  of  darkness  and  <x>nfnsion. 
It  would  not  be  right  for  the  Ck>urt  to 
order  documents  to  be  produced  of  the 
contents  of  vrhich  it  knows  nothing.  I 
direct  that  the  documents  in  question 
be  produced  for  my  inspection,  and  I 
shall  then  consider  whether  I  ought  to 
grant  the  present  application.**  See  the 
case  of  Daniel  v.  Bond,  9  C.  B.  N.  8. 
716,  where  the  Court  of  Common  Pleas, 
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in  an  action  by  a  ooneiginee  of  gooda 
againat  ahipownen  for  damage  snituned 
in  eonseqnenoe  of  the  anseaworthineas  of 
the  ship,  made  an  order  for  the  plaintiff 
to  inapeet  and  take  copies  of  sarreTS 
made  on  the  ship  in  a  foreign  port,  a 
general    aTemge  atatementi  the  ship- 


wright*8  bill  for  the  repairs  done  to  the 
ship,  the  master's  protest^  and  the  log 
book.  As  to  the  inspection  of  documents, 
in  actions  by  shipowners  against  under- 
writers, see  Rayner  t.  JHUouy  6  B.  A; 
S.  888 ;  Kellock  t.  H<mt  and  Colonial 
Imwrance  Society,  12  Jnr.  N.  S.  653. 
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CHAPTER  XIV. 

CLAIMS  IN  RESPECT  OF  SUBSTITUTES     FOB   SEAMEN  VOLUS- 

TEERING  INTO  THE  ROYAL  NAVY. 

Claims  in  The  Merchant  Shipping  Act,  1854  (a),  provides  that  if, 
iragespaid  in  consequcnce  of  any  seaman  leaving  his  ship  for  the  purp(fie 
Btitiite  °^  entering  into  the  Royal  Navy,  as  mentioned  in  the  act, 
without  the  consent  of  the  master  or  owner  of  his  ship,  it  be- 
comes necessary  for  the  safety  and  proper  navigation  of  the 
ship  to  engage  a  substitute,  and  if  the  wages  or  other  remu- 
neration p€dd  to  such  substitute  exceed  the  wages  which 
would  have  been  payable  to  the  seaman  under  his  agreement 
for  similar  service,  the  master  or  owner  of  the  ship  may 
apply  to  the  registrar  of  the  Court  of  Admiralty  for  a  certifi- 
cate authorising  the  repayment  of  such  excess,  and  when  the 
registrar  certifies  that  a  sum  is  due,  the  Accountant-General 
of  the  Navy  shall  pay  the  same. 
Mode  of  In  these  cases  the  proceedings  are  usually  exceedingly 
ciaim^"**"^  simple.  The  master  or  owner,  on  application  in  the  registiy, 
is  furnished  with  a  paper  (6)  of  printed  questions  concerning 
the  nature  of  his  claim ;  answers  are  required  to  be  written 
opposite  to  the  questions,  and  the  claimant  must  sign  his 
name  at  the  foot  of  the  answers.  At  the  foot  of  the  paper 
is  printed  a  blank  form  of  affidavit  verifying  the  answers. 
This  must  be  filled  up  and  sworn  by  the  claimant  in  the 
usual  way  (c).  The  paper  should  then  be  left  in  the  r^stiy, 
with  a  ten-shilling  stamp  affixed  (d).    Notice  in  writing  d 


(a)  Si.  214-220.  (c)  See  tupra,  p.  261. 

(6)  See  Form^  Appendix.  (d)  Ad.  RfoHea,  181. 
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the  claim  will  then  be  sent  from  the  registry  to  the  secretary 
of  the  Admiralty,  under  cover  to  the  solicitor  of  the  Admi- 
ralty, and  the  registrar  will  in  due  course  proceed  to  examine 
the  application.  The  registrar  may  call  upon  the  registrar- 
general  of  seamen  to  produce  auy  papers  in  his  possession 
relating  to  the  claim,  and  he  may  examine  witnesses  on  oath, 
or  require  such  evidence  in  support  of  the  claim  as  he 
thinks  fit.  If  the  registrar  considers  the  whole  claim  to  be 
just,  he  will  give  a  certificate  accordingly,  and  the  certificate 
will  be  delivered  to  the  claimant  on  his  handing  into  the 
registry  a  ten-shilling  Admiralty  Court  stamp  (e).  On  the 
certificate  being  delivered  to  the  Accountant-General  of  the 
Navy,  with  a  receipt  from  the  master  or  owner,  the  money 
will  be  paid. 

If  the  registrar  considers  that  the  claim  or  any  part  there-  Appeal 
of  is  not  just,  he  will  deliver  such  his  opinion  in  writing  to  y^^^  ^q. 
the  claimant,  on  the  claimant  handing  in  to  the  registry  a  c*»^o^ 
ten-shilling  Admiralty  Court  stamp  (/).    If  the  claimant  is 
dissatisfied  with  the  opinion  of  the  registrar,  he  may,  at  any 
time  within  sixteen  days  from   the  time  of  receiving  the 
opinion  of  the  registrar,  apply  to  the  judge  on  motion  to  re- 
view the  same,  but  if  no  notice  of  motion  is  given  within  that 
time,  the  decision  of  the  registrar  becomes  final  (jr). 

The  registrar  has  ^wer  to  allow  for  the  costs  of  the  pro-  Gostp. 
ceedings  any  sum  not  exceeding  five  pounds  for  each  seaman 
quitting  his  ship ;  such  sum  may  be  added  to  the  sum 
allowed,  and  certified  by  the  registrar  accordingly  (h).  In 
practice  these  claims  are  generally  preferred  by  the  parties 
themselves,  and  the  only  sum  usually  allowed  for  costs  is  the 
money  expended  by  the  claimant  in  court  fees.  But  when 
cases  arise  of  such  a  nature  as  to  render  it  necessary  for  the 
claimant  to  have  the  assistance  of  a  solicitor,  a  sum  will  be 
allowed  by  the  registrar  for  the  remuneration  of  the  solicitor. 

(0  Ad.  Ralei,  132.  has  been  made  from    the   regUtrai^s 

(/)  Ad.  Rales,  133.  decision. 

(p)  It  is  belieyed  that  there  has  not  (h)  The    Merchant    Shipping    Act, 

been  anj  instanoe  in  which  an  appeal  1854,  b.  218. 


CHAPTER  XV. 

APPEAL  FROM  LOCAL  MAGISTRATES  IN  CASES  OF  SALYAOK 

Persons  aggrieved  by  an  award  made  by  local  magistrates 
in  salvage  cases  may,  where  the  sum  in  dispute  exceeds  fifty 
pounds,  appeal  to  the  Court  of  Admiralty  (a). 
Time  with-      The  appellant  must,  within  ten  days  after  the  date  of  the 
to  a  ^"al    ^w*'^^'  P^^  written  notice  to  the  local  magigtratea  who  have 
adjudicated  on  the  claim,  of  his  intention  to  appeal,  and 
within  twenty  days  from  the  date  of  the  award  he  must  pro- 
ceed to  institute  the  appeal.     In  order  to  institute  the  i^ 
Pr»cipe  to  peal  the  appellant's  solicitor  should  file  a  prxecipe  to  in^tute. 
The  pi-secipe  should  be  entitled  in  the  same  way  as  a  praecipe 
to  institute  a  cause  in  personam.     It  should  state  that  the 
cause  is  a  cause  of  appeal  from  an  award  of  salvage,  and 
should  state  the  name  of  the  appellant  and  the  name  of  the 
respondenta     It  should  contain  an  address  for  the  service  of 
documents,  and  should  be  signed  in  the  usual  way.     The 
praecipe  to  institute  should  be  filed  in  the  registry  with  a 
Ciutionia  five-shilling  Admiralty  Court  stamp  afiSxed.    At  the  same 
personam,  ^j^^^  ^j^^  appellant  should  proceed  to  take  out  a  citation  in 
personam.    To  obtain  a  citation  in  personam  a  prcecipe  for 
a  citation  should  be  filed  in  the  registry,  and  an  affidavit  to 
lead  the  citation,  with  a  copy  of  the  notice  of  appeal  served 
upon  the  magistrates  annexed.     Where  the  appellant  is  the 
party  claiming  salvage  reward,  the  affidavit  to  lead  the  citar 

(a)  The  Merchant  Shipping  Act,  1854,  awarded  and  appealed  against      Tit 

B.  464.    The  words '*  sum  In  dispute "  Andrew   Wilton,   Br.  k  h,  56;  7%g 

haye  been  held  to  refer  to  the  sum  origi-  Mary  Atme,  ib.  8S4;  aee  Mpra,  |fu 

nalljr   claimed,   and  not   to   the  sum  111,  150. 
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tion  should  state  that  salvage  services  were  performed  in 
respect  of  which  the  appellant  claimed  from  the  respondents 
a  sum  of  more  than  50Z.  as  salvage  reward,  and  that  a  dis- 
pute arose  between  the  appellant  and  the  respondents  in 
respect  of  the  claim ;  that  the  property  saved  did  not  exceed 
lOOOLy  or  that  the  sum  claimed  for  salvage  did  not  exceed 
200i!. ;  that  the  dispute  was  duly  referred  to  local  magis- 
trates, who  made  their  award  concerning  the  same  on  the 
day  of  the  date  of  the  award,  which  should  be  stated,  and 
that  the  notice  of  appeal  annexed  to  the  affidavit  was  duly 
served  upon  them.  In  cases  where  the  appellant  is  the 
owner  of  the  property  saved  the  affidavit  to  lead  the  warrant 
will  vaiy  in  form  according  to  circumstances.  On  applying 
for  the  citation  the  following  Admiralty  Court  stamps  should 
be  handed  into  the  registry.  A  five-shilling  stamp  for  the 
praecipe,  a  five-shilling  stamp  for  the  affidavit,  a  one-shilling 
stamp  for  the  copy  of  the  notice,  and  a  ten-shilling  stamp  for 
the  citation.  The  citation  is  issued  under  the  seal  of  the  Court ; 
it  directs  the  respondents  to  enter  an  appearance  within  six 
days  from  the  service  of  the  citation,  and  warns  them  that  if 
they  do  not  enter  an  appearance  the  Court  may  proceed  to 
determine  the  appeal,  or  make  such  order  as  it  sees  fit.  The 
citation  should  be  served  on  the  respondents  in  the  usual 
way,  and  an  appearance  may  be  entered  by  them  in  the 
same  way  as  in  a  cause  in  personam  (6). 

When  a  cause  of  appeal  is  instituted,  a  copy  of  all  the  Certified 
proceedings  had  before  the  local  magistrates,  certified  under  ^IJ^jinga 
their  hands  to  be  a  true  copy,  must  be  transmitted  to  the  ^f<>™  *^« 
registiy,  and  be  filed  there.     The  certified  copy  of  the  pro-  trates. 
ceedings   is  generally  transmitted   to  the  registry  by  the 
magistrates  through  the  appellant's  solicitor  (c).     The  appel- 

{b)  See  iupra,  pp.  241,  242.     If  the  the    decision  of  the  inferior  tribunal, 

respondenta  should  neglect  to  enter  an  But  in  eases  where  the  respondents  do 

appearance,  it  is  apprehended  that  the  not  appear,  an  affidavit  of  the  serrioe  of 

Court  would  not  allow  judgment  to  go  the  citation  in  personam  should  be  filed 

1>7  default,  but  would  require  the  cause  in  order  to  have  the  case  set  down  for 

to  be  set  down  for  hearing,  and  would  hearing, 
eonsider  the  evidence  before  it  reversed         (c)  The  Merchant  Shipping  Act,  1854i 
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lant  must  file  the  proceedings  in  the  registry  with  the  usual 
minute.  A  stamp  of  5s.  must  be  affixed  to  the  minute,  and  a 
stamp  of  58.  to  each  of  the  other  documents.     The  certified 
copy  of  the  proceedings  when  filed  is  admitted  as  evidence  in 
the  cause,  and  it  seems  that  without  the  leave  of  the  judge  it 
^Hd^^  is  irregular  to  adduce  any  additional  evidence  (d).    When  it 
is  intended  to  file  additional  evidence,  application  for  leave  to 
do  so  should  be  made  to  the  judge  on  motion.     Where  leave 
is  given  to  file  additional  evidence  it  is  usual  for  the  appel- 
lant to  file  a  petition,  setting  out  all  the  facts  on  which  he 
relies,  and   then   the  cause  proceeds   in  the  same  way  as 
Proceed-     any  other  cause  in  personam.     But  when  the  cause  is  i^ 
iw  the     ^  heard  without  any  evidence  other  than  that  which  was 
appeml       adduced  before  the  local  magistrates,  pleadings  are  unneoes- 
the  lUt  for  saiy,  and  the  solicitor  for  the  appellant,  witliin  six  dap  from 
hearing,      ^^j^^  filing  of  the  proceedings  in  the  registry,  should  leave 
printed  copies  thereof  in  the  registry,  and  thereupon  he  may 
proceed  to  have  the  cause  placed  on  the.  list  for  hearing  («). 
It  will  then  come  on  for  hearing  in  due  course,  and  be  heard 
in  the  usual  way. 

a.  465.     The  derk  to  the  local  magis-  {d)  See  Tfic  I%omat  Wood,  1  W. 

irates  wiU  hand  a  oertifieU  copy  of  the  Rob.  18 ;  The  Generous,  17  L  T.  K.  ^. 

prooeedings  to  the  appellant's  solicitor  552.      The  Jnne    (4101),  4th  Feh, 

on  application,  and  on  payment  of  the  1868,  in  which  the  costs  of  affidatita 

usual  fees.    If  necessary  it  seems  that  filed  by  the  appellants  withoat  lave 

the  Admiralty  Court  may  grant  a  moni-  were  disallowed. 

t«on  to  the  local  magistrates  commanding  (e)  Ad.   Rules,    97;    see  fs/v'a,  p. 

them  to  transmit  the  proceedings.  270. 


CHAPTER  XVL 

APPEALS  TO  THE  PEIVY  COUNCIL. 

Appeals  from  the  High  Court  of  Admiralty  are  to  Her  Conrt  of 
Majesty  in  Council.  By  an  Order  in  Council  made  in  the 
l^ovember  of  each  year,  all  appeals  on  which  petitions  may 
be  presented  to  the  Queen  in  council,  during  the  twelve 
months  next  after  the  making  of  such  order,  are  referred  to 
the  Judicial  Committee  of  the  Privy  Coimcil,  which  forms 
the  Court  of  Appeal  (a). 

An  appeal  lies  as  of  right  from  all  final  decrees  or  sen- Wh«nap- 
tences,  or  interlocutory  decrees  having  the   force  of  final 
sentences  of  the  Court,  and  with  the  permission  of  the  judge, 
from  any  order  or  decree  of  the  judge,  whether  made  ex 
parte  or  otherwise  (5). 

The  appeal  must  be  asserted  within  fifteen  days  from  the  Most  beas- 
date  of  the  order  or  decree  appealed  against ;  but  as  this  Within  fif. 
does  not  depend  upon  legislative  enactment,  the  Court  of  *««tt  days. 
Appeal  may  give  leave  to  appeal  after  the  expiration  of  that 
time,  if  a  proper  case  for  such  an  indulgence  can  be  made 
out  (c). 

The  appeal  is  asserted  either  by  the  solicitor  for  the  party  ^°T,**" 
aggrieved  personally  giving  notice  to  the  registrar  when  the 
decree  is  made  by  the  Court,  that  he  appeals,  or  by  subse- 
quently drawing  up  an  instrument  of  appeal  before  a  notary, 

(>)  7  &  8  Yicfe.  e.  69,  a.  9.     The  a.   82.     The  granting  or  refoaing  to 

>tatQte»  regulating  appeala  to  the  Vtiyj  grant  an  isBoe  or  a  nev  trial  of  any 

^oncil  are  2  &  8  WUL  4,  o.  92;  8  &  4  iasae  may  be  matter  of  appeaL      8  &  4 

^ill  4,  c.  41 ;  6  &  7  Vict  o.'38 ;  7  &  Vict  c.  65,  a.  14. 
8  Vict  e.  69  ;  14  &  15  Viet  e.  88.  (c)  The  Florence  Nightingale,  82  L. 

W  The  Admiralty  Court  Act»  1861,  J.  Ad.  1 ;  1  Lnsh.  535. 
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^P^        attested  by  two  witnesses.     The  former  is  called  an  appeal 
jmcripiit*  ctpwd  dcta,  and  the  latter  an  appeal  in  scriptia  (d). 

The  party  aggrieved  has  a  year  and  a  day  within  which  to 
prosecute  his  appeal,  but  the  Court  below  may,  in  the  mean- 
time,  proceed  to  enforce  its  decree,  unless  the  party  aggrieved 
proceeds  with  his  appeal  and  takes  out  an  inhibition  from  the 
Court  of  Appeal. 
Petition  of  The  proceedings  in  appeal  are  now  regulated  by  the  Order 
in  Council  of  the  11th  December,  1865  {e). 

The  firat  step  to  be  taken  is  for  the  solicitor  for  the  party 
aggrieved  to  leave  in  duplicate  in  the  registry  of  the  Court  of 
Appeal  in  ecclesiastical  and  maritime  cases  (which  is  the 
same  as  that  of  the  Court  of  Admii*alty)  a  petition  to  her 
Majesty  in  Council,  entitled  in  Her  Majesty's  Court  of  Ap- 
peals, setting  out  the  names  and  description  of  the  parties 
and  the  property,  the  purport  of  the  decree  appealed  from, 
and  praying  a  reversal  of  it  (/).  The  solicitor  at  the  same 
time  leaves  an  office  copy  of  the  decree  or  order  appealed 
from,  if  the  appeal  has  been  apiul  acta,  or  the  instrument 
of  appeal  if  the  appeal  has  been  in  scriptis,  before  a  notary 
or  witnesses  (gr).  The  petition  is  transmitted  by  the  regi- 
strar to  the  registrai"  of  the  Privy  Council,  that  the  appeal 
may  stand  referred  to  the  Judicial  Committee  by  virtue  of 
the  order  in  council.  Upon  the  registrar  receiving  an 
acknowledgment  of  the  receipt  of  the  petition  from  the  regi- 
strar of  the  Privy  Council,  and  so  ascertaining  that  the  peti- 
tion has  been  referred^  to  the  Judicial  Committee,  he  may, 
on  the  application  of  the  solicitor,  issue  the  inhibition  and 
Inhibition  citation  and  monition  for  process  (A).  The  inhibition  and 
tion.^'  '  citation  is  .a  document  prohibiting  the  Court  below  and  the 
respondent  from  proceeding  in  the  cause  pending  the  appeal, 
and  citing  the  respondent  to  enter  an  appearance  to  the  ap- 
Monition     peal  (i).     The  monition  for  process  calls  upon  the  judge  and 

for  proottM. 

(d)  See   P.   C.    Forms,    Appendix,  iff)  P.  C.  Roles,  8. 

Form  18.  (k)  P.  C.  Rnlea,  4. 

(c)  P.  G.  Rales,  Appendix.  (»)  P.  C.  For   s,  2. 
(/)  P.  0.  Forms,  1,  Appendix. 
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officers  of  the  Court  below  to  transmit  the  proceedings  in  the 
Court  below  in  a  proper  and  authentic  form  to  the  registry 
of  the  Court  of  Appeal  (A;).      These  instruments  must  be  W/*^. 

.     .         ^  .  .  what  time 

taken  out  within  one  month  from  the  date  of  the  petition  of  to  be  taken 
appeal  being  referred  to  the  Judicial  Committee,  otherwise  °"*' 
the  appeal  stands  dismissed  (Z).     The  inhibition  and  citation  ^^^ 
is  to  be  served  on  the  registrar  of  the  Court  below  and  on  the 
adverse  party.     In  case  it  is  proved  to  the  satisfaction  of  the 
registrar  that  service  cannot  be  made  on  the  adverse  party, 
or  in  case  his  solicitor  is  willing  to  accept  service,  the  inhi- 
bition and  citation  may  be  served  on  the  solicitor  (m).     The 
monition  for  process  is  to  be  served  on  the  registrar  of  the 
Court  below,  and  at  the  same  time  (or  subsequently)  the  ap- 
pellant's solicitor  bespeaks  an  official  copy  of  the  proceedings 
and  evidence  in  the  Court  below,  authenticated  by  the  hand 
of  the  registrar  and  the  seal  of  the  Court.    This  is  called  the 
process.     Where  evidence  has  been  taken  vivd  voce,  and  not 
pidnted,  the  short-hand  writer  of  the  Court  below  will  make  a 
transcript  and  file  it  in  the  registry  of  the  Court  below,  upon 
application  to  him  for  that  pui-pose. 
Within  a  month  from  the  issuing  of  the  inhibition  and  ^®"  *?  ^ 

•  .   .        returned. 

citation,  and  the  monition  for  process,  the  appellant's  solicitor 
must  return  the  same  duly  served,  together  with  the  process, 
into  the  registry,  otherwise  the  appeal  will  stand  dis- 
missed (71). 

The  solicitor  for  the  respondent  may  enter  an  appearance  Appcar- 
at  any  time  after  the  petition  of  appeal  has  been  referred  to 
the  Judicial  Committee,  and  whether  the  inhibition  and  cita- 
tion and  monition  for  process  have  been  taken  out  or  not  (0). 

If  the  respondent  wishes  to  adhere  to  the  apt)eal,  that  Adherence 
is,  to  appeal  from  any  part  of  the  decree  or  order  of  the  by  re- 
Court  below,  by  which  he  feels  himself  aggrieved,  his  solicitor,  spondent. 
at  any  time  within  a  month  from  the  time  of  entering  an 
appearance,  may  file  in  the  registry  what  is  called  a  declara- 

(h)  P.  C.  Forms,  3.  (n)  P.  C.  Rules,  7. 

{[)  P.  0.  Boles,  5.  (0)  P.  0.  Rules,  8,  and  P.  C.  Forms,  4. 

(m)  P.  C.  RuIeSy  6. 
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lion  of  adhesion,  stating  from  what  part  of  the  decree  or 
order  he  desires  to  appeal  (p). 

Appendix.  After  the  process  has  been  brought  in,  the  appellant's  soli- 
citor proceeds  to  print  what  is  called  the  Appendix  (9),  whicb 
must  contain  a  copy  of  all  the  documents  filed  in  the  Court 
below  material  to  the  issue  in  the  appeal,  and  of  the  judg- 
ment of  the  Court  given  on  the  occasion  of  the  decree  ctr 
order  appealed  from,  certified  by  the  authorised  reporter  of 
the  Court  to  be  correct  (r).  The  Appendix  must  be  paged 
consecutively  throughout^  and  have  an  index  at  the  com- 
mencement Within  a  month  from  the  process  being  brought 
in,  sixty  printed  copies  of  the  Appendix  must  be  left  in  the 
registry,  otherwise  the  appeal  will  stand  dismissed,  and 
forty  copies  must  be  delivered  to  the  adverse  solicitor,  if 
any. 

Case.  Each  solicitor  then  prepares  a  case  on  behalf  of  his  client 

The  case  on  behalf  of  the  respondent,  unless  he  has  adhered 
to  the  appeal,  and  seeks  to  impeach  the  judgment  below  in 
so  far  as  it  is  prejudicial  to  him,  need  be  but  formal,  stating 
the  nature  of  the  action  in  the  Court  below,  the  fact  of  judg- 
ment being  given  in  favour  of  the  respondent^  and  praying 
that  the  judgment  be  affiimed  (a).  The  case  on  behalf  of  the 
appellant  (and  on  behalf  of  the  respondent  in  case  he 
adheres  to  the  appeal)  further  sets  out  the  respects  in  which, 
and  the  grounds  upon  which  the  judgment  of  the  Court 
below  is  impeached,  and  contains  a  brief  statement  of  tacts 
necessary  to  render  them  intelligible,  and  prays  a  revei^  of 
the  judgment  (Q.  Each  case  generally  contains  a  copy  of 
the  minutes  of  the  proceedings  in  the  Court  of  Admiralty, 
and  before  the  Judicial  Committee,  and  is  settled  and  signed 
by  the  counsel  for  the  respective  parties. 

The  solicitor  of  each  party  must  lodge  sixty  printed  copies 

(p)  P.  G.  Roles,  9,  p.  0.  Forma,  5.  '*  {t)  See  P.  C.  Forms  19,  and  foUoving 

{q)  P.O.  Rales,  10.  forms.   Formerly  both  appdlAot  and  re- 

(r)  For  ibis  the  reporter  is  entitled  to  spondent  used  to  enter  at  gi«at  lenstk 

a  fee  of  from  two  to  three  guineas,  ao-  into  the  facts  and  arguments  in  their 

cording  to  the  length  of  the  judgment.  cases,  bat  now  they  seldom  do  so^ 
(t)  See  P.  C.  Forms. 
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of  his  case  in  the  registry,  within  one  month  of  the  printed 
copies  of  the  Appendix  being  brought  in ;  default  on  the  part 
of  the  appellant  entailing  the  dismissal  of  the  appeal,  default 
on  the  part  of  the  respondent  not  preventing  the  appellant 
from  proceeding  with  his  appeal  (v). 

Save  in  an  appeal  proceeding  by  default,  no  document  is  Filing  of 
allowed  to  be  filed  without  a  certificate  that  a  copy  thereof  ^^"^^^ 
has  been  previously  served  on  the  adverse  solicitor  (cb). 

Any  consent  in  writing  between  the  solicitors  may,  with  ConacntB. 
the  approval  of  the  registrar,  be  filed,  and  will  thereupon 
become  an  order  of  Court  (y). 

As  soon  as  the  time  allowed  for  bringing  in  the  cases  has  Hearing, 
expired,  the  appeals  stand  for  hearing  before  the  Judicial 
Committee,  provided  that,  when  an  appearance  has  not  been 
entered,  a  period  of  four  months  has  expired  from  the  bring- 
ing  in  of  the  petition  of  appeal  (0). 

Under  the  former  practice  each  solicitor  filed  a  proxy  Proxies. 
from  his  party,  authorising  him  to  conduct  the  proceedings ; 
but  this  is  not  now  necessary,  unless  the  registrar  has,  on 
application,  made  an  order  on  the  adverse  solicitor  to  file  a 
proxy  from  his  party.  Upon  non-compliance  with  this  order, 
a  motion  may  be  made  to  the  Judicial  Committee  to  enforce 
the  order,  either  by  dismissiug  the  appeal,  or  in  such  other 
way  as  the  Judicial  Committee  shall  direct  (a). 

At  any  stage  of  the  proceedings  the  appellant's  solicitor  Abandon- 
may  file  a  proxy  from  his  party,  stating  that  he  abandons  the  J^^'^^*^ 
appeal,  and  consents  to  be  condemned  in  the  costs  thereof, 
and  thereupon  the  appeal  will  stand  dismissed  (6). 

The  registrar  may,  on  good  cause  shown,  extend  the  time  Bztennon 
allowed  by  the  rules  for  doing  any  act  (c),  but  in  case  the  J^j**™®  ^^'^ 
appeal  stands  dismissed  by  reason  of  non-compliance  with  act. " 
the  rules,  either  solicitor  may,  within  a  fortnight  from  that 
time,  file  a  notice  of  motion  to  have  the  appeal  reinstated, 

(«)  P.  C.  Rulea,  12  &  18.  (z)  P.  C.  Rule8,14. 

(x)  P.  G.  Rules,  29.    For  form  of  eer-  (a)  P.  C.  Rales,  16,  and  P.  C.  Forms,  9. 

iificate,  see  Form  ezix.  (6)  P.G.Ralei^  17, and  P.O. Forms,  10. 

(y)  P.  C.  Rules,  80.  (c)  P.  0.  Rales,  IS. 
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Belmzation 
of  Inhlbi* 
tion. 


Noiioe  of 
hearing. 


Prooeedings 
oaheariog. 


What  will 
be  enter- 
tained. 


Fresh 
matter. 


Motion. 


and  the  'Judicial  Committee  may,  on  the  hearing  of  the 
motion,  direct  the  appeal  to  be  reinstated,  subject  to  such 
order  as  to  the  costs  or  otherwise  ajs  to  it  may  seem  meet  {d). 

If  such  notice  of  motion  is  not  given  the  registrar  may, 
on  the  application  of  either  solicitor,  issue  a  relaxation  of 
the  inhibition  (e), 

A  few  days  before  the  appeal  is  appointed  for  hearing, 
notice  is  sent  from  the  Privy  Council  office  to  each  solicitor 
of  the  day  on'  which  it  will  be  heard,  and  requesting  the 
attendance  of  the  parties  and  counsel ;  a  copy  of  which  notice 
is  delivered  by  each  solicitor  with  his  brief  to  counsel 

On  the  day  appointed  the  parties  and  counsel  attend  at 
the  Coimcil  Chambers,  Whitehall  Two  counsel  only,  except 
in  extraordinary  cases,  are  heard  on  each  side,  and  one  coun- 
sel for  the  appellant  in  reply.  The  appellant  always  begins. 
In  cases  of  great  importance  or  difficulty,  the  Judicial  Com- 
mittee occasionally  directs  a  case  to  be  re-aigued  wholly  or 
in  part,  by  one  counsel  on  each  side,  and  on  such  occa- 
sions additional  members  of  the  committee  are  generaUy 
present. 

The  Judicial  Committee  will  not,  on  the  bearing,  enter- 
tain any  points  or  evidence  which  have  not  been  duly  raised 
or  adduced  in  the  Court  below,  unless  leave  has  been  pre- 
viously obtained  for  that  purpose ;  although,  if  the  Judicial 
Committee  clearly  sees,  upon  the  matters  properly  before  it, 
that  the  Court  below  was  wrong,  it  will  sustain  the  appeal 
If  it  is  desired  to  plead  specially,  whether  in  objection  to  the 
jurisdiction,  or  in  respect  of  fresh  matter  (noviter  pervert^), 
or  of  any  other  matter,  leave  must  be  obtained  from  the 
Judicial  Committee  (/).  This  is  obtained  by  motion  befi>re 
the  Judicial  Committee,  notice  of  which  must  be  filed  and 
served.  Whenever  any  motion  is  to  be  made,  a  case  upon 
motion  must  be  prepared  and  printed,  and  brought  into  the 
registry,  as  upon  the  hearing  of  an  appeal,  stating  the  nature 


(d)  P.  C.  Rules,  20. 

(e)  P.  C.  Bales,  21,  and  P.  0.  Forms,!  1. 


if)?,  a  Rule?,  2S. 
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of  the  application,  and  the  facts  relied  upon  in  support  of  it, 
verified  if  necessary  by  aflSdavit.  A  similar  case  is  prepared 
by  the  adverse  party,  and  the  proceedings  are  the  same  as 
upon  the  hearing  of  an  appeal. 

When  leave  to  plead  is  given,  the  rules  applicable  are  those 
of  the  High  Court  of  Admiralty  (gr). 

Upon  the  conclusion  of  the  arguments  at  the  final  hearing,  Judgment, 
the  Court  at  once  delivers  judgment  or  takes  time  to  deli- 
"berate ;  in  the  latter  case  notice  is  given  to  each  party  when 
judgment  is  appointed  to  be  delivered. 

Costs,  both  in  the  Court  below  and  of  the  appeal,  are  in  the 
discretion  of  the  Judicial  Committee,  and  usually  follow  the 
final  event  of  the  cause  (A).  When  an  appeal  stands  dis- 
missed by  the  rules,  the  appellant,  unless  there  is  a  special 
agreement  to  the  contraiy,  stands  condemned  in  the  costs  of 
the  appeal. 

The  Court  upon  affirming  or  dismissing  the  appeal  may, 
if  necessary,  order  the  cause  to  be  remitted  back  to  the 
Court  below,  or  the  cause  may  be  remitted  with  directions 
to  the  Court  below  (i),  in  which  case  the  registrar  will,  upon 
the  appUcation  of  either  solicitor,  issue  a  remission  (k). 

The  Court  has  power  to  refer  any  matter  to  the  registrar,  Reference 
or  to  the  registrar  assisted  by  merchants,  to  repoi*t  upon,  and  ^^^^^  "**"• 
the  rules,  with  regard  to  references  in  the  Admiralty  Court, 
are  applicable  to  such  references. 

The  Court  of  Appeal  may  order  witnesses  to  be  examined, 
and  may  direct  an  issue  to  bo  tried  in  any  Court  in  any  of  Her 
Majesty's  dominions  abroad,  or  in  any  of  the  Courts  of  Com- 
mon Law,  at  bar,  or  before  a  judge  of  assize,  or  at  the  sittings 
in  London  or  Middlesex,  and  either  by  a  special  or  common 
jury  (l). 

All  orders  or  decrees  may  be  enforced  by  attachment  or  Orders  ana 
sequestration  (m),  after  the  party  in  default  has  been  duly  ^^l^^^ 

(ff)  P.  C.  Rules,  24.  (k)  P.  C.  Rales,  22,  and  P.  a  Forms, 

(A)  8  &  4  Will.  4,  c.  41,  8.  15 ;  6  &      12. 
7  Vict.  e.  88,  ».'  12.  (/)  3  &  4  Will.  4,  c.  41,  88.  7,  8, 10. 

(t)  8  &  4  Will.  4,  0.  n,  8.  8.  (m)  6  &  7  Vict.c.  88,  88.  7  &  8. 
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enforeed  by  monished.  When  any  party  fails  to  pay  any  amount  which 
or  wqaes-  shall  havc  been  found  to  be  due  from  him,  within  a  fortnight 
tration.  after  he  shall  have  received  notice  from  the  adverse  solicitor 
MoniUon  demanding  payment  of  the  same,  the  registrar  may,  on 
mciS^^'  application  of  the  solicitor,  and  on  an  affidavit  being  filed 
proving  the  notice,  issue  a  monition  for  payment  thereof  (n). 
MoniUon  Upon  the  monition  being  returned  duly  served,  and  an 
^nV^K-  affidavit  that  the  demand  has  not  been  paid,  motion  may  be 
qoesin-  made  to  the  Judicial  Committee  for  an  attachment  or  a 
sequestration,  as  the  case  may  be  (o). 

The  ordinary  bail  bond  in  the  Court  below  does  not  cover 
the  costs  in  the  Court  of  Appeal  (p),  and  although  power 
is  given  by  the  Admiralty  Court  Act,  1861,  a  33,  to  take 
bail  to  answer  the  judgment,  as  well  of  the  Court  of  Admi- 
ralty as  of  the  Court  of  Appesil,  no  form  of  bail  bond  for 
this  purpose  has  yet  been  settled. 
Where  the       When  the  appellant  resides  out  of  the  United  Kingdom, 
re^es  oat  h^  must,  within  two  months    after  his  solicitor  has  been 
of  United    served  with  a  notice  to  that  effect,  give  bail  by  two  sufficient 

Kingdom.  . 

sureties  to  answer  the  costs  of  the  appeal  in  the  sum  of  200L, 
and  if  he  should  not  do  so  the  appeal  will  stand  dismissed  (q). 

(n)  P.  G.  Bules,  26,  and  P.  C.  Fonni,  \p)  The  UeUne,  Br.  k  L.  425. 

13.  (9)  P.  C.  Kales,  15,  and  P.  G.  Fonu, 

(o)  P.  0.  Bales,  2,  and  P.  0.  Formi^      6. 
14  &  16. 
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The  following  are  the  sections  of  The  Merchant  Shipping  Act, 
1854,  referred  to  in  the  chapter  on  Possession  (a). 

LXII.  Wheneyer  any  property  in  a  ship  or  share  in  a  ship  bo- 
comes  Tested  by  transmission  on  the  death  of  any  owner  or  on  the 
marriage  of  any  female  owner  in  any  person  not  qualified  to  be  tho 
owner  of  British  ships,  it  shall  be  lawful,  if  such  ship  is  registered 
in  England  or  Ireland  for  the  Court  of  Chancery,  if  in  Scotland  for 
the  court  of  Session,  or  if  in  any  British  possession  for  any  court 
possessing  the  principal  civil  jurisdiction  witiiin  such  possession  upon 
an  application  made  by  or  on  behalf  of  such  unqualified  person,  to 
order  a  sale  to  be  made  of  the  property  so  transmitted,  and  to  direct 
the  proceeds  of  such  sale,  after  deducting  the  expenses  thereof,  to  be 
paid  to  the  person  entitled  under  such  transmission,  or  otherwise  as 
the  court  may  direct ;  and  it  shall  be  in  the  discretion  of  any  such 
court  as  aforesaid  to  make  or  refuse  any  such  order  for  sale,  and 
to  annex  thereto  any  terms  or  conditions,  and  to  require  any  evi- 
dence in  support  of  such  application  it  may  think  fit,  and  generally 
to  act  in  the  premises  in  such  manner  as  the  justice  of  the  case 
requires. 

LXIIL  Every  order  for  a  sale  made  by  such  court  as  aforesaid 
shall  contain  a  declaration  vesting  the  right  to  transfer  the  ship  or 
share  so  to  be  sold  in  some  person  or  persons  named  by  the  court, 
and  such  nominee  or  nominees  shall  thereupon  be  entitled  to  transfer 
such  ship  or  share  in  the  same  manner,  and  to  the  same  extent,  as 
if  he  or  they  were  the  registered  owner  or  owners  of  the  same ;  and 
6very  registrar  shall  obey  the  requisition  of  such  nominee  or  nominees 
as  aforesaid  in  respect  of  any  transfer  to  the  same  extent  as  he  would 
be  compellable  to  obey  the  requisition  of  any  registered  owner  or 
owners  of  such  ship  or  share. 

(a)  See  p.  26. 

A 


ii  .STATUTES. 

LXIY.  Every  such  application  as  aforesaid  for  sale  sliall  be  made  ^ 
within  four  weeks  after  the  occurrence  of  the  event  on  which  such 
transmission  has  taken  place,  or  within  such  further  time  as  such 
court  as  aforesaid  may  allow,  such  time  not  in  any  case  to  exceed 
the  space  of  one  year  from  the  date  of  such  occurrence  as  aforesaid ; 
and  in  the  event  of  no  such  application  being  made  within  such 
period  as  aforesaid,  or  of  such  court  refusing  to  accede  thereto,  the 
ship  or  share  so  transmitted  shall  thereupon  be  forfeited  in  manner 
hereinafter  directed  with  respect  to  interests  acquired  by  imqualificd 
owners  in  ships  using  a  British  flag  and  assuming  the  British 
character. 

LXV.  It  shall  be  lawful  in  England  or  Ireland  for  the  Court  of 
Chancery,  in  Scotland  for  the  Court  of  Session,  in  any  British  pos- 
session for  any  court  possessing  the  pnncipal  civil  jurisdiction  within 
such  possession,  without  prejudice  to  the  exercise  of  any  other  power 
such  court  may  possess,  upon  the  summary  application  of  any  in- 
terested person  made  either  by  petition  or  otherwise,  and  either  ex 
parte  or  upon  service  of  notice  on  any  other  person,  as  the  court  may 
direct,  to  issue  an  order  prohibitiug  for  a  time  to  be  named  in  such 
order  any  dealing  with  such  ship  or  share ;  and  it  shall  be  in  the 
discretion  of  such  court  to  make  or  refuse  any  such  order,  and  to 
annex  thereto  any  terms  or  conditions  it  may  think  fit,  and  to  dis- 
charge such  order  when  granted  with  or  without  costs,  and  generally 
to  act  in  the  premises  in  such  manner  as  the  justice  of  the  case 
requires ;  and  every  registrar,  without  being  made  a  party  to  the 
proceedings,  upon  being  served  with  such  order,  or  an  official  copy- 
thereof,  shall  obey  the  same. 


3  &  4  VICT.,  Cap.  65. 

An  Act  to  improve  the  practice  and  extend  the  Jurisdiction 
of  the  High  Court  of  Admiralty  of  England. 

[7ih  Atigust  1840.] 

Whereas  the  jurisdiction  of   the  High   Court  of   Admiralty  of 

England  may  be  in  certain  respects  advantageously  extended,  and 

the    practice    thereof  improved:    Be  it   therefore   enacted  by  the 

Queen's  most  excellent  Majesty,  by  and  with  the  advice  and  consent 

of  the  Lords  spiritual  and  temporal,  and  Commons,  in  this  present 

Dean  of       Parliament 'assembled,  and  by  the  authority  of  the  same,  that  it  shall 

Arches  to    be  lawful  for  the  dean  of  the  arches  for  the  time  being  to  be  assistant 

Bit  for         to  and  to  exercise  all  the  power,  authority,  and  jurisdiction,  and  to 

r"^?t  t      ^*^®  *^  *^®  privileges  and  protections  of  the  judge  of  the  said  Higli 

Admiralty    ^^^^^  ®^  Admiralty,  with  respect  to  all  suits  and  proceedings  in  the 

in  certain    B&id  court,  and  that  all  such  suits  and  proceedings,  and  all  things 

cases.  relating  thereto,  brought  or  taking  place  before  the  dean  of  the 


3  &  4  VICT.  c.  65.  iii 

arcbes,  whetlier  the  judge  of  the  said  High  Court  of  Admiralty  bo  or 
be  not  at  the  same  time  sitting  or  transacting  the  business  of  the 
eame  court,  and  also  during  any  vacancy  of  the  office  of  judge  of  tho 
said  court,  shall  be  of  the  same  force  and  effect  in  all  respects  as  if 
the  same  had  been  brought  or  had  taken  place  before  the  judge  him- 
self, and  all  such  suits  and  proceedings  shall  be  entered  and  regis- 
tered as  haying  been  brought  and  as  haying  taken  place  before 
tlio  dean  of  the  arches  sitting  for  the  judge  of  the  High  Court  of 
Admiralty. 

II.  And  it  be  declared  and  enacted,  that  all  persons  who  now  are  Advocates, 
or  at  any  time  hereafter  may  be  entitled  to  practise  as  advocates  in  Sarrogates, 
the  Court  of  Arches  are  and  shall  be  entitled  to  practise  as  Advocates  ^^^  ^*'*^* 
in  the  said  High  Court  of  Admiralty ;  and  that  all  persons  who  now  (i '^JJ   e 
are  or  hereafter  may  be  entitled  to  act  as  surrogates  or  proctors  in  the  Arches  to 
Court  of  Arches  shall  be  entitled  respectively  to  practise  and  act,  or  be  ad  mi  tied 
to  be  admitted  to  practise  and  act,  as  the  case  may  be,  as  surrogates  ^^  Court  of 
and  proctors  in  the  said  High  Court  of  Admiralty,  according  to  the  ^^n^iral^^y- 
rules  and  practice  now  prevailing  and  observed  or  hereafter  to  be 

made  in  and  by  the  said  High  Court  of  Admiralty  touching  the  ad- 
mission and  practising  of  advocates,  surrogates,  and  proctors  in  the 
said  court  respectively. 

III.  And  be  it  enacted,  that  after  the  passing  of  this  act,  when-  Wbenever 
ever  any  ship  or  vessel  shall  be  under  arrest  by  process  issuing  from  *  ^^^ 
the  said  High  Court  of  Admiralty,  or  the  proceeds  of  any  ship  or  ^  *  ,^ 
vessel  having  been  so  arrested  shall  have  been  brought  into  and  be  q^  proceeds 
in  the  registry  of  the  said  court,  in  either  such  case  the  said  court  brought 
shall  have  full  jurisdiction  to  take  cognizance  of  all  claims   and  into  regis- 
causes  of  action  of  any  person  in  respect  of  any  mortgage  of  such  *J7»  ^^^ 
ship  or  vessel  and  to  decide  any  suit  instituted  by  any  such  person  in  ^^^  .    . 
respect  of  any  such  claims  or  causes  of  action  respectively  (&).  diction  over 

lY.  And  be  it  enacted,  that  the  said  Court  of  Admiralty  shall  claims  of 

have  jurisdiction  to  decide  all  questions  as  to  the  title  to  or  owner-  mortga- 

ship  of  any  ship  or  vessel,  or  the  proceeds  thereof  remaining  in  the  ^^^* 

registry,  arising  in  any  cause  of  possession,  salvage,  damage,  wages,  J^^^  ^ 

or  bottomry,  which  shall  be  instituted  in  the  said  court  after  the  „f,!l,.?  „„ 

jf  A.'        X  /  \  questions 

passmg  of  this  act  (c).  of  title  in 

Y.  And  be  it  enacted,  that  whenever  any  award  shall  have  been  all  causes 

made  by  any  justices  of  the  peace,  or  by  any  person  nominated  by  of  posses- 

them,  or  within  the  jurisdiction  of  the  cinque  ports  by  any  commis-  ^°°»  ^^' 

sioners,  respecting  the  amount  of  salvage  to  be  paid,  or  respecting  ^*^^ 

any  claims  and  demands  for  services  or  compensation,  which  such  J^^^^ 

justices  and  commissioners  within  their  several  jurisdictions  are  em-  jQti^Q  to 

powered  to  decide  under  the  provisions  of  two  acts  passed  in  the  second  the  Court 

year  of  the  reign  of  King  George  the  Fourth,  for  remedying  certain  de-  of  Admi- 

fects  relative  to  the  adjustment  of  salvage,  or  whenever  any  sum  shall  Jj*^!^.?"* 

have  been  voluntarily  paid  on  any-  such  account  of  salvage,  services,  ^^^ 

or  compensation,  it  shall  be  lawful  for  any  person  interested  in  the 

(6)  p.  27.  (e)  pp.  18,  143. 
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diBtribution  of  tlie  amount  awarded  or  paid  to  require  distribution  to 
be  forthwith  made  thereof,  and  the  person  or  persons  by  whom  such 
amount  shall  be  awarded,  or  in  the  case  of  yoluntaiy  payment  the 
person  by  whom  the  same  shall  have  been  reoeiyed,  shall  forthwith 
proceed  to  the  distribution  thereof  among  the  several  persons  entitled 
thereunto,  to  be  certified  in  the  case  of  an  award  under  the  hand  of 
the  person  or  persons  by  whom  such  amount  shall  be  awarded,  and 
an  accoimt  of  every  such  distribution  shall  be  annexed  to  the  award ; 
and  if  any  person  interested  in  the  distribution  shall  think  himsolf 
aggrieved  on  account  of  its  not  being  made  according  to  the  award, 
or  otherwise,  it  shall  be  lawful  for  him,  within  fourteen  days  after 
the  making  of  the  award,  or  payment  of  the  money,  but  not  after- 
wards, to  take  out  a  monition  from  the  said  High  Court  of  Admi- 
ralty, requiring  any  person  being  in  possession  of  any  part  of  the 
amount  awarded  or  voluntarily  paid  to  bring  in  the  same,  to  abide 
the  judgment  of  the  court  concerning  the  distribution  thereof;  and 
in  the  case  of  an  award  the  person  or  persons  by  whom  the  award 
shall  have  been  made  shall,  upon  monition,  send  without  delay  to  the 
said  High  Court  of  Admiralty  a  copy  of  the  proceedings  before  him 
and  them,  and  of  the  award,  on  unstamped  paper,  certified  under  his 
or  their  hand ;  and  the  same  shall  be  admitted  by  the  court  as  evidence, 
and  the  amount  awarded  or  voluntarily  paid  shaU  be  distributed  ac- 
cording to  the  judgment  of  the  court. 
The  Court,       VI.  And  be  it  enacted,  that  the  High  Court  of  Admiralty  shall 
in  certain    have  jurisdiction  to  decide  all  claims  and  demands  whatsoever  in  the 
cases,  may  nature  of  salvage  for  services  rendered  to  or  damage  received  by  any 
adjudicate   gj^p  qj.  gea- going  vessel  (d),  or  in  the  nature  of  towage  (c),  or  for 
for  ser-        necessaries  (/),  supplied  to  any  foreign  ship  or  sea- going  vessel,  and  to 
vices,  and    enforce  the  payment  thereof,  whether  such  ship  or  vessel  may  have 
neces-iaries,  been  within  the  body  of  a  county,  or  upon  the  high  seas,  at  the  time 
although     -when  the  services  were  rendered  or  damage  received,  or  necessaries 
not  on  the   fumiahed,  in  respect  of  which  such  claim  is  made. 

YII.  And  be  it  enacted,  that  in  any  suit  depending  in  the  said 
Evidenoe     High  Court  of  Admiralty  the  court  (if  it  shall  think  fit)  may  summon 
taken  vivsL  before  it  and  examine  or  cause  to  be  examined  witnesses  by  word  of 
Tooe  in        mouth,  and  either  before  or  after  examination  by  deposition,  or  before 
open  Coort.  a  commissioner,  as  herein-after  mentioned ;  and  notes  of  such  evi- 
dence shall  be  taken  down  in  writing  by  the  judge  or  registrar,  or  by 
such  other  person  or  persons,  and  in  such  manner,  as  the  judge  of 
the  said  coui-t  shall  direct  {g), 
Eyidence         YIII.  And  be  it  enacted,  that  the  said  court  may,  if  it  shall  think 
may  be        £t,  in  any  such  suit  issue  one  or  more  special  commissions  to  some 
^^^Vjf^^  person,  beingan  advocate  of  thesaid  High  Court  of  Admiralty  of  not  less 
a  commia-    *^""^  seven  years  standing,  or  a  barrister-at-law  of  not  less  than  seven 
Bioner.         years  standing,  to  take  evidence  by  word  of  mouth,  upon  oath,  which 
every  such  commissioner  is  hereby  empowered  to  administer,  at  such 
time  or  times,  place  or  places,  and  as  to  such  fact  or  facts,  and  in 
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ench  manner,  order,  and  course,  and  under  such  limitations  and  re- 
fitrictions,  and  to  transmit  the  same  to  the  registry  of  the  said  court, 
in  such  form  and  manner  as  in  and  by  the  commission  shall  be 
directed ;  and  that  such  commissioner  shall  be  attended,  and  the 
witnesses  shall  be  examined,  cross-examined,  and  re-examined  by  the 
parties,  their  counsel,  proctors,  or  agents,  if  such  parties,  or  either  of 
them,  shall  think  fit  so  to  do ;  and  such  commission  shall,  if  need  be, 
make  a  special  report  to  the  court  touching  such  examination,  and 
theconductor  absenceof  any  witness  or  other  person  thereon  or  relating 
thereto  ;  and  the  said  High  Court  of  Admiralty  is  hereby  authorized 
to  institute  such  proceedings,  and  make  such  order  or  orders,  upon 
such  report,  as  justice  may  require,  and  as  may  be  instituted  or  made 
in  any  case  of  contempt  of  the  said  court  {h), 

IX.  And  be  it  enacted,  that  it  shall  be  lawful  in  any  suit  depend-  Attendance 
ing  in  the  said  Court  of  Admiralty  for  the  judge  of  the  said  court,  or  ©^  wit- 
for  any  such  commissioner  appointed  in  pursuance  of  this  act,  to  re-  '^^^J^"^" 
quire  the  attendance  of  any  witnesses,  and  the  production  of  any  Jf  papers" 
deeds,  OTidences,  books,  or  writings,  by  writ,  to  be  issued  by  such  may  be 
judge  or  commissioner  in  such  and  the  same  form,  or  as  nearly  as  compelled 
may  be,  as  that  in  which  a  writ  of  subpoena  ad  testificandum,  or  of  ^7  snb- 
Bubpoena  duces  tecum,  is  now  issued  by  her  Majesty's   court  ofP®°** 
Queen's  Bench  at  Westminster ;  and  that  eyery  person  disobeying 

any  such  writ  so  to  be  issued  by  the  said  judge  or  commissioner  shall 
be  considered  as  in  contempt  of  the  said  High  Court  of  Admiralty, 
and  may  be  punished  for  such  contempt  in  the  said  court  (t). 

X.  And  be  it  enacted,  that  all  the  provisions  of  an  act  passed  in  the  Provisions 
fourth  year  of  the  reign  of  his  late  Majesty,  intituled  **  An  Act  for  of  3  &  4 
the  further  Amendment  of  the  Law,  and  better  Administration  of  ^-  ^»  ^^ 
Justice,"  with  respect  to  the  admissibility  of  the  evidence  of  witnesses  ^   /  j\q 
interested  on  account  of  the  verdict  or  judgment,  shall  extend  to  the  Ooart  of 
admissibility  of  evidence  in  any  suit  pending  in  the  said  Court  of  Admiralty. 
Admiralty,  and  the  entry  directed  by  the  said  Act  to  be  made  on  the 

record  of  judgment  shall  be  made  upon  the  document  containing  the 
final  sentence  of  the  said  court,  and  shall  have  the  like  effect  as  the 
entry  on  such  record. 

XI.  And  be  it  enacted,  that  in  any  contested  suit  depending  in  Power  to 
the  said  Court  of  Admiralty  the  said  court  shall  have  power,  if  it  direct 
fihall  think  fit  so  to  do,  to  direct  a  trial  by  jury  of  any  issue  or  issues  **^^*** 
on  any  question  or  questions  of  fact  arising  in  any  such  suit,  and 

that  the  substance  and  form  of  such  issue  or  issues  shall  be  specified 
by  the  judge  of  the  said  court  at  the  time  of  directing  the  same  ;  and 
if  the  parties  di£fer  in  drawing  such  issue  or  issues,  it  shall  be  referred 
to  the  judge  of  the  said  court  to  settle  the  same ;  and  such  trial  shall 
be  had  before  some  judge  of  her  Majesty's  Superior  Courts  of  Common 
Law  at  Westminster,  at  the  sittings  at  Nisi  Prius  in  London  or  Mid- 
dlesex, or  before  some  judge  of  assize  at  Ni&i  Prius,  as  to  the  said 
court  shall  scom  fit  {k), 

XII.  And  be  it  enacted,  that  the  costs  of  such  issues,  or  of  such  Costs  of 
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oommission  as  aforesaidi  as  the  judge  of  the  said  High  Court  of  Ad- 
miralty shall  under  this  act  direct,  shall  be  paid  by  sudi  pazty  or 
parties,  person  or  persons,  and  be  taxed  by  the  registrar  of  the  said 
High  Court  of  Admiralty,  in  such  manner  as  the  said  judge  shall 
direct,  and  that  payment  of  such  costs  shall  be  enforced  in  the  ssme 
manner  as  costs  between  party  and  party  may  be  enforced  in  other 
proceedings  in  the  said  court. 

XUI.  And  be  it  enacted,  that  the  said  Court  of  Admiralty,  upon 
application  to  be  made  within  three  calendar  months  after  the  trial 
of  any  such  issue  by  any  party  concerned,  may  gnmt  and  direct  oos 
or  more  new  trials  of  any  such  issue,  and  may  order  saoh  new  trial 
to  take  place  in  the  manner  herein-before  directed  with  regard  to  the 
first  trial  of  such  issue,  and  may  by  order  of  the  same  court  direct 
such  costs  to  be  paid  as  to  the  said  court  shall  seem  fit  upon  any 
application  for  a  new  trial,  or  upon  any  new  trial,  or  second  or 
other  new  trial,  and  may  direct  by  whom  and  to  whom,  and  at  what 
times  and  in  what  manner  such  costs  shall  be  paid. 

XIV.  And  be  it  enacted,  that  the  granting  or  refdaing  to  giant 
an  issue,  or  a  new  trial  of  any  such  issue,  may  be  matter  of  appeal  to 
her  Majesty  in  council  {I). 

XY.  And  be  it  enacted,  that  at  the  trial  of  any  issue  directed  by 
the  said  High  Court  of  Admiralty,  either  party  shall  hare  all  the  . 
like  powers,  rights,  and  remedies  with  respect  to  bills  of  exoep- 
tions  as  parties  impleaded  before  justices  may  have,  by  Tirtne  of 
the  statute  made  in  that  behalf  in  the  thirteenth  year  of  the  rogn 
of  King  Edward  the  First,  with  respect  to  exceptions  alleged  by 
them  before  such  justices,  or  by  any  other  statute  made  in  Uie 
like  behalf ;  and  every  such  bill  of  exceptions,  sealed  with  the  seal 
of  the  judge  or  judges  to  whom  such  exceptions  shall  have  been 
made,  shall  be  annexed  to  the  record  of  the  trial  of  the  said  issue. 

XVI.  And  be  it  enacted,  that  the  record  of  the  said  iasue,  and  of 
the  verdict  therein,  shall  be  transmitted  by  the  assodata  or  other 
proper  officer  to  the  registrar  of  the  said  Court  of  Admiralty ;  and 
the  verdict  of  the  jury  upon  any  such  issue  (imless  the  same  shall 
be  set  aside)  shall  be  conclusive  upon  the  said  court,  and  upon  all 
such  persons  ;  and  in  all  further  proceedings  in  the  cause  in  which 
such  fact  is  found  the  said  court  shall  assume  such  fact  to  be  as 
found  by  the  jury. 

XYII.  And  be  it  enacted,  that  every  person  who,  if  this  act  had 
not  been  passed,  might  have  appealed  and  made  suit  to  her  Majesty 
in  council  against  any  proceeding,  decree,  or  sentence  of  the  said 
High  Court  of  Admiralty  under  or  by  virtue  of  an  act  passed  in  the 
third  year  of  the  reign  of  his  late  Majesty,  intituled  '*  An  Act  for 
transferring  the  Powora  of  the  High  Court  of  Delegates,  both  in 
Ecclesiastical  and  Maiitime  Causes,  to  his  Majesty  in  Council/'  may 
in  liko  manner  appeal  and  make  suits  to  her  Majesty  in  council 
ap^ainst  the  proceedings,  decrees,  and  sentences  of  the  said  court  in 
all  suits  instituted  and  proceedings  had  in  the  same  by  virtue  of  the 
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provisions  of  tlus  act,  and  that  all  the  proyisions  of  the  said  last- 
mentioned  act  shall  apply  to  all  appeals  and  suits  against  the  pro- 
ceedings, decrees,  and  sentences  of  the  said  court  in  suits  instituted 
and  proceedings  had  hy  yirtue  of  the  provisions  of  this  act;  and 
such  appeals  and  suits  shall  be  proceeded  in  in  the  manner  and  form  8  &  4  W. 
provided  by  an  act  passed  in  the  fourth  year  of  the  reign  of  his  late  ^t  c.  41, 
Majesty,  intituled  "  An  Act  for  the  better  Administration  of  Justice  ^  *PP^J^  "* 
in  his  Majesty's  Privy  Council;'*  and  all  the  provisions  of  the  said  manner 
last-mentioned  act  relating  to  appeals  and  suits  from  the  High  Court 
of  Admiralty  shall  be  applied  to  appeals  and  suits  from  the  said  court 
in  suits  instituted  and  proceedings  had  by  yirtue  of  the  provisions  of 
tbis  act :  provided  always,  that  in  any  such  appeal  the  notes  of  evi-  Certified 
dence  taken  as  herein-before  provided  by  or  under  the  direction  of  notes  of 
the  judge  of  the  said  High  Coiirt  of  Admiralty  shall  be  certified  by  «^*^6nce 
the  said  judge  to  her  Majesty  in  council,  and  shall  be  admitted  to  bei^mHted 
prove  the  oral  evidence  given  in  the  said  Court  of  Admiralty,  and  on  appeal. 
that  no  evidence  shall  be  admitted  on  such  appeal  to  contradict  the 
notes  of  evidence  so  taken  and  certified  as  aforesaid,  but  this  proviso 
shall  not  enure  to  prevent  the  Judicial  Committee  of  the  Privy 
Council  from  directing  witnesses  to  be  examined  and  re-examined 
upon  such  facts  as  to  the  Committee  shall  seem  fit,  in  the  manner 
directed  by  the  last-recited  act  (ni). 

XVIII.  And  be  it  enacted,  that  it  shall  be  lawful  for  the  judge  of  Power  for 
the  said  High  Court  of  Admiralty  from  time  to  time  to  make  sudi  J"dge  of 
rules,  orders,  and  regulations  respecting  the  practice  and  mode  of  J-™^'?**^ 
proceeding  of  the  said  court,  and  the  conduct  and  duties  of  the  ^uleB  of 
officers  and  practitioners  therein,  as  to  him  shall  seem  fit,  and  from  Court, 
time  to  time  to  repeal  or  alter  such  rules,  orders,  or  regulations: 
provided  always,  that  no  such  rules,  orders,  or  regulations  shall  be 

of  any  force  or  effect  until  the  same  shall  have  been  approved  by 
her  Majesty  in  council. 

XIX.  And  be  it  declared  and  enacted,  that  no  action  shall  lie  Protection 
against  the  judge  of  the  said  High  Court  of  Admiralty  for  error  in  ?f  the 
judgment,  and  that  the  said  judge  shall  bo  entitled  to  and  have  all  J?^^     . 
privileges  and  protections  in  the  exercise  of  his  jurisdiction  as  judge  ^f  ^jmi- 
of  the  said  court  which  by  law  appertain   to  the  judges  of  her  ralty. 
Majesty's  Superior  Courts  of  Common  Law  in  the  exercise  of  their 
several  jurisdictions. 

XX.  And  be  it  enacted,  that  the  keeper  for  the  time  being  of  Gaolers  to 
overy  common  gaol  or  prison  shall  be  bound  to  receive  and  take  into  receive  pri- 
his  custody  all  persons  who  shall  be  committed  thereunto  by  the  said  *°?.!^^^u°^" 
Court  of  Admiralty,  or  who  shall  be  committed  thereunto  by  any  ^^  Courf 
coroner  appointed  by  the  judge  of  the  said  Court  of  Admiralty,  upon  ©f  Admi- 
any  inquest  taken  within  or  upon  the  high  seas  adjacent   to  the  ralty  or  by 
county  or  other  jurisdiction  to  which  such  gaol  or  prison  belongs ;  Admiralty 
and  evei-y  keeper  of  any  gaol  or  prison  who  shall  refuse  to  receive  Coroners. 
into  his  custody  any  person  so  committed,  or  wilfully  or  carelessly 

suffer  such  person  to  escape  and  go  at  large  without  lawful  war- 
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rant,  shall  be  liable  to  the  like  penalties  and  oanaeqnenoai  as  if 

Buch  person  had  been  oommitted  to  his  custody  hj  any  other  lavfol 

authority  (n). 
Frisonert  XXI.  And  be  it  enacted,  that  it  chall  be  lawful  for  the  judge  of 
in  COB-  the  said  High  Court  of  Admiralty  to  order  the  disdiarge  of  soy 
tempt  may  person  who  shall  be  in  custody  for  contempt  of  the  eaid  court,  Ik 
be  dis-  mxy  cause  other  than  for  nonpayment  of  money,  on  such  cnnditifiw 
charged,      as  to  the  judge  shall  seem  just :  provided  always,  that  the  order  fir 

such  discharge  shall  not  be  deemed  to  haye  purged  tlie  original  ooo- 

tempt  in  case  the  conditions  on  which  such  order  shall  be  made  ht 

not  fulfilled  (o). 
Jarisilio-  XXII.  And  be  it  enacted,  that  the  said  High  Court  of  Admixalkj 
tion  to  try  &hall  haTO  jurisdiction  to  decide  all  matters  and  questions  oanoenuag 
questions  booty  of  war,  or  the  distribution  thereof,  which  it  shall  please  hm 
concerning  Majesty,  her  heirs  and  successors,  by  Ihe  advioe  of  her  and  their 
booty  of  Privy  Council,  to  refer  to  the  judgment  of  the  said  court ;  and  in  all 
^^'  matters  so  referred  the  court  shall  proceed  as  in  cases  of  piiss  of 

war,  and  the  judgment  of  the  court  therein  shall  be  binding  upoa 

all  parties  concerned. 
Jorisdic-  XXIII.  Proyided  always,  and  be  it  enacted,  that  nothing  heron 
tiou  of  contained  shall  be  deemed  to  preclude  any  of  her  Majeety's  couzts  of 
Coarts  of  law  or  equity  now  haying  jurisdiction  oyer  the  several  subject 
Law  and  matters  and  causes  of  action  herein-before  mentioned  from  oon- 
Equity  not  ^^ng  to  exercise  such  jurisdiction  as  fully  as  if  this  act  had  not 
^^^^         been  passed. 

.      '             XXIV.  And  be  it  enacted,   that  this  act  may  be  r^i^led  cr 
beamended  ^i^^i^d^^i  hy  any  act  to  be  passed  in  this  session  of  Parliament. 
this  ses-  
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An  Act  to  make  Provision  for  the  Judge,  Registrar,  and 
Marshal  of  the  High  Court  of  Admiralty  of  England. 

[7th  August  1840.] 

WnEKEAS  the  present  manner  of  remunerating  the  judge,  registrar, 
and  marshal  of  the  High  Court  of  Admiralty  of  England  ought  not 
to  be  continued,  and  it  is  expedient  to  make  other  proyiaion  for  the 
same,  and  for  defraying  the  other  expenoes  incidental  to  the  said 
court :  Be  it  therefore  enacted  by  the  Queen's  most  excellent  Ma- 
jesty, by  and  with  the  adyice  and  consent  of  the  Lords  spiritual  and 
temi>oral,  and  Commons,  in  this  present  Parliament  assembled,  and 
Judge         by  the  authority  of  the  same,  that  a  yearly  salary  of  four  thousand 
of  the         pounds  shall  be  paid  to  the  judge  of  the  said  High  Court  of  Ad- 
^*8^^?^^t  miralty,  and  such  salary  shall  be  payable  quarterly,  and  shall  be 

nilty  to^be  ^^^^6®^  ^P®^  *"^d  P^d  ®^*  ^^  *^®  Consolidated  Fund  of  the  United 
paid  by  Kingdom  of  Great  Britain  and  Ireland :  proyided  always,  that  any 
salary.  such  judge,  after  the  present  Parliament,  shall  during  his  oontinu- 
N«**o«*  (n)p.801.  (o)p.301. 
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anoe  in  ofiB.ce  as  judge  be  incapable  of  being  elected  or  sitting  as  a  in  future 
member  of  the  Honse  of  Commons.  parlia- 

II.  And  be  it  enacted,  that  an  act  passed  in  the  fiftieth  year  of  the  ments. 
reign  of  King  George  the  Third,  intituled  **  An  Act  for  regulating  Repeal  of 
the  Ofi&ces  of  Eegistrars  of  Admiralty  and  Prize  Courts,"  is  hereby  ^^^'  ^»  ®- 
repealed,   and  that  the  registrar  of  the  High  Court  of  Admiralty       '. 
shall  receive,  out  of  the  fee  fund  herein-after  mentioned,  *y©*rly  ^1©  uaU 
salary  of  fourteen  hundred  pounds,  instead  of  aU  fees,  dues,  perqui-  i,.  ealary. 
sites,  emoluments,  and  profits  heretofore  received  by  or  on  account  of 
or  for  such  registrar  as  aforesaid :  provided  always,  that  in  time  of 
war  or  other  extraordinary  circumstances  causing  a  great  increase  of 
business  in  the  office  of  registrar  of  the  court  it  shall  be  lawful  for 
her  Majesty,  on  the  recommendation  of  the  judge  of  the  High  Court 
of  Admiralty,  to  direct  that  the  yearly  salary  of  the  said  registrar 
be  increased  to  such  sum,  not  exceeding  two  thousand  pounds,  as  her 
Majesty  shall  be  pleased  to  direct ;  and  such  increased  salary  shall 
thenceforward  continue  to  be  paid  to  the  said  registrar,  instead  of  his 
salary  as  fixed  by  this  act,  and  subject  to  aU  the  provisions  respect- 
ing the  same,  xmtil  her  Majesty  shall  be  pleased  to  direct  that  such 
increased  salary  be  again  reduced. 

III.  And  be  it  enacted,  that  the  person  last  before  the  passing  of  Appoint- 
this  act  executing  the  duties  of  deputy  registrar  of  the  said  court  ™eDt  of 
shall  be  the  first  registrar  thereof  under  and  by  virtue  of  this  act,  J"^gi8trar. 
and  he  shall  hold  the  same  during  his  good  behaviour,  subject  to  be 
removed  by  the  judge  of  the  said  court  for  good  and  reasonable 
cause,  such  removal  to  be  approved  of  by  the  Lord  High  Admiral  of 
the  United  Kingdom  of  Great  Britain  and  Ireland  for  the  time 
being,  or  by  the  Lords  Commissioners  for  executing  the  office  of 
Lord  High  Admiral,  as  the  case  may  be ;  and  every  registrar  here- 
after to  be  appointed  for  the  said  High  Court  of  Admiralty  shall  be 
appointed,  and  for  good  and  reasonable  cause  be  removable,  by  the 
judge  of  the  said  court,  such  appointment  and  removal  respectively 
being  subject  to  the  approbation  of  the  said  Lord  High  Admiral  or 
the  said  Lords  Commissioners,  as  the  case  may  be ;  and  every  such 
registrar  shall  be  taken  from  among  proctors  practising  in  the  said 
court,  and  of  ten  years  standing  at  least. 

lY.  Provided  always,  and  be  it  further  enacted,  that  the  first  Begistrar 
registrar  under  and  by  virtue  of  this  act,  and  every  registrar  to  be  '^^^  **" 
hereafter  appointed,  shall,  subject  to  such  orders  as  her  Majesty  in  *® . 
council  shall  from  time  to  time  make,  attend  the  hearing  by  the  ^^  Yt  the 
Judicial  Committee  of  the  Privy  Council  of  all  causes  and  appeals  hearing  cf 
which  the  registrar  of  the  High  Court  of  Admiralty  was  entitled  to  caases  and 
attend  in  person  or  by  deputy  by  virtue  of  his  office  of  registrar  of  *PPe*l* 
the  High  Courts  of  Admiralty,  Delegates,  and  Appeals  for  Prizes,  ^^^  Jg. 
before  the  passing  of  an  act  passed  in  the  third  and  fourth  years  of  ^rar  of  tho 
his  late  Majesty  King  William  the  Fourth,  intituled  */  An  Act  for  Coart  of 
the  better  Administration  of  Justice  in  his  Majesty's  Privy  Council,"  Chancery, 
and  likewise  shall,  subject  to  any  order  of  her  Majesty  in  Council,  ^  ^  ^^' 
transact,  perform,  or  do  all  acts,  matters,  and  things  that  shall  be  ^>  ^  ^^* 
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found  necessary  or  have  heretofore  been  done  by  the  said  regiairar  « 
his  deputies  in  respect  of  sach  causes  and  appeals. 
Marslial  to       V*  And  be  it  enacted,  that  the  marshal  of  ^e  High  Court  of 
be  paid  by  Admiralty  shall  receive  out  of  the  fee  fund  herein-after  mentioaed  a 
nUry.        yearly  salary  of  five  hundred  pounds,  besides  each  traTelling  and 
other  expences  necessarily  incurred  in  the  execution  of  his  daty  is 
the  judge  of  the  Admiralty  Court,  with  the  approbation  of  l^e  oom- 
missioners  of   her  Majesty's   treasury  of  the  United  £jngdam  of 
Great  Britain  and  Ireland,  shall  allow,  instead  of  all  fees,  dues, 
perquisites,   emoluments,  and  profits  heretofore  reoeived  by  or  os 
Salary  may  account  of  such    marshal :    provided   always,  that  in  time  of  wu 
be  in-  and  other  extraordinary  circiimstances  causing  a  g^reat  increase  in 

creased  in    the  business  of  the  office  of  marshal  of  the  court,  it  shall  be  lawf ol 
time  of       £qj.  j^gj.  jjajesty,  on  the  recommendation  of  the  judge  of  &e  coart, 
to  direct  that  the  yearly  salary  of  the  marshal  be  increased  to  sa^ 
sum,  not  exceeding  eight  hundred  pounds,  as  her  Majesty  shall  be 
pleased  to  direct ;  and  such  increased  salary  shall  thencefonraid  con- 
tinuo  to  bo  paid  to  the  marshal  instead  of  his  salary  as  fixed  by  this 
act,  and  subject  to  all  the  provisions  respecting  the  same,  until  her 
Majesty  shall  be  pleased  to  direct  that  such  increased  salary  be  again 
reduced. 
Clerka,  &c.      ^I*  And  be  it  enacted,  that  the  judge  of  the  High  Court  of  Admi- 
to  be  ap-     rally,  subject  to  the  approval  of  the  Lord  High  Admiral,  or  any  three 
pointed  by  or  more  of  the  Commissioners  for  executing  tbo  office  of  lord  hi»h 
judge,  sub-  admiral,  shall  appoint  so  many  officers  as  he  shall  think  necessary 
a^Droval      ^^^  executing  the  process  of  the  said  court,  and  also  so  many  clerks  and 
of  Lord        servants  as  he  shall  think  necessary  for  carrying  on  the  business  of 
High  Ad-    the  said  court ;  and  the  said  judge,  with  the  like  approral,  may  re- 
in iral.         move,  at  pleasure,  all  or  any  of  the  clerks,  officers,  and  Berrants  so 
appointed ;  and  the  commissioners  of  her  Majesty's  treasury  shall  fix 
the  salaries  of  all  such  clerks  and  servants;  and  the  officers  for 
executing  the  process  of  the  court  shall  be  paid  such  allowances, 
and  such  travelling  and  other  expences  necessarily  incurred  in  the 
execution  of  their  duty,  as  the  judge  of  the  admiralty  court,  with  the 
approbation  of  the  commissioners  of  her  Majesty's  treasury,  shall 
allow ;  and  the  salaries  of  all  the  clerks  and  servants,  and  all  such 
allowances  and  expences,  and  all  other  expences  of  carrying  on  the 
business  of  the  said  court,    not   otherwise  provided  for,    shall  bo 
paid  out  of  the   fee  fund   herein-after   mentioned,   and   shall  be 
allowed  in  the  account  to  bo  rendered  by  the  registrar  as  horcin-aftor 
provided. 
Retiring  VII.  And  be  it  enacted,  that  it  shall  be  lawful  for  hw  Majesty,  by 

lienuion  to  letters  patent  under  the  groat  seal  of  Great  Britain,  to  give  and  gnmt 
judge.  Qjy  annuity,  not  exceeding  the  yearly  sum  of  two  thousand  pounds 
to  any  person  who  shall  have  executed  the  office  of  judge  of  the  High 
Court  of  Admiralty,  and  shall  have  resigned  the  same,  to  be  paid  quar- 
terly, and  to  be  charged  upon  and  paid  out  of  the  consolidated  fund 
of  the  United  Kingdom  of  Great  Britain  and  Ireland,  such  annuity  to 
commence  from  tho  time  at  which  such  judge  of  the  said  court  shall 
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bave  resigpied  his  said  office,  and  to  continue  thenceforth  during  the 
natural  life  of  the  grantee :  provided  always,  that  no  such  annuity 
shall  be  granted  unless  either  the  grantee  shall  have  been  judge  of 
tbe  said  court  during  at  least  fifteen  years,  or  unless  such  person 
Bhall  be  afflicted  with  some  permanent  infirmity  disabling  him  from 
tbe  due  execution  of  his  said  office,  which  shall  be  expressly  recited 
in  the  g^ant :  provided  also,  that  if  the  grantee  of  any  such  annuity 
shall  bold  any  other  office  of  profit  under  her  Majesty  he  shall  be  en- 
titled to  receive  so  much  only  of  the  said  annuity  as,  together  with 
the  salary  and  profits  of  such  other  office,  shall  not  exceed  the  sum  of 
two  thousand  pounds. 

YIIJ.   And  be  it  enacted,  that  the  said  salaries  and  annuities  shall  Salaries 
be  paid,  free  and  clear  of  all  fees,  taxes,  and  charges  whatsoever,  by  and  annni- 
fouT  eqnal  quarterly  payments,  on  the  fifth  day  of  January,  the  fifth  *»«*»  ^^^ 
day  of  April,  the  fifth  day  of  July,  and  the  tenth  day  of  October  in  ***  ^  P*^^' 
every  year :  provided  that  the  payment  to  be  made  in  each  case  on 
the  filrst  of  the  said  quarterly  days  which  shall  happen  after  the 
aocnial  of  the  right  thereunto  of  the  person  receiving  the  same  imder 
Hub  act  shall  be  a  rateable  proportion  of  a  quarter's  salary  according  to 
the  time  then  elapsed  since  the  accrual  of  such  right ;  and  in  case  of 
"vacancy  in  the  office  of  any  judge,  registrar,  or  marshal,  or  of  any 
derk,   officer,  or  servant,  receiving  a  salary  under  this  act,  whose 
salary  is  fixed  by  this  act,  of  the  High  Court  of  Admiralty,  the 
X>eTson  making  the  vacancy,  his  executors  or  administrators,  shall 
be  entitled  to  a  proportional  part  of  his  quarterly  salary  according  to 
the  time  elapsed  between  the  vacancy  and  the  last  quarterly  payment. 
IX.  And  be  it  enacted,  that  the  office  of  registrar  of  the  High  Court 
of  Admiralty  shall  not  in  future  bo  executed  by  deputy,  except  in  Office  of 
case  of  illness  or  absence  for  any  cause  to  be  allowed  by  the  judge,  registrar 
but  the  person  appointed  registrar  shall,  by  himself,  or  with  an  as-  "o*  ^  ^ 
sistant,  in  case  an  assistant  shall  be  necessary,  personally  execute  f^^j"    » . 
the  duties  thereof :  provided  always,  that  the  judge,  surrogate,  com- 
missioner, or  other  substitute  of  the  judge,  may,  according  to  the 
established  law  and  practice  of  the  said  court,  from  time  to  time,  and 
as  occasion  may  require,  assume  an  actuary  for  the  purpose  of  record- 
ing acts :  provided  also,  that  the  said  registrar  may,  with  the  appro- 
bation of  the  judge,  from  time  to  time  appoint  such  and  so  many 
proctors  of  the  said  coui't  as  may  be  doomed  necessary,  to  be  exami- 
ners thereof  (p). 

X.  And  be  it  enacted,  that  it  shall  be  lawful  for  the  said  registrar,  Appoint- 
irom  time  to  time  as  occasion  may  require,  to  appoint  a  deputy  or  ment  of 
assistant,  being  a  proctor  of  the  said  court,  to  act  for  the  said  regis-  deputy 
trar,  in  case  of  his  absence  from  illness  or  other  reasonable  cause  ^"onu-*^ 
allowed  by  the  judge,  such  deputy  or  assistant  to  be  first  approved  j^^g^  &c. 
by  the  judge  of  the  High  Court  of  Admiralty ;  and  n©  such  deputy  or 
assistant  shall  continue  to  act  for  any  longer  time  than  shall  bo 
allowed  and  specified  in  and  by  the  order  which  shall  bo  made  by,  on 
each  occasion^  the  judge  of  the  High  Court  of  Admiralty :  provided, 

(p)  p.  263. 
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that  in  case  any  registrar  of  the  said  oonrt  wlio  ahall  be  pxeTented  hf 
illness  from  giving  his  personal  attendance  shall  omit  for  &e  spaoe 
of  two  days  to  appoint   such   deputy  or  assistant,  the  judge  of 
the  High  Court  of  Admiralty  shall,   if  he    shall    see   fit,  hizaself 
appoint  such  deputy  or  assistant,  and  direct  what  part  of  the  salirj 
of    such  registrar  shall  he  received  hy  such   deputy  or  awsTBtawt, 
and  the   same  shall  be  paid  over   to   and    reoeiyed    by  him  to- 
cordingly. 
Jodge  of         XI.  And  he  it  enacted,  that  at  any  time  when  the  state  of  fk 
dbtwt  ^^^^'^  ^^  ^^®  B^^  court  shall  appear  to  require  the  i^pointmoit  of 
the  ap-        ^^  assistant  registrar,  the  judge  of  the  High  Court  of  Admiralty  wxy 
poiniment   direct  the  registrar  to  make  such  appointment ;  and  such  assistaztt 
of  an  registrar,  being  one  of  the  proctors  of  the  said  court,  shall  thereapoa 

aeaiBtant      \^  appointed  by  the  registrar,  subject  to  the  approval  of  the  jndge  of 
registrar ;    ^^  court,  and  for  such  time  as  the  judge  may  think  necessary,  aad 
»»ry«  Bhall  be  entitled  to  receive  a  salary,  not  exceeding  twelve  hmtdred 
pounds,  as  her  Majesty  shall  be  pleased  to  direct,  which  salary  in 
either  case  shall  be  paid  out  of  the  same  fund  and  be  snhject  to  the 
same  provisions  as  are  herein  enacted  with  respect  to  the  payment  of 
the  salary  of  the  registrar. 
Aeeonot  of       XII.  Provided  always,  and  be  it  farther  enacted,  that  the  judge  of 
akri^and  *^®  ^^^^  ^^^  ^^  Admiralty  shall  cause  to  be  laid  on  the  table  erf 
appoint-      ^®  House  of  Commons,  within  fourteen  days  of  making  the  increass 
xnents  to      ^^  salaries  or  the  appointments  herein-after  mentioned,  if  parliament 
be  laid  on    shall    be  then  assembled,   or   if  parliament   shall   not    he   sitting 
the  table  of  then  within  fourteen   days  next  after  the  assembling  thereof,  an 
f  C   ^^^   account  of  all  increase  of  salaries  made  under  the  authority  of  this 
mona.  ^^^'  ^^^  ^^  ^^  appointments  of  officers,    clerks,  and  servants  made 

imder  this  act,  by  the  said  judge,  with  the  consent  or  approba- 
tion of  the  Lord  High  Admiral  or  Commissioners  for  executing  the 
office  of  the  lord  high  admiral,  or  by  the  registrar  with  the  oonsent 
or  approbation  or  by  the  direction  of  the  said  judge,  with  an  ac- 
count of  the  salaries  directed  to  be  paid  to  such  offioers,  clerks,  and 
servants. 
Her  Ma-  XIII.  And  be  it  declared  and  enacted,  that  it  shall  be  lawful  for 

jesty  may  her  Majesty  to  regulate  the  fees  of  the  said  court,  and  to  amend  and 
tibT  ^f*  ^^^^  *^®  tohle  of  fees  therein,  as  by  her  Majesty,  with  the  advice 
fecB*  °        ^^  ^°^  privy  council,  shall  be  thought  fit. 

lleciBtrar         XIV.  And  be  it  enacted,  that  the  registrar  of  the  High  Court  of 

to  account  Admiralty  shall,  on  or  before  the  twentieth  day  of  January  in  every 

annually      year,  render  to  the  lord  high  treasurer  or  the  commissioners  of  her 

for  all  fees  Majesty's  treasury,  upon  oath,  to  be  sworn  before  the  judge  of  the 

received  by  High  Court  of  Admiralty  or  a  surrogate  of  the  said  court,  a  true 

account  in  writing  of  the  gross  and  net  amount  of  aU  such  fees  and 

emoluments  as  «shall  have  become  duo  in  the  preceding  year  ending 

on  the  fifth  day  of  January  on  account  of  the  judge  of  the  said  court, 

by  virtue  of  his  office  as  such  judge,  or  on  account  of  the  marshal  or 

any  other  officer  of  the  said  court,  specifying  the  particulars  of  the 

payments,  disbursements,  allowances,  and  charges  constituting  the 
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difference  between  sucli  gross  and  ["net  amounts,  and  also  a  like 
account  of  all  the  fees,  dues,  perquisites,  emoluments,  and  profits 
received  by  or  on  account  of  or  for  the  registrar  of  the  said  Court  of 
Admiralty ;  and  the  marshal,  seal-keeper,  and  every  other  o£Glcer  of 
the  court,  in  the  receipt  of  any  fees  for  business  done  in  the  said 
court,  shall  render  to  the  registrar  upon  oath,  to  be  sworn  before  the 
judge  or  a  surrogate  of  the  court,  a  true  account  in  writing  of  all 
the  fees  respoctiyely  received  by  each  of  them,  at  such  times  and 
subject  to  such  regulations  as  the  judge  of  the  coui-t  from  time  to  time 
shall  think  fit  to  direct. 

Xy.  And  be  it  enacted,  that  all  the  fees  so  received  on  account  of  pees  to  be 
the  judge  and  marshal  or  any  other  officer  of  the  court  of  the  said  carried  to 
High  Court  of  Admiralty,  and  also  all  the  fees,  dues,  emoluments,  per-  ^^  ^^^^ 
quisites,  and  profits  received  by  or  on  account  of  the  said  registrar 
after  tbe  expiration  of  the  interest  at  present  vested  in  possession  in 
the  said  office  of  registrar,  shall  be  carried  by  the  registrar  to  an  ac-  | 

count  to  be  opened  and  kept  in  the  Bank  of  England  of  a  fund  to  be  \ 

called,  "  The  Fee  Fund  of  the  High  Court  of  Admiralty ;  "  and  out  ! 

of  the  said  fee  fund  there  shall  be  paid  by  the  said  registrar,  at  the 
times  and  in  the  manner  herein-before  directed,  the  salaries  of  the 
registrar,  assistant  registrar,  and  marshal,  and  of  the  clerks,  officers, 
and  servants  of  the  said  court,  and  all  ezpences  of  holding  and  car- 
rying on  the  business  of  the  said  court  not  otherwise  provided  for ;  ( 
and  in  case  there  shall  be  at  any  time  a  deficiency  in  the  said  fee  I 
fund,  so  that  the  same  shall  not  be  sufficient  to  discharge  the 
several  salaries  and  sums  of  money  herein-before  charged  thereon, 
the  judge  of  the  High  Court  of  Admiralty  shall,  by  writing  under  his 
hand  and  seal,  certify  to  the  lord  high  treasurer,  or  to  the  commis- 
sioners of  her  Majesty's  treasury,  the  amount  of  such  deficiency ; 
and  the  lord  high  treasurer,  or  any  three  of  such  commissioners, 
shall  forthwith,  upon  the  receipt  of  such  certificate,  direct  that 
there  be  issued  and  paid  out  of  and  charged  upon  the  consolidated 
fund  of  the  United  Kingdom  of  Great  Britain  and  Ireland,  to  the 
principal  or  deputy  registrar  of  the  said  court,  on  account  of  the  fee 
fund  of  the  said  court,  such  a  sum  of  money  as  shall  be  sufficient  to 
cover  the  deficiency  so  certified  to  them  as  aforesaid. 

XYI.  And  be  it  enacted,  that  when  and  so  often  from  time  to  time  Sarplus  to 
as  the  said  fee  fund  shall  amount  to  such  a  sum  as  shall  be  sufficient  be  paid  to 
to  pay  all  the  salaries  and  sums  of  money  herein-before  charged  *1*®  consoli- 
thereupon,  and  there  shall  be  a  surplus  remaining  after  such  payment,  <***^  "°  • 
the  registrar  of  the  High  Court  of  Admiralty  shall,  once  in  every 
quarter  of  a  year  (that  is  to  say),  on  or  before  the  twentieth  day  of 
April,  the  twentieth  day  of  July,  the  twentieth  day  of  October,  and 
the  twentieth  day  of  January,  pay  such  surplus  (if  any)  into  the  Bank 
of  England,  to  the  credit  of  her  Majesty's  exchequer,  to  the  account 
of  the  said  consolidated  fund. 

XYII.  And  be  it  enacted,  that  it  shall  be  lawful  for  the  commis-  Treasury, 
sioners  of  her  Majesty's  treasury  of  the  United  Kingdom  of  Great  by  warrant, 
Britain  and  Ireland  for  the  time  being,  and  they  are  hereby  autho-  to  direct 
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paymenUi  rized  and  required,  by  warrant  under  their  hands  or  the  hands  of  any 
oat  of  con-  three  of  them,  to  direct  the  several  payments  aforesaid  to  bo  made  out 
fiind*  ®^  *^®  consolidated  fund  as  herein-before  prescribed. 

XYIII.  And  be  it  enacted,  that  neither  the  judge,  nor  any  future 
rwiftrar  to  '®6^®*r*^»  assistant  registrar,  or  marshal  of  the  High  Court  of  Admi- 
reoeiTo  no  ^^y>  shall  be  entitled  to,  or  take  for  his  own  use  or  benefit,  direcUy 
fees  on  or  indirectly,  any  foe  or  emolument  whatsoever,  save  the  salary, 
their  own  allowance,  or  annuity  to  which  he  shall  bo  entitled  by  virtue  of  this  act 
account.  XIX.  And  be  it  enacted,  that  in  case  the  said  lord  high  treasurer, 

Aeoonots     or  any  three  or  more  commissioners  of  her  Majesty's  treasury,  for  the 
may  be  re-  time  being,  shall  be  dissatisfied  with  any  account  to  be  rendered  to 
ferred  to     them  as  aforesaid,  it  shall  be  lawful  for  him  or  them  to  refer  the 
Court  of      same  to  the  judge  of  the  High  Court  of  Admiralty  and  to  the  dean 
Admiralty  of  the  arches,  or  to  either  of  them,  who  shall  thereupon,  by  such  ways 
aud  to         and  means  and  by  the  examination  of  such  persons  as  they  or  he 
dean  of       shall  think  fit,  and  upon  oath,  if  they  or  he  shall  think  the  same 
arches.        necessary  (which  he  or  they  is  and  are  hereby  authorized  to  admi- 
nister), inquire  into  the  said  accounts,  or  any  entry  therein,  and  aU 
or  any  of  the  disbursements,  allowances,  or  charges  therein  oontained, 
and  make  such  allowances  and  disallowances  therein  as  he  or  they 
shall  think  reasonable,  and  shall  finally  settle  and  certify  in  writing 
the  net  amount  of  the  fees  and  emoluments  to  which  such  account 
relates. 
Act  may  be      XX.  And  be  it  enacted,  that  this  act  may  be  amended  or  repealed 
amended,     ^yy  any  act  to  be  passed  in  this  session  of  parliament. 


17  &  18  VICT.,  Cap.  78. 

An  Act  to  appoint  Persons  to  administer  Oaths,  and  to  sub- 
stitute Stamps  in  lieu  of  Fees,  and  for  other  Purposes,  in 
the  High  Court  of  Admiralty  of  England. 

[7tA  August  1854.] 

Whereas  doubts  have  arisen  whether  the  "  Commissioners  to  ad- 
minister Oaths  in  Chancery  "  may  lawfully  administer  oaths,  or  take 
declarations,  affirmations,  or  attestations,  in  the  High  Court  of  Ad- 
miralty of  England  :  and  whereas  it  is  expedient  that  fit  and  proper 
persons  should  be  forthwith  appointed  for  such  purposes ;  and  it  is 
also  expedient  to  provide  for  ^e  collection  of  ^e  fees  payable  in 
relation  to  proceedings  in  the  said  court  by  means  of  stamps  to  be 
provided  and  used  for  the  purpose  :  be  it  enacted  by  the  Queen's  most 
exceUeut  Majesty,  by  and  with  the  advice  and  consent  of  the  Lords 
spiritual  and  temporal,  and  Commons,  in  this  present  Parliament  as- 
sembled, and  by  the  authority  of  the  same,  as  follows : 
Short  title.  I.  This  act  may  for  all  purposes  be  cited  as  the  <'  Admiralty  Court 
Act,  1854." 
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XT.   This  act  shall  come  into  operation  on  the  first  day  of  August*  Commence- 
one  thousand  eight  hundred  and  fifty-four.  ™^°'  °f 

III.   It  shall  be  lawful  for  the  judge  of  the  High  Court  of  Admi-  ^^  . 
ralty  of  England,  and  he  is  hereby  empowered,  from  time  to  time  Vi    --^i* 
and  as  and  when  he  may  think  fit,  to  appoint  any  person  practising  ,„_  \^, 
as  a  proctor,  solicitor,  or  notary  public  in  any  part  of  England  and  point  soli- 
Walesy  to  administer  oaths  and  take  declarations,  affirmations,  and  citora  aud 
attestations  in  or  relating  to  any  matter,  suit,  or  proceeding  in  the  J^o^pes  to 
HJg^h  CJourt  of  Admiralty  of  England ;  and  such  persons  shall  be  styled  o^JSL^il^'^ 
^^  Commissioners  to  administer  Oaths  in  Admiralty,"  and  shall  be         ' 
entitled  to  charge  and  take  a  fee  of  one  shilling  and  sixpence  for  every 
oath  administered  by  them,  and  for  every  declaration,  affirmation, 
and  attestation  taken  by  them,  subject  to  any  order  of  the  judge  of 
the  said  court  varying  or  annulling  the  same  {q), 

lY.  The  fiat  or  document  by  which  any  such  commissioner  shall  Commis- 
he  ap}x>inted  shall  bear  a  stamp  of  one  pound,  and  it  shall  not  be  sioner'a  ap- 
necessaiy  that  any  such  appointment  should  be  published  in  tho  ?,^  w!?**°* 
London  Oazette.  stamp  of 

y.  It  shall  not  be  necessary  to  sue  out  any  commission  to  take  the  one  pound. 
personal  answers  of  any  party  in  any  matter,  suit,  or  proceeding  in  Personal 
the  said  court ;  and  any  such  answers  may  be  filed  without  any  ansvers 
further  or  other  formality  than  is  required  in  the  swearing  and  filing  ^^y  ^ 
of  an  affidavit.  .  Stlt^^m-" 

YI.  It  shall  not  be  necessary  to  sue  out  any  commission  for  the  mission. 
examination  of  any  witnesses  in  any  matter,  suit,  or  proceeding  in  Commis- 
the  said  court ;  and  any  examiner  appointed  by  any  order  of  the  said  sion  for 
court  shall  have  the  like  power  of  administering  oaths  as  commis-  examiua- 
doners  now  have  under  commissions  issued  by  the  court  for  the  ex-  ^^?°  ^^ 
amination  of  witnesses  (r).  dis^^w^ 

YII.  All  answers,  examinations,  affidavits,  depositions  on  oath,  ^jtb  and 
declarations,  affirmations,  and  attestations  in    or  relating  to   any  examiners 
matter,  suit,  or  proceeding  in  the  said  High  Court  of  Admiralty  shall  empowered 
and  may  be  sworn  and  taken  in  England  and  Wales  before  any  such  *?  *<*™i- 
commifisioner  appointed  as  aforesaid,  or  before  any  magistrate   or  ^^jj^ 
justice  of  the  peace,  or  before  any  commissioner  to  administer  oaths 
in  chancery  («).  ^Z^^ 

YIII.  All  answers,  examinations,  affidavits,  depositions  on  oath,  y^   j,y^  ^ 
declarations,   affirmations,    and   attestations  in  or  relating   to   any  be  sworn 
matter,  suit,  or  proceeding  in  the  said  nigh  Court  of  Admiralty  of  and  uken 
England  shall  and  may  be  sworn  and  taken  in  Scotland  or  Ireland,  in  Bnglaud 
or  the  Isle  of  Man,  or  the  Channel  Islands,  or  any  of  them,  or  in  any        "  ales- 
colony,  island,  plantation,   or  place   under   the   dominion  of   her  '^g?^®.?' 
Majesty  in  foreign  parts,  before  any  judge,  court,  magistrate,  notary  ^^   how  to 
public,  or  person  lawfully  authorized  to  administer  oaths  in  such  be  sworn 
country,  island,  or  plantation,  or  place  respectively,  or  before  any  of  and  taken 
her  Majesty's  consuls  or  vice  consuls  in  any  foreign  parts  out  of  her  oo*  of  Bng- 
Majeety's  dominions ;  and  the  judge  and  other  officers  of  the  said  1??t  ^^ 
High  Court  of  Admiralty  shall  take  judicial  notice  of  the  seal  or  sig- 
W)p.261.  '     (r)p.  261.  («)p.  263. 
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nature,  as  the  case  may  be,  of  any  such  judge,  court,  magistrata, 
notary  public,  person,  consul,  or  yice  consul  attached,  appended,  or 
subscribed  to  any  such  answers,  examinations,  affidavits,  depoedtions 
on  oath,  declarations,  afi&nnations,  and  attestations,  or  the  docunoeDts 
to  be  used  in  the  said  court  {t). 
Penaltjfor       3^«  All  persons  swearing,  declaring,  affirming,  or  attesting  before 
false  swear-  any  person  authorized  by  this   act  to  administer  oaths  and  take 
In^,  &0.       declarations,  affirmations,  and  attestations,  shall  be  liable  to  all  sach 
penalties,  punishments,  and  consequences  for  any  wflfhl  and  corrupt 
false  swearing,  declaring,  affirming,  or  attesting  contained  therein,  as 
if  the  matter  sworn,  declared,  affirmed,  or  attested  had  been  swam, 
declared,  affirmed,  or  attested  before  any  court  or  person  now  by  law 
authorized  to  administer  oaths  and  take  declarations,  affirmations,  and 
attestations. 
Penaltj  for       ^-  ^  ^^7  P^i^son  shall  forge  the  signature  or  the  official  seal  of 
forging        any  such  commissioner,  judge,  court,  magistrate,  notary  public,  or 
signatare     other  person  lawfully  authorized  to  administer  oaths  and  take  decla- 
ov  seal  of    ]^tions,  affirmations,  or  attestations  under  this  act,  or  shall  tender  in 
eui^vrered  ®'^<^^^^  any  answers,  examination,  deposition  on  oath,  dedaratioxi, 
to  admi-      affirmation,  attestation,  or  other  judicial  or  official  document,  with  a 
Ulster  oaths  false  or  counterfeit  signature  or  seal  of  any  such  commissioner,  judge, 
under  this  court,  magistrate,  notary  public,  or  other  person  authorized  as  afore- 
^^  said,  attached  or  appended  thereto,  knowing  the  same  signature  or 

seal  to  be  false  or  coimterfeit,  every  such  person  shall  be  guilty  of 
felony,  and  shall  be  liable  to  the  same  punishment  as  any  offender 
under  an  act  passed  in  the  eighth  and  ninth  years  of  the  reign  of  her 
present  Majesty,  intituled  **An  Act  to  facilitate  the  Admission  in 
Evidence  of  certain  official  and  other  Documents." 
Power  to         XI.  The  judge  of  the  High  Court  of  Admiralty  of  England  may, 
appoint       whenever  it  shall  appear  to  him  necessary  so  to  do,  authorize  any 
peraons       person  to  administer  oaths  and  to  take  affidavits,  depositions  on 
under  spe-  ^^^^  declarations,  affirmations,  and  attestations  during  the   tune 
comstances  ^^^^  person  shall  be  on  the  high  seas,  or  in  any  place  not  within  her 
to  admi-      Majesty's  domioions,  in  or  relating  to  prize  proceedings  in  the  said 
nister  court,  and  it  shall  not  be  necessary  to  affix  any  stamp  to  the  fiat  or 

oaths,  &c  document  by  which  any  such  person  shall  be  appointed. 
Power  of  XII.  Nothing  herein  contained  shall  abridge  or  lessen  the  power 
judge  to  Qf  ti^Q  j^jgQ  of  the  said  High  CJourt  of  Admiralty  of  England  aa  it 
^^Iffli ^sas ^^^  exists  to  issue  commissions  as  heretofore,  and  to  appoint  fit 
heretofore  persons  to  administer  oaths,  take  affidavits,  depositions  on  oath, 
to  admi-  declarations,  affirmations,  and  attestations,  and  generally  to  execute 
nister  any  commissions,  nor  shall  affect  in  any  manner  the  power  of  the 

ouths,  &c.   judge  or  surrogates  of  the  said  court  to  administer  oaths  and  take 
affidavits,  depositions  on  oath,  declarations,  affirmations,  and  attesta- 
tions as  heretofore,  in  or  relating  to  any  matter,  suit,  or  proceeding 
in  the  said  court  (u). 
Power  to         XIII.  In  all  cases  in  which  a  party  has  a  cause  or  right  of  action 
court  to       in  the  High  Court  of  Admiralty  of  England  against  any  ship,  or 

(0  p.  262.  (v)  p.  262. 
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freight,  goods,  or  other  effects  whatever,  it  shall  not  be  necessary  to  proceed  by 
the  institution  of  the  suit  for  such  person  to  sue  out  a  warrant  for  the  ^^J.of 
arrest  thereof,  but  it  shall  be  competent  to  him  to  proceed  by  way  ^^^^  ^°^ 
of  monition,  citing  the  owner  or  owners  of  such  ship,  freight,  goods, 
or  other  effects  to  appear  and  defend  the  suit,  and  upon  satisfactory 
proof  being  given  that  the  said  monition  has  been  personally  served 
upon  such  owner  or  owners,  the  said  court  may  proceed  to  hear  and 
determine  the  suit,  and  may  make  such  order  in  the  premises  as  to 
it  shall  seem  right  (a:). 

XIV.  Her  Majesty  may  by  Order  in  Council  from  time  to  time  vary,  Her  Ma- 
alter,  or  abolish  all  or  any  of  the  foes  payable  in  relation  to  proceed-  J^s^y  ^^7 
ings  in  the  High  Court  of  Admiralty  of  England,  and  may  substi-  ^^^^^^  ^^ 
tute  one  or  more  fee  or  fees  in  lieu  thereof  and  may  direct  that  all  or  ^^^y  ^i^^^ 
any  of  such  fees  shall,  from  a  day  to  be  named  in  such  order  and  or  abolish ' 
thenceforth,  be  collected  by  means  of  stamps,  to  be  provided  and  fees,  and 
used  in  manner  herein-after  mentioned.  provide  for 

XV.  From  and  after  the    day  named  in  such    order    the  fees  j    *5  ^°^' 
directed  by  such  order  to  be  received  by  stamps  shall  not  be  re-  stamps. 
oeived  in  money,  but  by  a  stamp  denoting  the  amount  of  the  fee  *  ^         . 
which  otherwise  would  be  payable ;  and  where  any  fee  shall  be  pay-  q^q^  f^es 
able  in  respect  of  any  document,  such  stamp  shall,  at  the  expenco  of  nob  to  be 
the  party  liable  to  pay,  and  in  such  manner  and  under  such  regula-  received  in 
tions  as  shall  by  any  order  of  the  judge  of  the  said  court  be  directed,  ™oi»ey*but 
be  stamped  or  affixed  on  the  vellum,  parchment,  or  paper  on  which  o/g^^pg 
the  proceeding  in  respect  whereof  such  fee  is  payable  is  written, 
printed,  or  engrossed,  or  which  may  be  otherwise  used  in  reference  to 

such  proceeding. 

XVI.  The  Commissioners  of  Inland  Hevenue  shall  from  time  to  Commis- 
time  and  as  occasion  shall  require  give  the  necessary  directions  for  sioners  of 
carrying  the  same  into  effect,  tmd  shall  provide  everything  that  is  ^'^"^ 
requisite  for  that  purpose,  and  shall  do  or  cause  to  be  done  everything  gi^e  the 
that  is  necessary  for  the  receipt  and  collection  of  the  money  to  be  necessary 
paid  for  such  stamps,  and  the  said  commissioners  shall  cause  separate  directiona 
and  distinct  accounts  to  be  kept  of  all  sums  of  money  received  or  col-  ^  to  the 
lected  by  them  in  respect  of  the  sale  of  such  stamps,  and  of  all  costs,  ^^Z^- 
charges,  and  expenses  incurred  by  them,  or  by  their  direction,  in  j^g^p  g^p^. 
carrying  the  same  into  effect.  rate  ao- 

XVII.  The  Commissioners  of  Inland  Bevenue  may,  if  they  think  counts, 
it  necessary  to  do  so,  authorise  proper  persons  for  the  sale  and  dis-  Froyision 
tribution  of  all  or  any  of  the  stamps  to  be  used  under  this  act,  and  ^o'  ^'®  ^^ 
may  allow  to  such  persons  the  usual  or  customary  discount  or  ^**™P^' 
poundage  thereon. 

XVIII.  The  Commissioners  of  Inland  Revenue  shall  from  time  to  Commig- 
time  make  such  regulations  as  they  shall  think  fit  for  tho  allowance  t^°,'*®'?  °^ 
of  such  stamps  issued  under  the   provisions   of  this  act   as  may  m-yenue 
have  been  spoiled  or  rendered  useless  or  unfit  for    the  purpose  may  make 
intended,  or  for  which  the  owner  may  have  no  immediate  use,  or  regalatioua 
which  through  mistake  or  inadvertence  may  have  been  improperly  •«  ^  allow- 

(x)  p.  240. 
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anoe  for 

spoiled 

stamps. 


FrovisioDS 
of  former 
acts  re- 
lating to 
stamps  to 
be  appli- 
cable to 
stamps 
under  this 
act. 


No  docu- 
ment to  be 
received  or 
used  unless 
stamped. 


Ofiicers 
guilty  of 
fiaud  or 
wilful  neg- 
lect in 
relation  to 
stamps 
liable  to  be 
dismissed. 


Power  to 
treasury  to 


or  tmnecessarily  used,  and  such  allowance  shall  be  made  either  by 
giving  other  stamps  in  lieu  of  the  stamps  so  allowed,  or  by  repaying 
the  amount  or  yalue  to  the  owner  or  holder  thereof,  after  deducting 
the  discount  or  poundage  (if  any)  allowed  on  stamps  of  the  like  kind. 

XIX.  The  provisions  contained  in  the  several  acts  for  the  time 
being  in  force  relating  to  stamps  under  the  care  or  management  of 
the  Commissioners  of  Inland  Bevenue  shall  (so  far  as  the  same  are 
applicable  and  consistent  with  the  provisions  of  this  act),  in  all  cases 
not  hereby  expressly  provided  for,  be  of  full  force  and  effect  with 
respect  to  the  stamps  to  be  provided  under  or  by  virtue  of  this  act, 
and  to  the  vellum,  parchment,  or  paper  on  or  to  which  the  same 
stamps  shall  be  impressed  or  affixed,  and  be  applied  and  put  in  exe- 
cution for  collecting  and  securing  the  sums  of  money  denoted  there- 
by, and  for  preventing,  detecting,  and  punishing  all  frauds,  forgeries, 
and  other  offences  relating  thereto,  as  fully  and  effectually  to  all  in- 
tents and  purposes  as  if  such  provisions  had  been  herein  repeated  and 
specially  enacted  with  reference  to  the  said  laat-mentioned  stamps  and 
sums  of  money  respectively. 

XX.  No  document  which  by  any  order  as  aforesaid  ought  to 
have  had  a  stamp  impressed  thereon  or  affixed  thereto  shall  be 
received  or  filed  or  be  used  in  relation  to  any  proceeding  in  the  High 
Court  of  Admiralty,  or  be  of  any  validity  for  any  purpose  what- 
soever, unless  or  until  the  same  shall  have  a  stamp  impressed  thereon 
or  affixed  thereto  in  the  manner  directed  by  such  order :  Provided 
always,  that  if  at  any  time  it  shall  appear  that  any  such  document 
which  ought  to  have  a  stamp  impressed  thereon  or  affixed  thereto 
has,  through  mistake  or  inadvertence,  been  received  or  filed  or  used 
without  having  such  stamp  impressed  thereon  or  affixed  thereto,  the 
judge  of  the  said  court  may,  if  he  shall  think  fit,  order  that  a  stamp, 
not  exceeding  in  value  four  times  the  amount  of  such  original 
stamp,  shall  be  impressed  thereon  or  affixed  thereto ;  and  thereupon^ 
when  the  proper  stamp  shall,  in  compliance  with  such  order,  have 
been  impressed  on  such  document  or  affixed  thereto,  such  document, 
and  every  proceeding  in  reference  thereto,  shall  be  as  valid  and 
effectual  as  if  such  stamp  had  been  impressed  thereon  or  affixed 
thereto  in  the  first  instance. 

XXI.  If  any  officer  of  the  High  Court  of  Admiralty,  or  other 
person,  shall  do  or  commit  or  connive  at  any  fraudulent  act  or 
practice  in  relation  to  any  stamp  to  be  used  under  the  provisions  of 
this  act,  or  to  any  fee  or  sum  of  money  to  be  collected  or  which 
ought  to  bo  collected  by  moans  of  any  such  stamp,  or  if  any  such 
officer  or  person  shall  be  guilty  of  any  wilful  act,  neglect,  or 
omission  in  relation  to  any  such  stamp  or  fee  as  aforesaid,  whereby 
any  fee  or  sum  of  money  which  ought  to  be  collected  shall  be  lost, 
or  the  payment  thereof  evaded,  every  such  officer  or  person  so  offend- 
ing may  be  dismissed  from  his  office  or  employment  by  the  judge  of 
the  said  court. 

XXII.  It  shall  be  lawful  for  the  Commissioners  of  her  Majesty's 
Treasury,  on  tho  recommendation  of  the  judge  of  the  High  Court  of 
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Admiralty,  to  order  to  be  paid  to  any  person  now  or  hereafter  holding  order  pon- 
any  office  or  employment  in  the  said  court,  who  shall  be  afflicted  sions  for 
"with  some  permanent  infirmity  disabling  him  from  the  due  execution  ^^^""S 
of  his  office,  or  shall  be  desirous  of  resigning  the  same,  a  superannua-  ^  ^^^^' 
Hon  or  allowance ;  and  in  ascertaining  and  awarding  the  amount  of 
such   superannuation   or   allowance    the    said  commissioners  shall 
proceed  according  to  the  principles  laid  down  in   the   act   of  the 
fourth  and  fifth  years  of  King  William  the  Fourth,  chapter  twenty - 
four. 

XXIII.  Except  where  it  shall  be  otherwise  expressed,  the  provi-  Frovislous 
sions  of  this  act  shall  apply  to  all  instance,  prize,  and  other  matters,  to  extend 
suits,  and  proceedings  of  which  the  High  Court  of  Admiralty  may  to  instance, 
legaUy  take  cognizance.  S  ^l 


ters. 


22  &  23  Vict.  Cap.  6. 

An  Act  to  enable  Serjeants,  barns ters-at-law,  attomies  and 
solicitors  to  practise  in  the  High  Court  of  Admiralty. 

[Sth  August,  1859.] 

Bb  it  enacted  by  the  Queen's  most  excellent  Majesty,  by  and  with  the 
advice  and  consent  of  the  Lords  spiritual  and  temporal  and  Commons 
in  this  present  Parliament  assembled,  and  by  the  authority  of  the 
same,  as  follows : — 

I.  All  Serjeants   and  barristers-at-law,  and  all    attomies-at-law  Seijeants, 
and  solicitors,  shall,  firam  and  after  the  passing  of  this  act,  be  en-  I>arri8ter8, 
titled  to  practise  as  Serjeants,  barristers,  attomies  and  solicitors  re-  *^**<*™^f  *» 
spectively  in  all  matters  and  causes  whatsoever  in  her  Majesty's  High  ^j^  ^  ^ 
Court  of  Admiralty ;    and  the  said  Serjeants  and  barristers-at-law  at  liberty 
fehall  and  may  have  and  exercise  the  same  rights  and  privileges  of  to  practise 
practising,  pleading  and  audience  in  the  said  High  Court  of  Admi-  i°  **^®  ^^K^» 
ralty  as  advocates  now  have  and  enjoy  in  the  said  court,  and  the  said  ?  j"^^   u 
attomies  and  solicitors  shall  and  may  have  and  exercise  the  same 
rights  and  privileges  of  practising  in  the  said  High  Court  of  Admi- 
ralty as  proctors  now  have  and  enjoy  in  the  said  court :  and  all  persons 
who  at  the  time  of  the  passing  of  this  act  shall  have  been  admitted 
advocates  in  any  of  the  ecclesiastical  courts  or  in  the  said  High  Court 
of  Admiralty,  and  the  said  seijeants  and  barristers-at-law,  shall  have 
respectively  the  same  rank  and  precedence  in  the  said  High  Court  of 
Admiralty  which  they  now  have  before  the  judicial  committee  of 
the  privy  council,  unless  and  imtil her  Majesty  shall  otherwiseordor : 
Provided  always,  that  all  attomies-at-law  and  solicitors  practising  in 
the  said  Court  of  Admiralty  shall  be  subject  to  the  authority  of  the 
judge  of  the  said  court,  in  like  manner  as  attomies  in  the  Court  of 
Queen's  Bench  are  subject  to  the  authority  of  that  court. 
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24  VICT.  Cap.  10. 

An  Act  to  extend  the  Jurisdiction  and  improve  the  Practice 
of  the  High  Court  of  Admiralty. 

[17th  May,  1861.] 

Whereas  it  is  expedient  to  extend  the  jurisdiction  and  improve  the 
practice  of  the  High  Court  of  Admiralty  of  England :  Be  it  there- 
fore enacted  hy  the  Queen's  most  excellent  Majesty,  hy  and  with  the 
advice  and  consent  of  the  Lords  spiritual  and  temporal,  and  Com- 
mons, in  this  present  Parliament  assembled,  and  by  the  authonty  of 
the  same,  as  follows : 
Short  title.      I.  This  act  may  be  cited  for  all  purposes  as  '*  The  Admiralty  Court 

Act,  1861." 
Jnterpre-         II.  In  the  interpretation  and  for  the  purposes  of  this  act  (if  not 
ttttion  of     inconsistent  with  the  context  or  subject)  the  following  terms  shall 
iermB.         }iave  the  respective  meanings  herein- after  assigned  to  them ;  that  is 
to  say, 

'*  Ship"  shall  include  any  description  of  vessel  used  in  navigation 

not  propelled  by  oars : 
'*  Cause"  shall  include  any  cause,  suit,  action,  or  other  proceeding 
in  the  Court  of  Admiralty. 
Commene-        HI.  This  act  shall  come  into  operation  on  the  first  day  of  June 
ment  of       one  thousand  eight  hundred  and  sixty-one. 

*<^*-  IV.  The  High  Court  of  Admiralty  shall  have  jurisdiction  over  any 

As  to  claim  for  the  building,  equipping,  or  repairing  of  any  ship,  if  at  the 

claims  for    ^Jjj^q  ^f  ^^  institution  of  the  cause  the  ship  or  the  proceeds  thereof 

or  repair-'       ^*  The  High  Court  of  Admiralty  shall  have  jurisdiction  over  any 

ing  of         claim  for  necessaries  supplied  to  any  ship  elsewhere  than  in  the  port 

Bliips.  to  which   the   ship  belongs,  unless  it  is  shown  to  the  satisfaction 

As  to  of  the  court  that  at  the  time  of  the  institution  of  the  cause  any 

claims  for    owner  or  part  owner  of   the    ship  is  domiciled  in  England  or 

necessanes.  -^jj^g  ^^^ .  provided  always,  that  if  in  any  such  cause  the  plaintiff 

do  not  recover  twenty  pounds  he  shall  not  be  entitled  to  any  costs, 

charges,  or  expenses  incurred  by  him  therein,  unless  the  judge  shaU. 

certify  that  the  cause  was  a  fit  one  to  bo  tried  in  the  said  court  (a). 

As  to  VI*  The  High  Court  of  Admiralty  shall  have  jurisdiction  over  any 

claims  for    claim  by  the  owner  or  consignee  or  assignee  of  any  bill  of  lading  of 

damage  to   any  goods  carried  into  any  port  in  England  or  Wales  in  any  ship, 

r^rted'"*'     ^^^  damage  done  to  the  goods  or  any  part  thereof  by  the  negligence 

or  misconduct  of  or  for  any  breach  of  duty  or  breach  of  contract  on 

the  part  of  the  owner,  master,  or  crew  of  the  ship,  unless  it  is  shown 

to  the  satisfaction  of  the  court  that  at  the  time  of  the  institution  of 

the  cause  any  owner  or  part  owner  of  the  ship  is  domiciled  in  Eng- 

(y)  p.  161.  (z)  p.  160.  (a)  p.  161. 
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land  or  Wales:  Proyided  always,  that  if  in  any  suoh  canse  the 
plaintiff  do  not  reoover  twenty  pounds  he  shall  not  be  entitled  to  any 
costs,  charges,  or  expenses  incurred  by  him  therein,  unless  the 
judge  shall  certify  that  the  cause  was  a  fit  one  to  be  tried  in  the 
said  court  (b). 

YII.  The  High  Court  of  Admiralty  shall  have  jurisdiction  oyer  D&mage. 
any  claim  for  damage  done  by  any  ship  (c). 

Ylll.  The  High  Court  of  Admiralty  shall  haye  jurisdiction  to  Qaestions 
decide  all  questions  arising  between  the  co-owners,  or  any  of  them,  ^  ^ 
touching  the  ownership,  possession,  employment,  and  earnings  of  T^°°''!"''^» 
any  ship  registered  at  any  port  in  England  or  Wales,  or  any  share  gi^jp,. 
thereof,  and  may  settle  all  accounts  outstanding  and  imsettled  bo- 
twe^the  parties  in  relation  thereto,  and  may  direct  the  said  ship  or 
any  share  thereof  to  be  sold,  and  may  make  such  order  in  the  pre- 
mises as  to  it  shall  seem  fit  {d), 

IX.  All  the  proyisionsof  "The  Merchant  Shipping  Act,  1854,"17&]8 
in  regard  to  salvage  of  life  from  any  ship  or  boat  within  the  limits  Jj^^-  ^• 
of  the  United  Kingdom,  shaU  be  extended  to  the  salyage  of  life  from 

any  British  ship  or  boat,  wheresoeyer  the  services  may  haye  been 
rendered,  and  from  any  foreign  ship  or  boat,  where  the  services  haye 
been  rendered  either  wholly  or  in  part  in  British  waters  (e). 

X.  The  High  Court  of  Admiralty  shall  haye  jurisdiction  oyer  any 
claim  by  a  seaman  of  any  ship  for  wages  earned  by  him  on  board 
the  ship,  whether  the  same  be  due  under  a  special  contract  or  other- 
wise, and  also  oyer  any  claim  by  the  master  of  any  ship  for  wages  ^^S^}  *^^ 
earned  by  him  on  board  the  ship,  and  for  disbursements  made  by  him  1,°^^  Jmenta 
on  account  of  the  ship  {/):  Proyided  always,  that  if  in  any  such  cause  y^j  master 
the  plaintiff  do  not  recover  fifty  pounds,  he  shall  not  be  entitled  to  of  a  ship, 
any  costs,  charges,  or  expenses  incurred  by  him  therein,  unless  the 

judge  shall  certify  that  the  cause  was  a  fit  one  to  be  tried  in  the  said 
court  {g), 

XI.  The  High  Court  of  Admiralty  shall  have  jurisdiction  oyer  any  S  &  4  Vict, 
claim  in  respect  of  any  moi-tgage  duly  registered  according  to  the  ®'  ^^• 
provisions  of  "  The  Merchant  Shipping  Act,  1854,"  whether  the  ship 

or  the  proceeds  thereof  be  under  arrest  of  the  said  court  or  not  ( h). 

XII.  The  High  Court  of  Admiralty  shall  have  the  same  powers 
over  any  British  ship,  or  any  share  therein,  as  are  conferred  upon 

the  High  Court  of  Chancery  in  England  by  the  sixty-second,  sixty-  17  &  18 
third,  sixty-fourth,  and  sixty-fifth  sections  of  **  The  Merchant  Ship-  y|<;^  ®* 
ping  Act.  1854"  (t).  '  lo^s" 

XIII.  Whenever  any  ship  or  vessel,  or  the  proceeds  thereof,  are  p.  ♦  g   c 
under  arrest  of  the  High  Court  of  Admiralty,  the  said  court  shall  17^13 
have  the  same  powers  as  are   conferred  upon  the  High  Court  of  vict.  c. 
Chancery  in  England  by  the  ninth  part  of  **  The  Merchant  Shipping  104. 
Act,  1854"  (A). 

(6)  p.  S5.  (c)   p.  61.  (d)  p.  23. 

(e)  p.  113.  (/)  p.  1C3.  (g)  p.  179. 

{h)  p.  28.  (t)  p.  26.  {k)  p.  70. 
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Coart  to  be 
a  Court  of 
Becord. 

Decrees 
and  orders 
of  Coart  of 
Admiralty 
to  have 
effect  of 
jadgments 
at  common 
law. 


As  to 
claims  to 
goods 
taken  in 
execution. 


XIY.  The  Higli  Court  of  Admiralty  shall  be  a  court  of  reoord  for 
all  intents  and  purposes  (Q. 

XY.  All  decrees  and  orders  of  the  High  Court  of  Admiralty, 
whereby  any  sum  of  money,  or  any  costs,  charges,  or  expenses,  shall 
be  payable  to  any  person,  shall  have  the  same  effect  as  judgments  in 
the  Superior  .Courts  of  Common  Law,  and  the  persons  to  whom  any 
such  monies,  or  costs,  charges,  or  expenses,  shall  be  payable,  shall 
be  deemed  judgment  creditors,  and  all  powers  of  enforcing  judgments 
possessed  by  the  Superior  Courts  of  Common  Law,  or  any  judge 
thereof,  with  respect  to  matters  depending  in  the  same  courts,  as  well 
against  the  ships  and  goods  arrested  as  against  the  person  of  the 
judgment  debtor,  shall  be  possessed  by  the  said  Court  of  Admiralty 
with  respect  to  matters  therein  depending;  and  all  remedies  at 
common  law  possessed  by  judgment  creditors  shall  be  in  like 
manner  possessed  by  persons  to  whom  any  monies,  costs,  charges, 
or  expenses  are  by  such  orders  or  decrees  of  the  said  Court  of 
Admiralty  directed  to  be  paid  (m). 

XYI.  If  any  claim  shall  be  made  to  any  goods  or  chattels  taken 
in  execution  under  any  process  of  the  High  Court  of  Admiralty,  or 
in  respect  of  the  seizure  thereof,  or  any  act  or  matter  connected 
therewith,  or  in  respect  of  the  proceeds  or  value  of  any  such  goods 
or  chattels,  by  any  landlord  for  rent,  or  by  any  person  not  being  the 
party  against  whom  the  process  has  issued,  the  registrar  of  the  said 
court  may,  upon  application  of  the  officer  charged  with  the  execu- 
tion of  the  process,  whether  before  or  after  any  action  brought 
against  such  officer,  issue  a  summons  calling  before  the  said  court 
both   the  party  issuing  such   process   and   the  party  making  the 
claim,  and  thereupon  any  action  which  shall  have  been  brought  in 
any  of  her  Majesty's  Superior  Courts  of  Eecord,  or  in  any  local  or 
inferior  court,  in  respect  of  such  claim,  seizure,  act,  or  matter  as 
aforesaid,  shall  be  stayed,  and  the  court  in  which  such  action  shall 
have  been  brought,  or  any  judge  thereof,  on  proof  of  the  issue  of 
such  summons,  and  that  the  goods  and  chattels  were  so  taken  in 
execution,  may  order  the  party  bringing  the  action  to  pay  the  costs 
of  all  proceedings  had  upon  the  action  after  issue  of  the  simimons 
out  of  the  said  Admiralty  Court,   and  the  judge  of  the  said  Ad- 
miralty Court  shall  adjudicate  upon  the  claim,  and  make  such  order 
between  the  parties  in  respect  thereof  and  of  the  costs  of  the  pro- 
ceedings, as  to  him  shall  seem  fit,  and  such  order  shall  be  enforced 
in  like  manner  as  any  order  made  in  any  suit  brought  in  the  said 
court.    Where  any  such  claim  shall  bo  made  as  aforesaid  the  claimant 
may  deposit  with  the  officer  charged  with  the  execution  of  the  pro- 
cess either  the  amount  or  value  of  the  goods  claimed,  the  value  to  be 
fixed  by  appraisement  in  case  of  dispute,  to  be  by  the  officer  paid 
into  court  to  abide  the  decision  of  the  judge  upon  the  claim,  or  the 
sum  which  the  officer  shall  be  allowed  to  charge  as  costs  for  keeping 
possession  of  the  goods  until  such  decision  can  be  obtained,  and  in 

(/)  n-  1.  (»n)rp.  2!?5,  244.      . 
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default  of  the  claimant  so  doing  the  officer  may  sell  the  goods  as  if 
no  such  claim  had  been  made,  and  shall  pay  into  court  the  proceeds 
of  the  sale,  to  abide  the  decision  of  the  judge  (n). 

XYII.  The  judge  of  the  High  Court  of  Admiralty  shall  have  all  Powers  of 
such  powers  as  are  possessed  by  any  of  the  Superior  Courts  of  Com-  superior 
mon  Law  or  any  judge  thereof  to  compel  either  party  in  any  cause  J^'^^^^Jl* 
or  matter  to  answer  interrogatories,  and  to  enforce  the  production,  Ooaris  of 
inspection,  and  delivery  of  copies  of  any  document  in  his  possession  Admiralty, 
or  power  (o). 

XVIII.  Any  party  in  a  cause  in  the  High  Court  of  Admiralty  Order  for 
shall  be  at  liberty  to  apply  to  the  said  court  for  an  order  for  the  inspection 
inspection  by  the  Trinity  Masters  or  others  appointed  for  the  trial  of  jZ  Tl*°**^ 
the  said  cause,  or  by  the  party  himself  or  his  witnesses,  of  any  ship 

or  other  personal  or  real  property,  the  inspection  of  which  may  be 
material  to  the  issue  of  the  cause,  and  the  court  may  make  such 
order  in  respect  of  the  costs  arising  thereout  as  to  it  shall  seem  fit  {p). 

XIX.  Any  party  in  a  cause  in  the  High  Court  of  Admiralty  may  Admission 
call  on  any  other  party  in  the  cause  by  notice  in  writing  to  admit  ^^  ^^^' 
auy  document,  saving  all  just  exceptions,  and  in  case  of  refusal  or  ™®"   * 
neglect  to  admit,  the  costs  of  proving  the  document  shall  be  paid  by 

the  party  so  neglecting  or  refusing,  whatever  the  result  of  the  cause 
may  be,  unless  at  the  trial  the  judge  shall  certify  that  the  refusal  to 
admit  was  reasonable  (q), 

XX.  Whenever  it  shall  be  made  to  appear  to  the  judge  of  the  Power  to 
High  Court  of  Admiralty  that  reasonable  efforts  have  been  made  to  Oourt  of 
effect  personal  service  of  any  citation,  monition,  or  other  process  Admiralty, 
issued  under  seal  of  the  said  coiLrt,  and  either  that  the  same  has  go^j  ^_ 
come  to  the  knowledge  of  the  party  thereby  cited  or  monished,  or  vice  of 
that  he  wilfully  evades  service  of  the  same,  and  has  not  appeared  citation 
thereto,  the  said  judge  may  order  that  the  party  on  whose  behalf  the  j"^  °°* 
citation,  monition,  or  other  process  was  issued  be  at  liberty  to  proceed  effected  to 
as  if  personal  service  had  been  effected,  subject  to  such  conditions  as  Qj-^gr  J^^. 
to  the  judge  may  seem  fit,  and  all  proceedLings  thereon  shall  be  as  ties  to 
effectual  as  if  personal  service  of  such  citation,  monition,  or  other  proceed, 
process  had  been  effected  {r). 

XXI.  The  service  in  any  part  of  Great  Britain  or  Ireland  of  any  Service  of 
writ  of  8ubpce7ia  ad  testificandum  or  subpoena  duces  tecumy  issued  under  aiibpfflna 
seal  of  the  High  Court  of  Admiralty,  shall  be  as  effectual  as  if  the  ^^^  ^°8" 
same  had  been  served  in  England  or  Wales  («). 

XXII.  Any  new  writ  or  other  process  necessary  or  expedient  for  Power  to 
giving  effect  to  any  of  the  provisions  of  this  act  may  be  issued  from  ^^sue  new 
the  High  Court  of  Admiralty  in  such  form  as  the  judge  of  the  said  ^"*** 
court  shall  from  time  to  time  direct  (t), 

XXIII.  All  the  powers  possessed  by  any  of  the  Superior  Courts  of  Judge  and 

Common  Law  or  any  judge  thereof,  under  the  Common  Law  Procedure  registrar  to 

Act,  1854,  and  otherwise,  with  regard  to  references  to  arbitration,  "*^®  "*™^ 
y  '  f  o  power  as  to 


(n)  pp.  194,  291.  0)  p.  304.  (p)  p.  271.  (?)  p.  291. 

(r)  pp.  242,  299.  {t)  p.  2(j5.  («)  p.  245. 
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arbitration  piooeedings  thereon,  and  the  enforcing  of  awards  of  arbitrators,  shall 
as  jodgea  be  possessed  by  the  judge  of  the  High  Court  of  Admiraliy  in  all 
and  maa-  causes  and  matters  depending  in  the  said  court,  and  the  registrar  of 
^mmon  ^^^  ^^  Court  of  Admiralty  shall  possess  as  to  such  matters  the 
l^yf^  same  powers  as  are  possessed  by  the  masters  of  the  said  Superior 

Courts  of  Common  Law  in  relation  thereto  (u). 

XXIV.  The  registrar  of  the  High  Court  of  Admiralty  shall  have 
1 7  &  13  ^^  same  powers  under  the  fifteenth  section  of  the  Merchant  Shipping 
Vict.  c.  ^^^*  1854,  as  are  by  the  said  section  conferred  on  the  masters  of  her 
104,  8. 15.  Majesty's  Court  of  Queen's  Bench  in  England  and  Ireland. 

XXV.  The  registrar  of  the  High  Court  of  Admiralty  may  exer- 
cise, with  reference  to  causes  and  matters  in  the  said  court,  the  samo 

rowers  of  powers  as  any  surrogate  of  the  judge  of  the  said  court  sitting  in 
registrar  chambers  might  or  could  have  heretofore  lawfully  exercised ;  and  all 
and  of  powers  and  authorities  by  this  or  any  other  act  conferred  upon  or 
^^^^^  t^  vested  in  the  registrar  of  the  said  High  Court  of  Admiralty  may 
registrar.     ^®  exercised  by  any  deputy  or  assistant    registrar  of   the    said 

court. 
False  oath        XXVI.  The  registrar  of  the  said  Court  of  Admiralty  shall  haye 
oraflBi-ma-  pover  to  administer  oaths  in  relation  to  any  cause  or  matter  de- 
V*'°    ,        pending  in  the  said  court ;  and  any  person  who  shall  wilfully  depose 
perjury.       ^^  affirm  falsely  in  any  proceeding  before  the  registrar  or  before  any 
deputy  or  assistant  registrar  of  the  said  court,  or  before  any  person 
authorised  to  administer  oaths  in  the  said  court,  shall  be  deemed  to 
be  guilty  of  perjury,  and  shall  be  liable  to  all  the  pains  and  penalties 
attaching  to  wilful  and  corrupt  perjury  (a:). 
Appoint-         XXVII.  Any  advocate,   barrister- at-law,   proctor,    attorney,   or 
ment  of       solicitor  of  ten  years'  standing  may  be  appointed  registrar  or  assistant 
regis  rar.     ^^  deputy  registrar  of  the  said  court. 

Appoint-  XXVin.  Any  advocate,  barrister-at-law,  proctor,  attorney,  or 
ment  of  solicitor  may  be  appointed  an  examiner  of  the  High  Court  of 
examiners.  Admiralty  (i/). 

Stamp  duty      XXIX.  Any  person  who  shall  have  paid  on  his  admission  in  any 

on  ad-         court  as  a  proctor,  solicitor,  or  attorney  the  full  stamp  duty  of 

^^^^^  °^  twenty-five  pounds,  and  who  has  been  or  shall  hereafter  be  admitted 

Boli^itors?^  a  proctor,  solicitor,  or  attorney  (if  in  other  respects  entitled  to  be  so 

admitted),  shall  be  liable  to  no  further  stamp  duty  in  respect  of  such 

subsequent  admission. 

Proctor  XXX.  Any  proctor  of  the  High  Court  of  Admiralty  may  act  as 

may  act  as  agent  of  any  attorney  or  solicitor,  and  allow  him  to  participate  in 

^^r'^'t^       the  profits  of  and  incident  to  any  cause  or  matter  depending  in  or 

connected  with  the  said  court ;  and  nothing  contained  in  the  act  of 

the  fifty-fifth  year  of  the  reign  of  King  George  the  Third,  chapter 

one  hundred  and  sixty,  shall  bo  construed  to  extend  to  prevent  any 

proctor  from  so  doing,  or  to  render  him  liable  to  any  penalty  in 

respect  thereof. 

2  Hen.  4,        XXXI.  The  act  passed  in  the  second  year  of  the  reign  of  King 

(«)  p.  274.  {x)  p.  261.  (»/)  p.  263. 
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Henry  the  Fourth  intituled  ''  A  Bemedy  for  him  who  is  wrongftilly  e.  11,  re- 
pursued  in  the  Court  of  Admiralty,"  is  hereby  repealed.  pealed. 

XXXII.  Any  party  aggrieved  by  any  order  or  decree  of  the  judge  Fover  of 
of  the  said  Court  of  Admiralty,  whether  made  ex  parte  or  otherwise,  f  PP^I  in 
may,  with  the  permission  of  the  judge,  appeal  therefrom  to  her  J?^^  ^^?" 
Majesty  in  council,  as  fully  and  effectually  as  from  any  final  decree  ters."^^ 
or  sentence  of  the  said  court  (z). 

XXXni.     In  any  cause  in  the  High  Court  of  Admiralty  bail  Bail  gi^en 
may  be  taken  to  answer  the  judgment  as  well  of  the  said  court  as  of  in  tbe 
the  Court  of  Appeal,  and  the  said  High  Court  of  Admiralty  may  ^^"^^^[j 
withhold  the  release  of  any  property  under  its  arrest  until  such  bail  good  i^iho 
has  been  given ;  and  in  any  appeal  from  any  decree  or  order  of  the  Court  n( 
High  Court  of  Admiralty  the  Court  of  Appeal  may  make  and  enforce  Appeal, 
its  order  against  the  surety  or  sureties  who  may  have  signed  any 
such  bail  bond  in  the  same  manner  as  if  the  bail  had  been  given  in 
the  Court  of  Appeal  (a). 

XXXiy.  The  High  Court  of  Admiralty  may,  on  the  application  of  As  to  ilie 
the  defendant  in  any  cause  of  damage,  and  on  his  instituting  a  cross  l^earing  of 
cause  for  the  damage  sustained  by  him  in  respect  of  the  same  col-  **'**®*  *'*" 
lision,  direct  that  the  principal  cause  and  the  cross  cause  be  heard  at  eaases. 
the  same  time  and  upon  the  same  evidence ;  and  if  in  the  principal 
cause  the  ship  of  the  defendant  has  been  arrested  or  security  given 
by  him  to  answer  judgment,  and  in  the  cross  cause  the  ship  of  the 
plaintiff  cannot  be  arrested,  and  security  has  not  been  given  to 
answer  judgment  therein,  the  court  may,  if  it  think  fit,  suspend 
the  proceedings  in  the  principal  cause,  until  security  has  been  given 
to  answer  judgment  in  the  cross  cause  (6). 

XXXV.  The  jurisdiction  conferred  by  this  act  on  the  High  Court  Juriadic- 
of  Admiralty  may  be  exercised  either  by  proceedings  in  rem  or  by  tjonof  the 
proceedings  in  personam  (c). 

(z)  p.  813.  (a)  p.  213.  (6)  p.  76,  254.  (c)  p.  240. 
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RULES. 


1.  In  the  coDstruction  of  these  rules  orders  and  regulations,  the 
following  terms  shall  (if  not  inconsistent  with  the  context  or  subject 
matter)  have  the  respective  meanings  hereinafter  assigned  to  them  ; 
that  is  to  say  :— 

"  Judge  "  shall  mean  the  Judge  of  the  High  Conrb  of  Admiralty 
of  England,  or  any  person  lawfully  authorised  to  sit  in  the  said 
court  &s  judge. 

*'  Registrar"  shall  mean  the  Registrar  of  the  High  Court  of  Admi- 
ralty of  England,  or  any  deputy  or  assistant  registrar  of  the 
said  court. 

''Mar.«hal"  shall  mean  the  Marshal  of  the  High  Court  of  Admi- 
ralty of  England,  or  any  deputy  or  assistant  marshal  of  the  said 
court. 

''  Counsel"  shall  mean  any  advocate,  sergeant-at  law,  or  banister- 
at-law  entitled  to  plead  in  the  said  court. 

^* Proctor"  shall  mean  any  proctor,  attorney,  or  solicitor  entitled 
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to  practise  in  the  said  court,  or  the  party  himself  if  condacting 
his  cause  in  person. 

^^  Registry  "  shall  mean  the  Kegistiy  of  the  High  Court  of  Admi- 
ralty of  England. 

^' Cause"  shall  mean  any  suit,  action,  appeal  from  award  of  jus- 
tices, or  other  proceeding  instituted  in  the  said  court. 

^'  Name  "  shall  mean  both  the  Christian  name  and  surname  of  each 
person. 

2.  These  rules  orders  and  regulations  shall,  if  previously  con- 
firmed by  her  Majesty  in  Council,  come  into  operaiiou  on  the  first 
day  of  January,  1860,  and  shall  apply  to  all  causes  instituted  on  and 
after  that  day. 

3.  The  practice  of  the  court  in  operation  before  the  first  day  of 
January,  1860,  shall  continue  in  force,  save  in  so  far  as  it  may  be 
inconsistent  with  these  rules  orders  and  regulationii. 

4.  The  following  are  hereby  repealed,  save  in  regard  to  causes 
instituted  before  the  first  day  of  January,  1860  : — 

(1.)  Her  Majesty's  Order  in  Council,  bearing  date  the  3rd  day  of 
July,  1854,  relative  to  the  appointment  of  additional  and 
extra  court  days. 

(2.)  Her  Majesty's  Order  in  Council,  bearing  date  the  11th  day  of 
December,  1854,  establishing  certain  fees  to  be  taken  in  the 
court 

(3.)  Rules  and  regulations  established  by  the  judge,  bearing  date 
the  12th  day  of  December,  1854,  relative  to  the  mode  of 
collecting  the  stamps  due  in  respect  of  such  fees. 

(4.)  Her  Majesty's  Order  in  Council,  bearing  date  the  7th  day  of 
December,  1855,  establishing  certain  rules  orders  and  regu- 
lation!) respecting  the  practice  and  mode  of  proceeding  in  the 
court. 

(5.)  Her  Majesty's  Order  in  Council,  bearing  date  the  7th  day  of 
December,  1855,  establishing  certain  other  fees  to  be  taken 
by  the  officers  and  practitioners  of  the  court. 

(6.)  Directions  issued  by  the  judge,  bearing  date  the  31sb  day  of 
December,  1855,  in  regard  to  printing  the  proceedings  in 
instance  causes. 

Institution  of  Cause, 

5.  A  proctor,  desiring  to  institute  a  cause,  shall  file  in  the  registry 
a  praecipe,  and  thereupon  the  cause  shall  be  entered  for  him  in  a 
book  to  be  kept  in  the  registry,  called  the  ^'  Cause  Book." 

6.  All  causes  shall  be  numbered  in  the  order  in  which  they  are 
infddtuted,  and  the  number  given  to  any  cause  shall  be  the  dis- 
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tingukhiog  nnmber  of  the  caase,  and  sball  be  written  on  all  instru- 
ments and  other  documents  in  the  cause. 

7.  The  pnecipe  to  lead  the  institution  of  a  cause  shall  contain  the 
name  of  the  proctor,  and  an  address  within  three  miles  of  the  General 
Post  Office,  London,  at  which  it  shall  be  sufficient  to  leave  all  instru- 
ments and  other  documents  in  the  cause. 

Warrants. 

8.  If  the  causd  is  in  rem,  the  proctor  may,  on  filing  a  preecipe  and 
an  affidavit,  take  out  a  warrant  for  the  arrest  of  the  property  pro- 
ceeded against. 

9.  The  affidavit  shall  set  forth  the  name  and  description  of  the 
party  on  whose  behalf  the  cause  is  instituted  ;  the  nature  of  the 
claim  ;  the  name  and  nature  of  the  property  to  be  arrested  ;  and 
that  the  claim  has  not  been  satisfied. 

10.  In  a  cause  of  necessaries,  and  in  a  cause  of  wages,  the  national 
character  of  the  vessel  proceeded  against  shall  be  stated  in  the  affi- 
davit. And  in  a  wages  cause  against  a  foreign  vessel  notice  of  the 
institution  of  the  cause  shall  be  given  to  the  consul  of  the  state  to 
which  the  vessel  belongs,  if  there  be  one  resident  in  London  ;  and  a 
copy  of  the  notice  shall  be  annexed  to  the  affidavit. 

11.  In  a  cause  of  bottomry,  the  bottomry  bond  in  original,  and  if 
in  a  foreign  language  a  notarial  translation  thereof,  shall  be  produced 
for  the  inspection  and  perusal  of  the  registrar  ;  and  a  copy  of  the 
bond,  or  of  the  tnmslation  thereof,  certified  to  be  correct,  shall  be 
annexed  to  the  affidavit. 

12.  In  a  cause  of  restraint,  and  in  a  cause  of  possession,  it  shall 
not  be  necessary  to  obtain  a  decree  of  the  court  for  the  issue  of  the 
warrant,  but  the  warrant  shall  be  allowed  to  issue  on  the  requisite 
affidavit  being  filed. 

13.  The  registrar  may,  in  any  case,  if  he  think  fit,  allow  the 
warrant  to  issue,  although  the  affidavit  may  not  contain  all  the 
required  particulars.  In  a  wages  cause  he  may  also  waive  the  ser- 
vice of  the  notice,  and  in  a  cause  of  bottomry  the  production  of  the 
bond. 

14.  Every  warrant  shall  be  served  by  the  marshal  or  his  substi- 
tutes, whether  the  property  to  be  arrested  be  situate  within  the  port 
of  London  or  elsewhere  within  the  jurisdiction  of  the  court.  The 
proctor  taking  out  the  warrant  shall  within  six  days  from  the  service 
thereof  file  the  same  in  the  registry. 

Detainers, 

15.  A  proctor,  desiring  to  detain  any  property  which  he  has 
reason  to  belie  re  will  be  removed  out  of  the  jurisdiction  of  the  court 
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before  tlie  wan-ant  can  be  served,  may  with  the  warrant  take  out,  at 
bis  party's  expense,  a  detainer.  Such  detainer  may  be  served  by 
the  proctor,  his  clerk,  or  agent ;  and  shall  not  continue  in  force  for 
more  than  three  days  from  the  date  thereof,  exclusive  of  the  day  of 
such  date,  nor  after  service  of  the  warrant. 

Citations  in  Bern, 

'  16.  If,  when  any  property  is  under  arrest  of  the  court,  a  second 
or  subsequent  cause  is  instituted  against  the  same  property,  it  shall 
not  be  necessary  to  take  out  a  second  warrant  for  the  further  arrest 
thereof ;  but  the  proctor  in  such  second  or  subsequent  cause  may,  on 
filing  in  the  registry  a  praecipe  and  an  affidavit,  take  out  a  citation  in 
rem,  and  cause  a  caveat  against  the  release  of  the  property  to  be 
entered  in  the  ^*  Caveat  Release  Book"  hereinafter  mentioned. 

17.  Bules  0,  10,  11,  12,  13,  and  14  shall  apply  as  well  to  cita- 
tions in  rem  as  to  warrants. 

Causes  in  Bern  hy  Default, 

18.  The  practice  in  causes  in  rem  in  regard  to  defaults,  first  de- 
crees, perishable  monitions,  and  affidavits  as  to  the  perishable  state  of 
the  property,  is  hereby  repealed,  and  the  course  of  proceeding  shall 
be  as  follows  : 

19.  After  the  expiration  of  twelve  days  from  the  filing  of  a  war- 
rant, if  an  appearance  has  not  been  entered,  the  proctor  may,  on 
filing  in  the  registry  a  praecipe,  take  out  a  notice  of  sale,  to  be  adver- 
tised by  him  in  two  or  more  public  journals,  to  be  from  time  to  time 
appointed  by  the  judge. 

20.  After  the  expiration  of  six  days  from  the  advertisement  of  the 
notice  of  sale  in  the  said  journals,  if  an  appearance  has  not  been 
entered,  the  proctor  shall  file  in  the  registry  an  affidavit  to  the  effect 
that  the  said  notices  have  been  duly  advertised,  with  copies  of  the 
journals  annexed,  as  also  such  proofs  as  may  be  necessary  to  establish 
the  daim,  and  a  notice  of  motion  to  have  the  property  sold. 

21.  If,  when  the  cause  comes  before  the  judge,  he  is  satisfied  that 
the  claim  is  well  founded,  he  m^j  order  the  property  to  be  appraised 
and  sold,  and  the  proceeds  to  be  paid  into  the  registry. 

22.  If  there  be  two  or  more  causes  by  default  pending  against  the 
same  property,  it  shall  not  be  necessary  to  take  out  a  notice  of  sale 
in  more  than  one  of  the  causes  ;  but  if  the  proctor  in  the  first  cause 
do  not,  within  eighteen  days  from  the  filing  of  the  warrant  in  that 
cause,  take  out  and  advertise  the  notice  of  sale,  the  proctor  in  the 
second  or  any  subsequent  cause  may  take  out  and  advertise  the  notice 
of  sale,  if  he  shall  have  filed  in  the  registry  a  citation  in  rem  in 
such  second  or  subsequent  cause. 

23.  Within  six  days  frooa  the  time  when  the  proceeds  have  been 
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paid  into  the  registry,  the  proctor  in  each  cause  shall,  if  he  has  not 
previously  done  so^  file  his  proofs  in  the  registry,  and  have  the  cause 
placed  on  the  list  for  hearing. 

24.  In  a  cause  of  possession,  after  the  expiration  of  six  days  from 
the  filing  of  the  warrant,  if  an  appearance  has  not  been  entered,  the 
proctor  may,  on  filing  in  the  registry  a  praecipe,  take  oat  a  notice  of 
proceedings  in  the  cause,  to  be  advertised  by  him  in  two  or  more 
public  journalR,  to  be  from  lime  to  time  appointed  by  the  judge. 

26.  After  the  expiration  of  six  days  from  the  advertisement  of  the 
notice  of  proceedings  in  the  said  journals,  if  an  appearance  has  not 
been  entered,  the  proctor  shall  file  in  the  registry  an  affidavit  to  the 
efifect  that  the  notice  has  been  duly  advertised,  with  copies  of  the 
journals  annexed,  as  also  such  proofs  as  may  be  necessary  to 
establish  the  claim,  and  shall  have  the  cause  placed  on  the  list  for 
hearing. 

26.  If,  when  the  clause  comes  before  the  judge,  he  is  satisfied  that 
the  claim  is  well  founded,  he  may  pronounce  for  the  same,  and  decree 
possession  of  the  vessel  accordingly. 

Citations  in  Personam* 

27.  If  the  cause  is  in  personam,  the  proctor  may,  on  filing  a  prae- 
cipe and  an  affidavit,  take  out  a  citation  in  personam. 

28.  A  citation  in  personam  shall  include  the  instrument,  hereto- 
fore called  a  monition  to  appear  and  defend  suit,  issued  under  the 
provisions  of  the  17  &  18  Vict,  c  78. 

29.  Bules  9,  10,  11,  12,  and  13  shall,  so  far  as  the  same  are  ap- 
plicable, apply  to  the  issue  of  citations  in  personam. 

30.  In  a  cause  of  distribution  of  salvage,  the  affidavit  to  lead  the 
citation  to  state  the  amount  of  salvage  money  awarded  or  agreed  to 
bo  accepted,  and  the  name,  address,  and  description  of  the  party  hold* 
the  same. 

31.  In  an  appeal  from  an  award  of  salvage  a  copy  of  the  notice  of 
appeal,  if  required  to  be  served,  shall  be  annexed  to  the  affidavit  to 
lead  the  issue  of  the  citation. 

32.  A  citation  in  personam  may  be  served  by  the  proctor,  his  clerk 
or  agent,  and  shall  within  six  days  from  the  service  thereof  be  fiJed 
ill  the  registry  by  the  proctor  taking  out  the  same. 

Caxises  in  Personam  &y  Default 

33.  In  causes  in  personam,  after  the  expiration  of  twelve  days 
from  the  filing  of  the  citation,  if  an  appearance  has  not  been  entered, 
the  proctor  shall  file  in  the  registry  such  proofis  as  may  be  necessary 
to  establish  the  claim,  and  have  the  cause  placed  on  the  list  for 
hearing. 
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34.  If,  when  the  cause  comeB  before  the  judge,  he  ia  Baiisfied  that 
the  claim  is  well  founded,  he  may  pronounce  for  the  amount  which 
appears  to  him  to  be  due,  and  may  enforce  the  payment  thereof  by 
monition  and  attachment  against  the  party  cited. 

Entry  of  Appearance, 

35.  A  proctor,  desiring  to  enter  an  appearance  in  any  cause,  shall 
file  in  the  registry  a  prsecipe,  a  copy  of  which  shall  have  been  pre- 
viously served  on  the  adverse  proctor,  and  an  appearance  in  the 
cause  shall  thereupon  be  entered  for  him  in  the  '*  Cause  Book.'' 

36.  The  prsecipe  to  lead  the  entry  of  an  appearance  shall  oontain 
the  name  of  the  proctor,  and  an  address  within  three  miles  of  the 
General  Post  Office,  London,  at  which  it  shall  be  sufficient  to  leave 
all  instruments  and  other  documents  in  the  cause. 

37.  If  the  proctor  intends  to  object  to  the  jurisdiction  of  the 
court,  the  appearance  may  be  entered  under  protest.  ^ 

38.  A  party,  who  shall  not  enter  an  appearance  until  after  the  ex- 
piration of  six  days  from  the  service  of  the  warrant  or  citation,  shall 
pay  all  costs  that  may  have  been  occasioned  by  his  default. 

BaiL 

39.  If  bail  ia  to  be  given  in  the  registry,  the  proctor  shall,  on  filing 
in  the  marshal's  office  a  praecipe,  receive  a  notice  of  bail,  a  copy  of 
which  shall  be  served  on  the  adverse  proctor. 

40.  After  the  expiration  of  twenty-four  hours  from  the  time  when 
the  notice  of  bail  shall  have  been  so  served,  if  the  marshal  has  re- 
ported as  to  the  sufficiency  of  the  sureties,  the  proctor  shall  be  en- 
titled to  take  up  the  marshal's  report.  He  shall  then  file  in  the 
registry  a  prascipe  with  the  notice  of  bail  and  the  marshal's  report 
and  shall  be  informed  at  what  hour  the  sureties  may  attend, 

41.  The  bail  bond  shall  be  signed  by  the  sureties,  and  shall  bo 
taken  either  before  the  registrar,  or,  by  the  registrar's  directions,  be- 
fore one  of  the  clerks  iu  the  registry. 

42.  Bail  may  also  be  taken  under  a  special  commission,  or  before 
standing  commiMsioners  to  be  appouited  by  the  judge  ;  but  iu  every 
such  case  the  sureties  shall  justify. 

43.  A  bail  bond  taken  before  a  commissioner,  appointed  under  a 
s}  ecial  or  standi ug  commission,  shall  not  be  filed  in  the  registry  until 
after  the  expiration  of  twenty- four  hours  from  the  time  when  a  notice, 
containing  the  names  and  addresses  of  the  sureties  and  of  the  com- 
missioner before  whom  the  bail  was  taken,  shall  have  been  served 
upon  the  adverse  proctor ;  and  a  copy  of  the  notice,  verified  by  affi- 
davit,  shall  be  filed  with  the  bail  bond. 

44.  A  commbaioner,  appointed  under  a  »peci:d  or  standing  com- 
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misdon,  Hhall  not  take  bail  on  bebalf  of  any  person,  for  whom  lie  (yr 
any  person  in  partnerahip  with  him  is  acting  as  proctor,  attorney,  so- 
licitor, or  agent 

45.  The  deUys  required  by  the  preceeding  rules  in  regard  to  the 
taking  of  bail  may  be  dbpensed  with  by  consent  of  the  proctors  in 
the  cause. 

Releases, 

46.  Property  arrested  by  warrant  shall  only  be  released  under  the 
authority  of  an  instrument  issued  from  the  registry,  to  be  called  a 
release. 

47.  A  proctor,  at  whose  iDstance  any  property  has  been  arrested, 
may,  before  an  appearance  has  been  entered,  obtain  the  release  there- 
of by  filing  a  praecipe  to  withdraw  the  warrant 

48.  A  proctor  may  obtain  the  release  of  any  property  by  paying 
<         into  the  registry  the  sum  in  which  the  causo  has  been  instituted. 

49.  Cargo,  arrested  for  the  freight  only,  may  be  released  by  filing 
an  affidavit  as  to  the  value  of  the  freight,  and  by  paying  the  amount 
of  the  freight  into  the  registry. 

50.  In  a  cause  of  salvage,  the  value  of  the  property  under  arrest 
shall  be  agreed,  or  an  affidavit  of  value  filed,  before  the  property  is 
released. 

51.  A  proctor,  who  shall  have  filed  a  bail  bond  in  the  sum  in 
which  the  cause  has  been  instituted,  or  paid  such  sum  into  the  re* 
gistry,  and,  if  the  cause  be  one  of  salvage,  shall  have  also  filed  an 
affidavit  as  to  the  value  of  the  property  arrested,  shall  be  entitled  to 
a  release  for  the  same,  unless  there  be  a  caveat  against  the  release 
thereof  outstanding  in  the  ''Caveat  Belease  Book." 

52.  The  release,  when  obtained,  shall  be  left  with  a  praecipe  in  the 
marshal's  office  by  the  proctor  taking  out  the  same,  who  shall  also 
at  the  same  time  pay  all  costs,  charges  and  expenses  attending  the 
care  and  custody  of  the  property  whilst  under  arrest ;  and  the  mar- 
shal shall  thereupon  release  the  property. 

Caveat  Belease  Booh 

53.  A  proctor  in  a  cause,  desiiing  to  prevent  the  release  of  any 
property  imder  arrest,  shall  file  in  the  registry  a  praecipe,  and  there- 
upon a  caveat  against  the  release  of  the  property  shall  be  entered 
in  a  book  to  be  kept  in  the  registry,  called  the  "  Caveat  Release 
Book." 

54.  A  party,  delaying  the  release  of  any  property  by  the  entry  of 
a  caveat,  shall  be  liable  to  be  condemned  in  costs  and  damages,  un- 
less ho  shall  show  to  the  satisfaction  of  the  judge  good  and  sufficient 
reason  for  having  so  done. 
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Caveat  Warrant  Booh. 

55.  A  party,  desiring  to  prevent  the  arrest  of  any  property,  may 
cause  a  caveat  against  the  issue  of  a  warrant  for  the  arrest  thereof  to 
be  entered  in  the  registry. 

56.  For  this  purpose  he  shall  cause  to  be  filed*  in  the  registry  a 
prsecipe,  signecl  by  himself  or  his  proctor,  undertakiog  to  enter  an  ap- 
pearance  in  any  cause  that  may  be  instituted  against  the  said  pro- 
perty, and  to  give  bail  in  such  cause  in  a  sum  not  exceeding  an 
amount  to  be  stated  in  the  praecipe,  or  to  pay  such  sum  into  the 
registry  ;  and  a  caveat  against  the  issue  of  a  warrant  for  the  arrest  of 
the  property  shall  thereupon  be  entered  in  a  book  to  be  kept  in  the 
registry,  called  the  **  Caveat  Warrant  Book*" 

57.  A  proctor,  instituting  a  cause  against  any  property  in  respect 
of  which  a  caveat  has  been  entered  in  the  ^'  Caveat  Warrant  Book," 
shall,  before  filing  the  praecipe  to  lead  the  institution  of  the  cause, 
serve  a  copy  thereof  upon  the  party  on  whose  behalf  the  caveat  has 
been  entered,  or  upon  his  proctor. 

58.  Within  three  days  from  the  filing  pf  the  praecipe,  the  party  on 
whose  behalf  the  caveat  has  been  entered  shall,  if  the  sum  in  which 
the  cause  is  instituted  does  not  exceed  the  amount  for  which  he  has 
undertaken,  give  bail  in  such  sum,  or  pay  the  same  into  the 
registry. 

59.  After  the  expiration  of  twelve  days  from  the  filing  of  the 
praecipe,  if  the  party  on  whose  behalf  the  caveat  has  been  entered 
shall  not  have  given  bail  in  such  sum,  or  paid  the  same  into  the 
registry,  the  plainti£f  s  proctor  may  proceed  with  the  cause  by  default, 
and  on  filing  his  proofs  in  the  registry  may  have  the  cause  placed  on 
the  list  for  hearing. 

60.  If,  when  the  cause  comes  before  the  judge,  he  is  satisfied  that 
the  claim  is  well  founded,  he  may  pronounce  for  the  amount  which 
appears  to  him  to  be  due,  and  may  enforce  the  payment  thereof  by 
monition  and  attachment  against  the  party  on  whose  behalf  the  caveat 
has  been  entered,  and  by  the  arrest  of  the  property,  if  it  then  be  or 
thereafter  come  within  the  jurisdiction  of  the  court. 

61.  The  preceding  rules  shall  not  prevent  a  proctor  from  taking 
out  a  warrant  for  the  arrest  of  any  property,  notwithstanding  the 
entry  of  a  caveat  in  the  "  Caveat  Warrant  Book  ; "  but  the  party  at 
whose  instauce  any  property,  in  respect  of  which  a  caveat  is  entered, 
shall  be  arrested,  shall  be  liable  to  be  condemned  in  costs  and 
damages,  unless  ho  shall  Ehow,  to  the  satisfaction  of  the  judge,  good 
and  sufiicient  reason  for  having  so  done. 

Preliminary  Acts. 

62.  In  causes  of  damage,  unless  the  judge  shall  otherwise  order, 
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each  proctor  shall,  before  any  pleading  b  given  in,  file  a  document^ 
to  be  called  a  preliminary  act,  forms  of  which  may  be  obtained  in  the 
registry,  containing  a  statement  of  the  follovdDg  particulars  : — 

(1.)  The  names  of  the  vessels  which  came  into  collision,  and  the 

names  of  their  masters. 
(2.)  The  time  of  the  collLsion. 
(3.)  The  place  of  the  coUiaion. 
(4.)  The  direction  of  the  wind. 
(5.)  The  state  of  the  weather. 
(6.)  The  state  and  force  of  the  tide. 

(7 .)  The  course  and  speed  of  the  vessel,  when  the  other  was  first  seen. 
(8. )  The  lights,  if  any,  carried  by  her. 

(9.)  The  distance  and  bearing  of  the  other  vessel,  when  first  seen. 
(10.)  The  lights,  if  any,  of  the  other  vessel  which  were  first  seen. 
(11.)  Whether  any  lights  of  the  other  vessel,  other  than  those  firat 

seen,  came  into  view  before  the  collision. 
(12.)  What  measures  were  taken,  and  when,  to  avoid  the  collision. 
(13.)  The  parts  of  each  vessel  which  first  came  in  contact. 

63.  The  preliminary  acta  shall  be  delivered  into  the  registry  sealed 
up,  and  shall  not  be  opened,  save  by  order  of  the  judge,  until  the- 
proofs  are  filed. 

64.  If  both  proctors  consent,  the  judge  may,  if  he  think  fit,  order 
the  preliminary  acts  to  be  opened,  and  the  evidence  to  be  taken 
thereon,  without  its  being  necessary  to  file  any  pleadings. 

Pleadings, 

65.  The  modes  of  pleading  hitherto  used,  as  well  in  causes  by  act 
on  petition  as  by  plea  and  proof,  are  hereby  abolished. 

66.  There  shall  be  but  one  mode  of  pleading  in  the  court.     The 
first  pleading  shall  be  called  the  petition,  the  second  the  answer,  the 
third  the  reply,  and  the  fourth  the  rejoinder  ;  and  the  subsequent 
pleadings,  if  any,  shall  be  called  as  they  have  heretofore  been  called  in. 
causes  by  act  on  petition. 

67.  Every  pleading  shall  be  divided  into  short  paragraphs,  num- 
bered consecutively,  which  shall  he  called  the  articles  of  the  pleadings, 
and  shall  contain  brief  statements  of  the  facts  material  to  the  .i^ue. 

68.  Within  twelve  days  from  the  entry  of  an  appearance  the  plain- 
tiff's proctor  shall  file  his  petition,  and  within  twelve  days  from  the 
time  when  the  petition  shall  have  been  filed  the  defendant's  proctor 
shall  file  his  answer  ;  and  six  days  from  the  filing  of  the  previous 
pleading  shall  be  allowed  for  filing  any  subsequent  pleading. 

69.  It  shall  not  be  necessary  in  the  first  pleading  to  aver  the 
jurisdiction  of  the  coxat^  or  the  identity  of  the  property  proceeded 
against 
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70.  When  an  appearanoe  has  been  given  under  protest,  the  defen  • 
dant's  proctor  shaU,  within  twelve  days  from  the  entry  of  such 
appearance,  file  his  petition  on  protest,  and  the  same  rules  diall  apply 
to  the  pleadingB  on  a  protest  as  to  the  pleadings  in  a  cause  on  its 
merits. 

71.  Before  any  pleading  is  filed  in*  the  registry,  a  copy  thereof  shall 
be  served  on  the  adverse  proctor. 

72.  Every  pleading  shall  be  signed  by  counsel  and  proctor. 

73.  The  fees  of  only  one  counsel  shall  be  allowed  on  taxation  for 
settling  any  pleading. 

.  74.  The  proctor  who  has  the  right  to  plead  further  may,  if  ho 
think  fit,  file  a  conclusion  to  the  pleadings,  and  thereupon  the  plead- 
ings shall  be  concluded,  and  no  further  pleading  shall  be  filed  by 
either  proctor,  save  by  permission  of  the  judge.  The  conclusion  shall 
be  signed  by  counsel  and  proctor,  a  copy  thereof  served  upon  the 
adverse  proctor,  and  the  original  filed  in  the  registry,  in  the  same 
manner  and  under  the  same  conditions  as  the  petition  or  other 
pleading. 

75.  If  the  proctor  who  has  the  right  to  plead  further  do  not  file 
his  pleading  or  the  cod  elusion  within  the  time  allowed  for  so  doiug, 
the  adverse  proctor  may  himself  file  the  conclusion,  and  thereupon 
no  further  pleadings  shall  be  filed  by  either  proctor,  save  by  permis- 
sion of  the  judge. 

76.  Any  petition  or  other  pleading  may  be  altered  or  amended, 
either  by  consent  of  proctors  or  by  permission  of  the  judge. 

77.  Every  petition  or  other  pleading  shall  stand  admitted,  if 
within  four  days  from  the  filing  thereof  the  adverse  proctor  does  not 
file  a  notice  of  motion  objecting  to  the  admissibility  thereof. 

Proofs, 

78.  Causes  may  be  proved  by  affidavits,  by  written  depositions,  or 
by  the  oral  examination  of  witnesses  in  open  court,  or  partly  by  one 
mode,  partly  by  another. 

79.  The  proctors  in  the  cause  may  consent  to  the  mode  or  modes 
in  which  the  proofs  shall  be  taken  ;  or  either  proctor  may  apply  to 
the  judge  to  direct  the  mode  or  modes  in  which  the  proofs  shall  be 
taken. 

80.  After  the  conclusion  has  been  filed,  either  proctor  may  apply 
to  the  judge  to  fix  a  time  within  which  all  the  written  proofs  shall  be 
filed  ;  and  after  the  expiration  of  that  time  no  written  proof  shall  be 
received  into  the  registry,  save  by  permission  of  the  judge. 

81.  Either  proctor  in  the  cause  may  apply  to  the  judge  to  order 
the  attendance  of  any  witness  for  examination  viv&  voce  at   the 
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heariiig,  althongli  the  witness  may  have  already  made  an  affidavit,  or 
been  examined  before  an  examiner  or  commissioner  in  the  cause. 

Affidavits, 

82.  Every  affidavit  filed  in  any  cause  shall  be  divided  into  short 
paragraphs,  numbered  consecutively,  and  shall  be  in  the  first  person. 

83.  The  name,  address,  and  description  of  every  person  making  an 
affidavit  shall  be  inserted  therein. 

84.  The  names  of  all  the  persons  making  the  affidavit,  and  the 
dates  when  and  the  places  where  sworn,  shaU  be  inserted  in  the  jurat. 

85.  Where  an  affidavit  is  made  by  any  person  who  is  blind,  or  who, 
from  his  signature  thereto  or  otherwise,  appears  to  be  illiterate,  tbe 
person  before  whom  the  affidavit  is  made  sludl  state  in  the  jurat  that 
the  affidavit  was  read  to  the  witness  in  his  presence,  and  that  the 
witoess  appeared  to  understand  the  same,  and  made  his  mark  or 
wrote  his  signature  in  the  presence  of  the  person  before  whom  the 
affidavit  was  made. 

86.  No  affidavit  shall  be  received,  which  has  been  sworn  before  the 
party  on  whose  behalf  the  same  is  offered,  or  before  his  proctor  or  a 
partner  or  clerk  of  the  same. 

Written  Depositions, 

87.  Written  depositions  inay  be  taken  either  before  an  examiner  of 
the  court,  or  before  a  commissioner  appointed  under  a  commission. 

88.  Witnesses  may  be  produced  for  examination  before  an  examiner 
within  three  miles  of  the  General  Post-office,  London  ;  but  the  proctor 
producing  him  shall,  twenty-four  hours  at  least  before  the  witneea  is 
examined,  serve  a  notice  upon  the  adverse  proctor,  stating  the  title 
and  number  of  the  cause,  the  name  and  address  of  the  witness,  the 
articles  of  the  pleadings  to  which  he  is  to  be  examined,  the  name  of 
the  examiner,  the  name  of  the  interpreter  if  any,  and  the  day,  hour, 
and  place  appointed  for  the  examination. 

89.  No  witness  shall  be  produced  either  before  an  examiner,  or 
before  a  commissioner  at  a  greater  distance  than  three  miles  from  the 
General  Post-office,  London,  save  by  order  of  the  court. 

90.  The  examination-in-chief,  cross-examination,  and  re-examina- 
tion of  witnesses  examined  before  an  examiner  or  a  commissioner, 
shall  be  conducted  either  by  counsel  or  by  the  proctors  or  their  sub- 
stitutes ;  or  the  examination-in-chief  may,  on  the  application  of  the 
proctor  producing  the  witnesses,  be  conducted  by  the  examiner  or 
commissioner  himself.  Li  any  case  the  examiner  or  commissioner 
may  put  any  questions  to  the  witnesses  for  the  purpose  of  eliciting 
the  truth  as  to  him  shall  seem  fit. 

91.  The  fees  of  one  counsel  may  be  allowed  by  the  registrar  on 
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taxation  for  attending  the  examination  of  witnesses  before  an  examiner 
or  commissioner. 

92.  When  the  examination  of  any  witness  is  completed^  the 
examiner  or  commissioner  shall  read  over  the  deposition  to  the  wit- 
ness, who  shall  thereupon  sign  the  same  ;  and  the  examiner  or  com- 
missioner shall  certify  at  the  foot  thereof  that  the  deposition  has  been 
read  over  audibly  and  distinctly  to  the  witness,  and  that  he  has 
acknowledged  the  same  to  be  true. 

93.  If  the  witness  refuse  to  sign  his  deposition,  the  examiner  or 
the  commissioner  shall  certify  at  the  foot  of  the  deposition  that  the 
-witness  has  so  refused,  and  that  the  deposition  is  in  accordance  with 
the  evidence  given  by  the  witness  ;  and  the  deposition  of  the  witness 
may  thereupon  be  used  at  the  hearing  of  the  cause. 

94.  The  judge  may,  on  the  application  of  either  proctor  in  the 
cause,  but  at  the  expense  in  the  first  instance  of  the  party  on  whose 
behalf  the  application  is  made,  direct  the  evidence  of  the  witnesses  to 
be  taken  down  by  a  short-hand  writer  or  reporter  appointed  by  the 
court,  who  shall  be  previously  sworn  faithfully  to  report  the  evi« 
denoe  ;  and  a  transcript  of  the  short-hand  writer's  or  reporter's  notes, 
certified  by  him  to  be  correct,  shall  be  admitted  to  prove  the  oral 
evidence  of  the  witnesses. 

95.  TVhen  the  examinations  of  the  witnesses  have  been  completed, 
the  examiner  or  commissioner  shall  file  the  depositions  of  the  wit- 
nesses in  the  registry,  with  a  special  return  setting  forth  the  whole  of 
his  proceedings. 

Printing, 

96.  In  all  contested  causes  the  whole  of  the  pleadings  and  written 
proofs'  on  which  the  parties  intend  to  rely  at  the  hearing  shall,  unless 
the  judge  shall  otherwise  order,  be  printed  before  the  hearing ;  and 
the  printing  thereof  shall  be  in  such  manner  and  form  as  the  judge 
shall  from  time  to  time  direct  (a). 

97.  In  an  appeal  from  an  award  of  salvage,  if  the  cause  is  to  be 
heard  without  any  pleadings,  and  without  any  evidence  other  than 
that  which  was  adduced  before  the  justices,  magistrates,  or  commis- 
sioners appealed  from,  the  proctor  for  the  appellant  shaU,  within  six 
days  from  the  filing  of  the  proceedings  and  award,  leave  in  the  registry 
printed  copies  thereof  ;  and,  if  he  shall  not  do  so,  the  proctor  for  the 
respondent  may  move  to  have  the  cause  dismissed  with  costs. 

98.  In  causes  in  which  there  have  been  pleadings,  within  ten  days 
from  the  conclusion  being  filed,  the  plaintiff's  proctor  shall  leave  in 
the  rf^gistry  printed  copies  of  the  whole  of  the  pleadings  ;  and  if  he 
shall  not  do  so,  the  defendant's  proctor  may  move  to  have  the  cause 
dismissed  with  costs. 

(a)  Qeeposty  p.  Ixxix. 
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99.  If  tbe  written  proofs  in  the  canse  consist  of  affidavits  only,  each 
proctor  shall,  within  tax  days  from  the  expiration  of  the  time  allowed 
for  filing  the  proofs,  leave  in  the  registry  printed  copies  of  his  proofs. 

100.  If  the  written  proofs  in  the  canse  consutt  of  depositionB  only, 
or  partly  of  depositions  and  partly  of  affidavits,  each  proctor  shaU, 
within  twelve  days  from  the  expiration  of  the  time  allowed  for  filing 
the  proofs,  leave  in  the  registiy  printed  copies  of  his  proofs. 

1 01.  Where  pleadings  or  proofs  are  required  by  these  rales  to  be 
printed,  one  hundred  and  fifty  copies  thereof  shall  be  stmck  off,  of 
which  seventy  shall  be  left  in  the  registry,  and  forty  shall  be  given  to 
the  adverse  proctor. 

102.  Of  the  seventy  copies  left  in  the  registry,  sixty  shall,  within 
six  days  after  a  monition  for  process  from  the  court  of  appeal  has  been 
served  upon  the  registrar,  be  transmitted  by  him  to  th^  r^^istry  of  the 
court  of  appeaL 

Lid  for  Hearing, 

103.  A  proctor  entitled  to  have-  a  cause  placed  on  the  list  for 
hearing  shall  file  a  notice  in  the  r^istry,  and  thereupon  the  cause 
shall  be  placed  on  the  list  for  hearing. 

104.  When  a  cause  is  to  be  proved  wholly  by  the  oral  examination 
of  witnesses  in  open  court,  either  proctor  may,  as  soon  as  the  required 
number  of  the  printed  copies  of  the  pleadings  ha.s  been  left  in  the 
registry,  have  the  cause  placed  on  the  list  for  hearing. 

105.  When  a  cause  is  to  be  proved  wholly  or  in  part  by  written 
evidence,  either  proctor  may,  as  soon  as  the  required  number  of  the 
printed  copies  of  the  written  proofs  has  been  left  in  the  registry,  have 
the  cause  placed  on  the  list  for  hearing. 

1 06.  Any  proctor,  who  shall  have  left  in  the  registry  the  required 
number  of  printed  copies  of  his  proofs,  may,  as  soon  as  the  time 
allowed  for  so  doing  by  rule  99  or  rule  100,  as  the  case  may  be,  has 
expired,  have  the  cause  placed  on  the  list  for  hearing,  notwithstanding 
that  the  adverse  proctor  may  not  have  filed  all  or  any  of  his  proofe, 
or  left  all  or  any  of  the  printed  copies  thereof  in  the  registry. 

Eeferences. 

107.  The  following  rules  shall  apply  to  references  by  the  judge  to 
the  registrar,  whether  the  reference  be  to  the  registrar  alone,  or  to  the 
registrar  assisted  by  one  or  by  two  merchants. 

108.  Within  twelve  days  from  the  day  when  the  order  for  the 
reference  is  made,  the  proctor  for  the  claimant  shall  file  the  claim  and 
affidavits  ;  and  within  twelve  days  from  the  day  when  the  daim  and 
affidavits  are  filed,  the  adverse  proctor  shall  file  his  counter  affidavits 

109.  From  the  filing  of  the  counter  affidavits  six  days  only  shall  be 
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allowed  for  filing  any  further  affidavits  by  either  proctor,  save  by 
order  of  the  judge,  or  by  permission  of  the  registrar. 

110.  Within  three  days  from  the  expiration  of  the  time  allowed 
for  filing  the  last  affidavits,  the  proctor  for  the  claimant  shall  file  in 
the  registry  a  notice,  with  the  stamps  for  the  reference  affixed  thereto, 
praying  to  have  the  reference  placed  on  the  list  for  hearing  ;  and,  if 
he  shall  not  do  so,  the  adverse  proctor  may  apply  to  the  court  to  have 
the  claim  dismissed  with  costs. 

111.  At  the  time  appointed  for  the  reference,  if  either  proctor  bo 
present,  the  reference  may  be  proceeded  with  ;  but  the  registrar  may 
adjourn  the  reference  from  time  to  time,  as  he  may  deem  proper. 

112.  Witnesses  may  be  produced  before  the  registrar  for  exami- 
nation, and  the  evidence  shall,  on  the  application  of  either  proctor, 
but  at  the  expense  in  the  first  instance  of  the  party  on  whose  behalf 
the  application  is  made,  be  taken  down  by  a  short-hand  writer  or 
reporter  appointed  by  the  court,  who  shtdl  be  sworn  faithfully  to 
report  the  evidence ;  and  a  transcript  of  the  short-baud  writer's  or 
reporter's  notes,  certified  by  him  to  be  correct,  shall  be  admitted  to 
prove  the  oral  evidence  of  the  witnesses  in  an  objection  to  the  regis- 
trar's report. 

113.  Counsel  may  attend  ihe  hearing  of  any  reference,  but  the 
expenses  attending  the  employment  of  counsel  shall  not  be  allowed  on 
taxation,  unless  the  registrar  shall  be  of  opinion  that  the  attendance 
of  counsel  was  necessary. 

114.  The  registrar  may,  if  he  think  fit,  report  whether  any  and 
what  part  of  the  costs  of  the  reference  should  be  allowed,  and  to 
whom. 

115.  The  proctor  for  the  claimant  shall,  within  six  days  from  the 
time  when  he  has  received  a  notice  from  the  registry  that  the  report  is 
ready,  take  up  and  file  the  same  in  the  registry. 

116.  If  the  proctor  for  the  claimant  shall  not  take  the  steps  pre- 
scribed in  the  next  preceding  rule,  the  adverse  proctor  may  take  up 
and  file  the  report,  or  may  apply  to  the  court  to  have  the  claim  dis- 
missed with  costs. 

117.  A  proctor  intending  to  object  to  the  registrar's  report  shall, 
within  six  days  from  the  filing  of  the  report,  file  in  the  registry  a 
notice,  a  copy  of  which  shall  have  been  previously  served  on  the 
adverse  proctor  ;  and  within  a  further  period  of  twelve  days  he  shall 
file  his  petition  in  objection  to  the  report. 

118.  All  the  rules  herein-before  prescribed  respecting  the  pleadings 
and  proofs  in  a  cause,  and  the  printing  thereof,  shall,  so  far  as  they 
are  applicable,  apply  to  the  pleadings,  proofs,  and  printing  in  an 
objection  to  a  report  of  the  registrar. 
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Taxation  of  Costs. 

119.  A  proctor,  entitled  to  have  his  bill  of  costs  taxed  by  the 
registrar,  shall  file  the  same  in  the  registry,  a  copy  thereof  having 
been  previously  served  upon  the  adverse  proctor  (if  any)  ;  and  a 
notice  shall  be  sent  from  the  registry  of  the  time  appointed  for  the 
taxation. 

120.  At  the  time  appointed  for  the  taxation  the  registrar  may 
proceed  to  tax  the  bill,  if  only  one  of  the  proctors  in  the  cause  be 
present. 

121.  The  practice  in  regard  to  correcting  bills  of  costs  is  hereby 
alK)lished,  and  in  lieu  thereof  the  registrar  shall  certify  at  the  foot  of 
the  bill  the  amount  at  which  he  has  taxed  it,  and  Uie  proctor  may 
then  apply  to  the  judge  for  an  order  for  the  payment  thereof. 

1 22.  A  proctor  intending  to  object  to  the  taxation  shall,  within  six 
days  from  the  completion  of  the  taxation,  file  a  notice  in  the  registry, 
a  copy  of  which  shall  have  been  previously  served  on  the  adverse 
proctor. 

123.  An  objection  to  the  taxation  of  the  registrar  shall,  unless  the 
judge  shall  otherwise  order,  be  heard  on  motion,  but  eitiier  proctor 
may  apply  to  the  judge  to  have  it  heard  by  petition  in  the  same 
manner  as  an  objection  to  a  report  of  the  registrar. 

Sales  by  Order  of  the  Court. 

124.  Every  commission  for  the  appraisement  or  sale  of  property 
under  the  decree  of  the  court  shall,  unless  the  judge  shall  otherwise 
order,  be  executed  by  the  marshal  or  his  substitutes. 

125.  The  marshal  bhall  pay  into  court  the  gross  proceeds  of  sale  of 
any  property  which  shall  have  been  sold  by  him,  and  shall  at  the 
same  time  bring  into  the .  registry  the  account  of  sale,  with  vouchers 
in  support  thereof,  for  taxation  by  the  registrar. 

126.  Any  person  interested  in  the  proceeds  may  be  heard  before 
the  registrar  on  the  taxation  of  the  marshal's  account  of  expenses, 
and  an  objection  to  the  taxation  shall  be  heard  in  the  same  manner 
as  an  objection  to  the  taxation  of  a  proctor*8  bill  of  costs. 

Payment  of  Monies, 

127.  All  monies  paid  into  court  f»hall  be  paid  to  the  account  of 
*^  the  registrar  of  the  High  Court  of  Admiralty "  at  the  Bank  of 
England,  upon  receivable  orders  to  be  obtained  in  the  registry. 

128.  All  orders  for  the  payment  of  money  out  of  court  shall  bo 
signed  by  the  judge. 

129.  Bail  for  latent  demands  shall  not,  unless  the  judge  shall  other- 
wise order,  be  required  on  the  payment  of  money  out  of  the  registry. 
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180.  A  proctor,  desiring  to  prevent  the  payment  of  money  out  of 
the  registry,  shall  file  a  praecipe,  and  thereupon  a  caveat'  shall  be 
entered  in  a  book  to  be  kept  in  the  registry,  called  the  **  Caveat  Pay- 
ment-book." 

Claims  in  respect  of  Volunteers  into  the  Boyal  Navy, 

131.  A  proctor,  desiring  to  obtain  repayment,  under  the  provisions 
of  the  Merchant  Shipping  Act,  1854,  of  the  excess  of  wages  paid  to  a 
substitute,  hired  in  the  place  of  a  seaman  volunteering  into  the  Boyal 
Navy,  shall  file  a  daim,  form  of  which  may  be  obtained  in  the 
registry. 

132.  If  the  claim  bo  correct,  he  shall,  on  providing  the  proper 
stamp,  receive  a  certificate  for  payment  of  the  sum  due. 

133.  If  the  claim  be  incorrect,  he  shall,  on  providing  the  proper 
stamp,  receive  the  registrar's  opinion  in  writing. 

134.  If  the  proctor  be  dissatittfied  with  the  opinion  of  the  registrar, 
he  may  apply  to  the  judge  on  motion  to  review  the  same,  as  pre- 
scribed by  the  Merchant  Shipping  Act,  1854. 

Naval  Prize, 

135.  Ptoctors,  navy  agents,  and  other  persons  having  claims 
against  the  proceels  of  any  prize,  salvage,  bounty,  or  other  monies 
payable  and  distributable  to  and  amongst  the  officers  and  crews  of 
her  majesty^s  ships  and  vessels  of  war,  and  which  may  have  been  paid 
to  the  account  of  the  paymaster-general  at  ther  Bank  of  England  on 
account  of  naval  prize  under  the  provisions  of  the  act  of  the  1 7  Vict. 
c  19,  shall  file  such  okims  in  the  registry  for  taxation  by  the 
registrar. 

136.  They  may  apply  to  the  judge  on  motion  to  review  the  regis- 
trar's taxation. 

137.  Orders  for  the  payment  of  the  sums  which  shall  be  found  due 
in  respect  of  such  claims  shall  be  signed  by  the  registrar,  and  for- 
warded by  him  to  the  accountant-general  of  the  navy. 

Motiojis, 

138.  Motions  may  be  made  to  the  judge  either  in  court  or  in 
chambers. 

139.  Notice  of  motion,  together  with  the  proofs,  if  any,  In  sup- 
port thereof,  shall  be  filed  in  the  registry  three  days  at  least  before 
the  hearing  of  the  motion. 

140.  A  copy  of  the  notice  of  motion,  and  of  the  proofs,  if  any, 
shall  be  served  on  the  adverse  proctor  before  the  originals  are 
filed. 

141.  No  motion  shall  be  made  to  the  judge  in  court  save  by 
counsel,  or  by  a  party  conducting  his  cause  in  person. 
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142.  Prooion  may  be  heard  on  any  motion  before  tbo  judge  in 
chambers. 

143.  Counsel  also  may  bo  heard  on  any  motion  before  the  jodge 
in  chambers,  if  notice  thereof  has  been  given  to  the  adverse  proctor 
two  days  at  least  before  the  hearing  of  the  motion. 

Sumfiumses, 

144.  Either  proctor  in  a  cause  may,  on  filing  a  prsBcipe,  together 
with  the  proofs  on  which  he  intends  to  rely,  take  out  a  summons 
against  the  adverse  proctor  to  appear  before  the  judge  in  chambers  in 
regard  to  any  matter  arising  in  the  cause. 

145.  Every  summons  shall  be  prepared  in  the  registry,  and  shall 
be  signed  by  the  registrar,  and  a  copy  thereof  shall  be  served 
on  the  proctor  summoned  three  days  at  least  before  the  day  named 
in  the  summons. 

146.  If  the  proctor  summoned  do  not  appear  at  the  time  named  in 
the  summons,  the  cause  shall  be  called  on,  and  the  judge  shall  there- 
upon make  such  order  as  to  him  shall  seem  fit. 

147.  If  the  proctor,  by  whom  the  summons  has  been  taken  out, 
do  not  appear  to  support  the  same  at  the  time  named  in  the  summons, 
the  judge  may,  on  the  application  of  the  proctor  summoned,  dismiss 
the  summons  with  cost<«. 

148.  If,  before  the  time  named  in  the  summonp,  the  summons  be 
filed  in  the  registry,  with  an  indorsement  thereon  signed  by  tho 
proctor  summoned,  consenting  to  an  order  being  made  in  the  terms 
and  to  the  effect  of  the  summons,  the  registrar  may,  if  he  shall  think 
it  reasonable  and  such  as  the  judge  would  under  the  circumstances 
allow,  make  the  order,  and  such  order  shall  have  the  same  force  and 
effect  as  if  the  same  had  been  made  by  the  judge  in  person. 

149.  Either  proctor  may  employ  counsel  at  the  hearing  of  any 
summons  before  the  judge  in  chambers,  if  notice  thereof  has 
been  given  to  the  adverse  proctor  two  days  before  the  hearing  of  the 
summons. 

Notices. 

150.  All  notices  required  by  these  rules  or  by  the  practioe  of  the 
court  shall  be  in  writing  or  printed,  or  partly  in  writing  and  partly 
printed. 

151.  The  servioe  of  a  notice  by  a  proctor  may  be  effected  by  hia 
clerk  or  agent,  and,  if  requireil  to  be  verified,  shall  be  verified  by 
affidavit. 

162.  Notices  required  to  be  left  in  the  registry  shall  be  signed  by 
the  proctor,  or  by  his  derk  for  him. 

153.  Notices  sent  from  the  registry  may  be  sent  by  poet,  and  the 
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day  on  which  the  notice  is  posted  shall  be  considered  as  the  day 
of  the  service  thereof,  and  the  posting  thereof  shall  bo  a  sufQcient 
service. 

Consent  of  Frociots. 

164.  Service  of  a  notice  by  one  proctor  on  another  may  be  waived 
by  consent. 

155.  Any  agreement  between  the  proctors  in  a  cause,  if  in  writing, 
dated,  and  signed  by  both  proctors,  may,  if  the  registrar  think  it 
reasonable  and  such  as  the  judge  would  under  the  circumstances 
allow,  be  filed,  and  shall  thereupon  become  an  order  of  court,  and 
.such  order  shall  have  the  same  force  and  effect  as  if  the  same  had 
been  made  by  the  judge  in  person. 

Filing  Documents. 

156.  No  document  shall  be  filed,  unless  properly  indorsed  and 
stamped. 

157.  No  document,  of  which  a  copy  is  required  to  be  served  on 
the  adverse  proctor,  shall  be  filed  in  the  registry  without  a  certificate 
indorsed  thereon,  signed  by  the  proctor  or  by  his  clerk  for  him,  to 
the  effect  that  the  document  has  been  duly  served. 

158.  If,  before  the  expiration  of  the  time  allowed  for  filing  any 
document,  application  cannot  be  made  to  the  judge  for  an  extension 
thereof,  the  registrar  may,  upon  reasonable  cause  being  shown,  ex- 
tend the  time  for  filing  the  same  ;  but  the  time  shall  in  no  case  be 
extended  beyond  the  day  upon  which  the  judge  shall  next  sit  in 
chambers.  *' 

159.  If  a  proctor,  save  by  permission  of  the  judge  or  registrar,  do 
not  file  or  serve  on  the  adverse  proctor,  as  may  be  required  of  him, 
any  document  within  the  time  allowed  by  any  of  these  rules,  the  ad- 
verse proctor  shall  not  he  compelled  to  receive  the  same,  save  by 
order  of  the  judge. 

Minutes. 

160.  On  filing  any  instrument  or  document,  the  proctor  shall  state, 
in  writing,  on  a  printed  form  to  be  obtained  in  the  registry,  called  a 
minute,  the  nature  of  the  instrument  or  document  filed,  and  the  date 
of  the  filing  thereof. 

161.  A  record  of  all  minutes,  and  of  all  causes  instituted  and 
appearances  entered,  and  of  all  decrees  and  ordenr  of  the  court,  shall 
be  entered  in  a  book  to  be  kept  in  the  registry,  called  the  *'  Minute 
Book.'' 

Fracipes, 

162.  Forms  of  the  prascipes,  required  to  be  filed  in  the  registry  or 
the  marshal's  office,  may  be  obtained  on  application  in  the  registry  or 
the  marshal's  office  respectively.  They  may  be  varied  or  altered  by 
the  judge  at  his  discretion. 


xliv  RULES  ORDERS  AND  REGULATIONS. 

163.  'Every  praecipe  shali  be  signed  either  hj  the  party,  or  by  his 
proctor,  or  by  a  clerk  of  the  latter  for  hiou 

164.  J£  a  praecipe  be  not  properly  filled  up  and  stamped,  the  regis- 
trar or  marshal,  as  the  case  may  be,  may  refuse  to  receive  the  same 
or  to  act  thereon. 

iHsirumetUs,  and  tKe  Service  thereof, 

165.  Eyery  instrument,  which  is  signed  by  the  r^istrar  and 
isRoed  under  the  seal  of  the  oourt,  shall  be  prepared  in  the  registry, 
on  a  praecipe  filed  by  the  proctor  applying  for  the  same,  and  shall 
bear  date  on  the  day  on  which  it  is  issued. 

166.  Every  instrument  shall  be  served  within  six  months  from  the 
day  on  which  it  bears  date,  otherwise  the  service  thereof  shall  not  be 
valid. 

167.  No  instrument  except  a  warrant  shall  be  served  on  a  Sunday, 
Crood  Friday,  or  Christmas  Day  ;  and  a  warrant*  served  on  any  of 
those  days  shall  be  deemed  to  l^re  been  served  on  the  next  following 
day. 

168.  Every  warrant  or  other  instrument  required  to  be  served  by 
the  marshal  ^lall  be  left  by  the  proctor  taking  out  the  same  with  a 
praecipe  in  the  marshal's  office. 

169.  Instruments  not  required  to  be  servod  by  the  marshal  may 
be  served  by  the  proctor,  his  derk  or  agent. 

170.  Where  the  personal  service  of  a  citation  in  personam  cannot 
be  effected,  application  may  be  made  to  the  judge  to  substitute  some 
other  mode  of  service,  or  to  dispense  with  the  service  altogether. 

171.  Where  a  party  is  suing  in  a  damage  cause,  and  a  cross  cause 
in  personam  is  instituted,  the  service  of  the  citation  in  the  cross  cause 
may  be  made  on  the  proctor  of  the  party  suing  in  the  original  cause, 
and  such  service  shall  be  sufficient. 

172.  The  service  of  any  instrument  by  the  marshal  shall  be  verified 
by  his  certificate.  The  service  of  any  instrument  by  a  proctor, 
his  derk  or  agent,  shall  be  verified  by  an  affidavit. 

Subpcenas. 

173.  Subpoenas  may  be  issued  under  the  seal  of  the  court  with 
the  names  of  the  witnesses  in  blank  ;  and  any  subpoena  may  contain 
the  names  of  any  number  of  witnesses. 

Caveats, 

174.  A  caveat,  whether  against  the  issue  of  a  warrant,  the  release 
of  property,  or  the  payment  of  money  out  of  the  regiitry,  shall  not 
remain  in  force  for  more  than  six  months  firom  the  day  of  the  date 
thereol 
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175.  A  caveat  may  be  withdrawn  by  tbe  party  on  whoEe  behalf  it 
has  been  entered  or  by  his  proctor  ;  but  the  prssdpe  to  lead  the  with- 
drawal thereof  shall^  saye  by  permiBsiou  of  the  registrar,  be  fdgned  by 
the  same  person  who  signed  the  praecipe  to  lead  the  entry  of  the 
cayeat. 

176.  Application  may  be  made  to  the  judge  on  motion  or  by 
summons  to  oyerrtde  any  caveat. 

Copies, 

177.  All  copies  of  documents,  whether  issued  from  the  registry  or 
otherwise,  shall  be  counted  and  charged  for  at  the  rate  of  seventy-two 
words  per  folio  ;  and  every  numeral,  whether  contained  in  columns  or 
otherwise  written,  shall  be  counted  and  charged  for  as  a  word. 

1Y8.  Office  copies  of  documents  furnished  from  the  registiy  shall 
not  be  collated  with  the  originals  from  which  the  same  are  copied, 
unless  specially  required. 

Sectrches, 

179.  The  parties  and  proctors  in  a  cause,  and  their  clerks,  may, 
while  the  cause  is  pending,  and  for  a  period  of  three  months  from  the 
termination  thereof,  inspect  free  of  charge  all  the  acts,  minutes  and 
documents  filed  therein. 

180.  Other  persons  may  inspect  the  court  books  on  payment  of 
the  proper  fee. 

181.  Ko  person,  except  a  party  or  proctor  in  the  cause  or  a  clerk 
of  the  latter,  shall  be  allowed,  save  by  permission  of  the  judge,  to 
inspect  any  of  the  documents  in  a  pending  cause. 

Seal  of  the  Court 

182.  All  instruments  and  orders  or  decrees  of  court,  office  copies, 
and  other  documents  issued  from  the  registry,  shall  be  scaled  with  the 
seal  of  the  court. 

Office  Hours  and  Holidays, 

183.  Save  on  the  holidays  mentioned  in  the  next  following  rule, 
the  registry  shall  be  open  for  the  despatch  of  business  on  every  day 
throughout  the  year  from  10  a.m.  to  4.  p.m.,  the  marshal's  office  from 
10  A. M.  to  half-past  4  p.m. 

1 84.  The  holidays,  on  which  the  registry  and  the  marshal's  office 
shall  be  closed,  shall  be  Sundays,  New-year's-day,  (^ood  Friday, 
Easter  Monday  and  Easter  Tuesday,  Whit  Monday  and  Whit  Tuesday, 
the  Queen's  birthday,  Christmas-day,  and  all  days  appointed  by  pro- 
clamation to  be  observed  as  days  of  general  fast  or  thanksgiving. 

ComptUaUon  of  Time, 

185.  In  computing  the  time  within  which  an  appearance  shall  be 
given  to  any  instrument,  summon**,  notice,  or  other  process,  neither 
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the  dAj  of  tiie  Bonrioe  iliereo^  nor  any  of  the  holidays  mentioned  in 
tiie  prooeding  rale  shall  be  indoded ;  and  the  same  role  shall  be 
oibsenred  in  r^gaid  to  the  servioe  and  filing  of  any  document. 

Forms, 

186.  The  fonna  annexed  to  these  rnlesi  orders,  and  regolationB, 
shall  be  followed  as  nearly  as  the  droDmstanoes  of  each  case  will 
allow. 

Fees. 

187.  The  fees  to  be  paid  to  the  officers  and  practitioners  in  caoaeB 
in  the  oonrt  are  set  forth  in  the  schedales  hereto  annexed. 
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In  filling  up  the  forms  the  following  direotionB  shall  be  obeerved : — 

DisTiHOuisHiNa  NuxBBR  OF  THB  Gaubb. — The  diaiinguishing  number  of  the 
cause  referred  to  in  rule  No,  6,  shall  be  vrriUen  in  the  margin  of  the  several 
documents, 

TiTLB  OF  Causb. — If  the  cause  is  instituted  against  a  ship  only,  or  against  a 
skip  and  cargo,  or  against  a  ship  cargo  and  freight,  the  title  of  the  cause  shall 
be  the  name  of  the  ship  only. 

If  the  cause  is  instituted  against  a  cargo  only,  the  title  of  the  cause  shall  be 
'*  Cargo  ex  [state  name  of  ship  on  board  ufhich  the  cargo  is  now,  or  was  lately 
ladeny 

If  the  cause  is  against  proceeds,  the  title  of  the  cause  shaU  be  "  Prooeeds  of 
the  &C." 

Naxb  ahd  Nat0RB  of  THB  pROPBRTT.— ^  the  causc  is  against  the  ship  only, 
the  description  of  the  property  shall  be,  **  the  [state  description  of  vessel]  or  yesael 

called  the (whereof now  is  or  lately  was  master),  her  tackle,  appare], 

and  faraiture." 

If  against  ship  and  freight,  the  description  shaU  be,  *'the or  vessel  called 

the (whereof now  is  or  lately  was  master),  her  tackle,  apparel,  and 

famitnre,  and  the  freight  dae  for  the  transportation  of  the  cargo  now  or  lately 
laden  therein.'* 

If  against  ship  cargo  and  freight,  the  description  shall  be,  "  the or 

vessel  <^ed  the (whereof now  is  or  lately  was  master),  her  tackle, 

apparel,  and  fornitnre,  and  the  cargo  now  or  lately  laden  therein,  together  with 
the  freight  due  forthe  transportation  thereof*' 

//  the  cause  is  against  proceeds,  the  desertion  shall  be,  ^^  Hie  proceeds  arising 
from  the  sale  of  the  &c.*' 

Naxb  of  THB  Parit.  —If  a  firm,  state  the  namxs  in  fuU  of  the  persons  com^ 
posing  the  same,  and  add,  ''tniding  under  the  firm  of  [state  style  of  firm]  at 
[state  addreasy* 


No.  1. — Prcecipe  to  institute  a  CoAise. 

In  the  High  Court  of  Admiralty  of  England. 

The  [state  title  of  cayse], master. 

I  A,B,^  proctor,  hereby  institute  a  cause  of  [state  the  nature  of  the 
cause]  on  behalf  of  [state  name,  address^  and  description  of  plaintiff], 
against  [if  in  rem,  state  the  name  and  nature  of  the  property  proceeded 
against ;  if  in  personam,  state  name^  ciddress,  and  description  of  party 
to  be  cUed],  in  the  sum  of  [state  sum  in  letters]  pounds.  And  I  con- 
sent that  all  instruments  and  other  documents  in  the  said  cause  may 
be  left  for  me  at  [state  address  required  by  rule  No.  7} 

Dated  the day  of 18—. 

[To  be  signed  by  the  proctor ^  or  by  his  dcrkfor  him.] 


Ho. 
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No.  2. — Affidavit  to  lead  Warrant  in  a  Cause  of  Restraint 

In  the  High  Court  of  Admiralty  of  England. 
The  [state  title  of  cause"],  <         master. 

I  A,B,  make  oath  and  say  as  follows  : — 

1.  I  am  the  lawful  owner  of  [staie  number"]  sixty-fourth  shares  of 

the  or  vessel  ,  belonging  to  the  port  of ;  and  the 

value  of  my  said  shares  amounts  to  the  sum  of pounds  or  there- 
abouts. 

2.  The  said  vessel  is  now  lying  at ,  and  is  in  the  possession  or 

under  the  control  of ,  the  owner  of  [state  number]  sixty-fourth 

shares  thereof,  and  is  about  to  be  despatched  by  him  on  a  voyage 
to against  my  consent. 

3.  I  am  desirous  that  the  said  vessel  be  redtndned  from  proceeding 
to  sea,  until  security  be  gi^ren  to  the  extent  of  my  interest  therein  for 
her  safe  return  to  the  said  port  of  [the  port  to  which  the  vessel  belongs]^ 
and  the  aid  and  process  of  the  High  Court  of  Admiralty  are  neoessary 
in  that  behalf. 

On  the day  of 18 —  the  said was  duly 'I    .    j^ 

sworn  to  the  truth  of  this  affidavit  at .  J         ' 

Before  me. 


No.  3. — Affidavit  to  lead  Warrant  in  a  Cause  of  Possession, 

In  the  High  Court  of  Admiralty  of  England. 
The  [state  title  of  cause],  »—  master. 

I  A,B,  make  oath  and  say  as  follows : — 

1.  I  am  the  lawful  owner  of  [state  number]  sixty-fourth  shares  of 
the  — —  or  vessel ,  belonging  to  the  port  of . 

2.  The  said  vessel  is  now  lying  at ,  and  is  in  the  possession  or 

under  the  control  of  [state  name,  address,  and  description  of  the  person 
retaining  possession,  and  state  whether  he  is  the  mctster  or  part  owner, 

and  if  owner,   of  how  many  shrxres]  ;  and  the  said  refuses  to 

deliver  up  the  same  to  me  ;  [and  the  certific<ito  of  registry  of  the  saitl 

vessel  is  also  unlawfully  withheld  from  me  by  the  said ,  who  is 

in  possession  thereof]. 

3.  The  aid  and  process  of  the  High  Court  of  Admiralty  are  neoes- 
sary to  enable  me  to  obtain  possession  of  the  said  vessel  [and  of  the 
certificate  of  registry]. 

On  the day  of ,   18 — ,  the  said ^^\  ><  » 

duly  sworn  to  the  truth  of  this  affidavit  at J    '    ' 

Before  me, 
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No.  4. — Fracvptfor  Warromt 

In  the  High  Oonit  of  Admiralty  of  England. 

The  [state  title  of  ca^we], master. 

I  A,B,y  proctor  for  the  plaintiff,  pray  a  warrant  to  arrest  [state 
ixame  and  nature  of  property]. 

Dated  the day  of 18 — 

[To  he  signed  hy  the  proctor y  or  by  his  derh  for  him,] 


No.  6. — Warrant, 

In  the  High  Oonrt  of  Admiralty  of  England. 

YiOTORiA,  by  the  graoe  of  Gkxl  of  the  United  Kingdom  of  Great 
Britain  and  Ireland  Queen,  Defender  of  the  Faith.  To  the  Marshal  of 
the  High  Coort  of  our  Admiralty  of  England,  and  to  all  and  singular 
his  substitutes,  greeting.  Whereas  a  cause  of  ■  has  been  insti- 
tuted in  our  said  court  on  behalf  of         ■  against in  the  sum  of 

■         poimds.     We  therefore  hereby  command  you  to  arrest  the  said 

,  and  to  keep  the  same  under  safe  arrest,  until  you  shall  receive 

further  orders  from  us ;  and  to  cite  all  persons,  who  have  or  claim  to 

have  any  right,  title,  or  interest  in  the  said ,  to  enter,  within 

six  days  from  the  service  hereof  (exclusive  of  the  day  of  such  service), 
in  the  registiy  of  oiir  said  court  an  appearance  in  the  said  cause.  We 
farther  command  you  to  warn  all  the  said  persons  that,  if  they  do  not 
enter  an  appearance  as  aforesaid,  tlie  judge  of  our  said  court  will  pro- 
ceed to  determine  ^e  said  cause,  or  make  such  order  therein  as  to 
him  shall  seem  right. 

Given  at  London,  under  the  seal  of  our  said  court,  the  '  day  of 
,  in  the  year  of  our  Lord  one  thousand  eight  hundred  and , 

"Warrant . 

£ . 


Taken  out  by .  E,F., 

Registrar. 


No.  6. — Praecipe  for  Service  of  Warrant  by  the  Marshal, 

In  the  High  Court  of  Admiralty  of  England. 

The  [state  title  of  cause], master. 

I  A,B.f  proctor  for  the  plaintiff,  pray  that  the  warrant  herewith 
left  be  duly  served  on  the  [state  name  and  nature  of  the  property  to  be 
arrested]^  now  lying  [state  where  sititatey 

Dated  the day  of ,  18 — . 

[To  be  signed  by  the  proctor ^  or  by  his  derh  for  him»] 

D 


No. 


No. 
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No.  7. — Prcectpe  /or  Detainer. 
In  the  High  Court  of  Admiralty  of  Englaiid. 

The  [staie  UUe  of  cawt^ master. 

1  A.B,f  piootor  for  the  plaintiff,  pray  a  detainer  against  [state  nanu 
aiui  nature  of  property]. 

Dated  the day  of ,  18—. 

[To  be  sifjned  by  the  prodar,  or  by  his  derh  for  him.'\ 


No.  8. — Detainer, 

In  the  High  Gonrt  of  Admiralty  of  England. 

YioTORiA,  by  the  grace  of  Grod  of  the  United  Kingdom  of  Great 
Britain  and  Ireland  Queen,  Defender  of  the  Faith.  To  all  and  sin- 
gular our  officers  and  others  whomsoever,  greeting.  Whereas  a 
cause  of  -*—  has  been  instituted  in  the  High  Court  of  our  Admiialty 

of  England  on  behalf  of  — »-  against  the ,  in  the  sum  of  ■ 

pounds.     We  therefore  hereby  commaDd  you  to  detain  the  said , 

until  the  same  has  been  arrested  by  the  marshal  of  our  said  court  or 
by  one  of  his  substitutes,  or  until  you  shall  receive  further  orders 
from  us. 

Given  at  London,  under  the  seal  of  our  said  court,  the day  of 

,  in  the  year  of  our  Lord  one  thousand  eight  hundred  and . 

TRegistrar. 


DetaiQer  • 
£■ 


Taken  out  by 


[This  detainer  to  continue  in  force  for  not  more  than  three  days 
from  the  date  hereof,  exclusive  of  the  day  of  such  date.] 


No.  9. — PrcBcipefor  Citation  in  Bern, 

In  the  High  Court  of  Adnuralty  of  England. 
The  [state  tiUe  of  cause^ master. 

I  A,B,y  proctor  for  the  plaintiff,  pray  a  citation  against  all  persons 
who  have,  or  claim  to  have,  any  right,  title,  or  interest  in  [state  name 
and  nature  of  propertyX 

Dated  the day  of ,  18 — . 

[Tobesigned  by  the  proctor,  or  by  hiiderkfwr  Mm.] 
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No.  10. — Citation  in  Bern, 

In  the  High  Court  of  Admiralty  of  England. 

YiCTOBiA,  by  the  grace  of  God  of  the  United  Kingdom  of  Great 
Britain  and  Ireland  Queen,  Defender  of  the  Faith.  To  the  marshal  of 
the  High  Court  of  our  Admiralty  of  England,  and  to  all  and  singular 
his  substitutes,  greeting.  Whereas  a  cause  of has  been  insti- 
tuted in  our  said  court  on  behalf  of against in  the  sum 

of pounds.     And  whereas  the  said is  now  under  arrest  by 

virtue  of  a  warrant  issued  from  the  registiy  of  our  said  court.  We 
therefore  hereby  command  you  to  cite  all  persons,  who  have,  or  claim 

to  have,  any  right,  title,  or  interest  in  the  said ,  to  enter,  within 

six  days  from  the  service  hereof  (exclusive  of  the  day  of  such  service), 
in  the  registry  of  our  said  court  an  appearance  in  the  said  cause. 
We  further  command  you  to  warn  all  the  said  persons  that,  if  they 
do  not  enter  an  appearance  as  aforesaid,  the  judge  of  our  said 
court  will  proceed  to  determine  the  said  cause,  or  make  such  order 
therein  as  to  him  shall  seem  right. 

Given  at  London,  under  the  seal  of  our  said  court,  the day  of 


-,  in  the  year  of  our  Lord  one  thousand  eight  hundred  and 

E.F., 

Registrar. 


Citation  in  rem. 
Taken  out  by 


No.  11. — Proecij^efor  Notice  of  SaJI-e. 

Li  the  High  Court  of  Admiralty  of  England. 

The  [state  title  of  catMc], master. 

1  A.B,^  proctor  for  the  plaintiff,  pray  a  notice  of  sale  of  the  [state 
1  name  and  nature  of  'property]  now  lying  \state  where  situate]  under 
arrest  by  virtue  of  a  warrant  issued  from  the  registry  of  this  court, 

which  was  filed  on  the day  of ,  18 — , 

Dated  the day  of ,  1 8 — , 

[To  he  signed  by  the  proctor,  or  by  his  derk  for  him,] 


No.  12.— Notice  of  Sale. 

In  the  High  Court  of  Admiralty  of  England. 

The  [state  title  of  cause], master. 

Whereas  a  cause  of has  been  instituted  in  the  High  Court 

of  Admiralty  of  England,  on  behalf  of against now  lying 

under  arrest,  by  virtue  of  a  warrant  issued  from  the  registry  of 


the  said  court,  and  no  appearance  has  been  entered  in  the  said  cause. 

D  2 


lii  FORMS. 

Thifl  is  to  give  notice  to  all  persons  who  bare,  or  claim  to  have,  any 

right,  title,  or  interest  in  the  said ,  that,  if  an  appearance  in  the 

said  cause  be  not  entered  in  the  registry  of  the  said  coart  within  six 
days  from  the  publication  of  this  notice,  the  judge  of  the  said  court 

will  order  the  said  to  be  sold  to  answer  the  claims  instituted  or 

to  be  instituted  against  the  same,  or  make  such  order  in  the  premises 
as  to  him  shall  seem  right. 

Dated  the day  of ^  18 — . 

Registrar. 

Notice  of  sale  of . 

Taken  out  by . 


No.  13, — Fradpefor  Notice  of  Proceedings  in  a  Cause  of  Possession, 

In  the  High  Court  of  Admiralty  of  England. 

The  [state  bide  of  cattle], master. 

1  A,B.y  proctor  for  the  plaintiff,  pray  a  notice  of  proceedings 
against  the  -~ —  or  vessel  called  the  \jAate  name\y  now  Ijiug  \siate 
where  situaie'\  under  arrest  by  virtue  of  a  warrant  issued  from  the 
rcgiRtry  of  this  court,  which  was  filed  on  the day  of  ,  18 — , 

Dated  the day  of ,  18 — . 

\To  he  signed  by  the  proctor ,  or  by  his  clerk  for  him.'\ 


No.  1 4. — Notice  of  Proceedings  in  a  Cause  of  Possession, 

In  the  High  Court  of  Admiralty  of  England. 

The  [state  title  ofcause^^ master. 

Whereas  a  cause  of  possession  has  been  instituted  in  the  High  Court 

of  Admiralty  of  England  on  behalf  of against  the or  vessel 

called  the ,  now  lying under  arrest  by  virtue  of  a  warrant 

issued  from  the  registry  of  the  said  court,  and  no  appearance  has  been 
entered  in  the  said  cause  :     This  is  to  give  notice  to  all  persons  who 

have,  or  claim  to  have,  any  right,  title,  or  interest  in  the  said , 

that,  if  an  appearance  in  the  said  cause  be  not  entered  in  the  registry 
of  the  said  court  within  six  days  from  the  publication  of  this  notice, 

the  judge  of  the  said  court  will  decree  possession  of  the  said  or 

vessel,  her  tackle,  apparel,  aud  furniture,  to  the  said ,  or  make 

such  order  in  the  prenuses  as  to  him  shall  seem  right. 

Dated  the day  of ^  18 — . 

Registrar, 
Notice  of  proceedings  in  a  cause  of  possession. 
Taken  out  by  — . 
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No.  15. — Decree  of  Possession. 

la  the  High  Court  of  Admiralty  of  Englaud. 

YiCTOBiAy  by  the  grace  of  God  of  the  United  Kingdom  of  Great 
Britain  and  Ireland  Queen,  Defender  of  the  Faith.  To  the  marshal 
of  the  High  Court  of  our  Admiralty  of  England,  and  to  all  and 
singular  his  subatitutesy  greeting.     Whereas  in  a  cause  of  possession 

instituted  in  our  said  court  on  behalf  of against  the or 

yessel  called  the ,  her  tackle,  apparel,  and  furniture  [and  against 

intenrening],  the  judge  of  our  said  court  has  decreed  possession 

of  the  said or  vessel  to  be  delivered  up  to  the  said or  to 

his  lawful  attorney  for  his  use.  We  therefore  hereby  command  you 
to  release  the  said  vessel,  her  tackle,  apparel,  and  furniture,  from  the 
arrest  made  by  virtue  of  our  warrant  in  that  behalf,  and  to  deliver  pos- 
session thereof  to  the  said or  to  his  lawful  attorney  for  his  use. 

Given  at  London,  under  the  seal  of  our  said  court,  the day 

of  ,  in  the  year  of  our  Lord,  one  thousand   eight   hundred 

and . 

JS,  jP., 
Registrar. 

Decree  of  possession. 
Taken  out  by . 


No.  16. — Prcedpefor  Citation  in  Personam. 

In  the  High  Court  of  Admiralty  of  England. 

The  [state  title  of  cawe], master. 

I  A,  B,f  proctor  for  the  plaintiiT,  pray  a  citation  against  [state 
namey  address^  and  description  of  the  party  to  be  cited"]. 

Dated  the day  of ,  18—. 

[To  be  signed  by  the  proctor,  or  by  his  derkfor  him,] 


No.  17. — Citation  in  Personam. 

In  the  High  Court  of  Admiralty  of  England. 

YiOTORiA,  by  the  grace  of  God  of  the  United  Elingdom  of  Great 
Britain  and  Ireland  Queen,  Defender  of  the  Faith.  To greet- 
ing.    Whereas  a  cause  of has  been  instituted  in  the  High  Court 

of  our  Admiralty  of  England  against  you  on  behalf  of ,  in  the 

sum  of pounds.     We  therefore  hereby  command  jou  the  said 

to  enter,  within  six  days  from  the  service  hereof  (exdasive  of 

the  day  of  such  service),  in  the  registry  of  our  said  court  an  appear- 
ance in  the  said  cause.  And  we  hereby  warn  you  that,  if  you  do 
not  enter  an  appearance  as  aforesaid,  the  judge  of  our  said  court  will 
proceed  to  determine  the  said  cause,  or  make  puch  order  therein  as  to 
him  shall  seem  right. 


liv  FOBM& 

Gmn  at  London,  under  the  setl  of  oar  said  ooori^  the day 

of           ,  in  the  year  of  our    Lord   one   thoiuand   eight   hnndrod 
and . 

Citation  in  Personam .  Registrar. 

£ , 

Taken  out  bj . 


\ 


Ko. 


jNo. 


No.  18. — Citaiicn  in  an  Appiioljrom  an  Award  of  Salvage 

In  the  Hi^  Goort  of  Admiralty  of  Ebgbmd. 

Victoria,  by  the  grace  of  €rod  of  the  United  Kingdom  of  Great 
Britain  and  Irebmd  Queen,  Defender  of  the  Faith.  To greet- 
ing.    Whereaa  a  canae  <^  appeal  from  an  award  of  salrage  made  the 

day  of ,  18 — ,  has  been  inatitnted  in  the  High  Coort  of 

our  Admiralty  of  England  against  you  on  behalf  of  ,      We 

therefore  hereby  command  you  the  said  ,  to  enter,  within  six 

days  from  the  serrice  hereof  (exduaiTe  of  the  day  of  such  Bervioe),  in 
the  registry  of  our  said  court  an  appearance  in  the  said  cause.  And 
we  hereby  warn  you  that,  if  you  do  not  enter  an  appearance 
as  aforesaid,  the  judge  of  our  said  court  will  proceed  to  determine 
the  said  cause,  or  make  such  order  therein  as  to  him  shall  seem 
right. 

Qiven  at  London,  under  the  seal  of  our  said  court,  the  day 

of ,  in  the  year  of  our    Lord  one    thousand   eight   hundred 

and . 

E.  F. 

Citation  in  Personam ^.  Registrar. 

(Appeal  from  an  award  of  Salvage.) 
Taken  out  by . 


No.  19. — Fraeipe  to  enter  an  Appearance  in  a  Oaiue. 

In  the  High  Court  of  Admiralty  of  England* 
The  [state  title  of  cavse\f master. 


I  A.  B,  proctor,  hereby  enter  an  appearance  on  behalf  of  \UaU 
name^  address^  and  description  of  party]  in  the  cause  of  [stcUe  naturt 
~  of  cause\  which  has  been  instituted  in  the  High  Court  of  Admiralty 
of  England  on  behalf  of  [state  name,  address^  ai^d  description  of 
plaintiff]  against  \staie  agai/nst  what  or  whom  the  ca^tse  is  instituted]. 
And  I  consent  that  all  instruments  and  other  documents  in  the  cause 
may  be  left  for  me  at  [state  address  required  by  Rule  36]. 

Dated  the day  of ^  18 — . 

[To  be  signed  by  the  proctor,  ot  by  his  dcrk  for  him,] 


FOBMS. 
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No.  20. — Praoipefor  Notice  of  Bail, 

In  4he  High  Ooorfe  of  Admiralty  of  England. 

The  [stcite  tiUe  of  cause],  master. 

I  A,  B,^  proctor  for  the  [sta^  whether  plaintiff  or  defendant^^  tender 
the  ander-mentioned  persons  as  bail  on  behalf  of  [state  the  name,  ad- 
dress^ and  description  of  the  party  for  whom  haU  is  to  be  gvocn^  in 
the  sum  of  [state  the  sum  in  letters^  pounds  to  answer  judgment  in 
this  cause  (if  for  costs  add^  so  far  as  regards  costs). 

Names,  Addresses,  and  Descriptions  of 


Sureties. 


1. 


2. 


Referees. 


Dated  the 


day  of 


— ,  18—. 

[To  he  signed  by  the  proctor,  or  by  his  derkfor  him.'\ 
[The  names  of  hankers  should,  if  possibU,  he  given  as  referees,'\ 


Ko. 


No.  21.— Notice  of  Bail. 

In  the  High  Court  of  Admiralty  of  England. 

The  [state  title  ofcause\, master. 

Take  notice,  that  A»  B,,  proctor  for  the  [state  whether  plaintiff  or 
defetidant^,  tenders  the  under-mentioned  persons  as  bail  on  behalf  of 
[state  name,  ad&ress,  and  descriptUyn  of  the  party  for  whom  bail  is  to  he 
given],  in  the  sum  of  [state  the  sum  in  letters']  pounds  to  answer  judg- 
ment in  this  cause  (if  for  costs  add,  so  far  as  regards  costs). 


1. 
2. 


Names,  Addresses,  and  Descriptions  of 


Sureties. 


Beferees. 


Dated  the 


day  of 


,18-. 
G.  H. 

Marshal. 


No.  22. — Marshal's  Report  as  to  the  Sufficiency  of  proposed  Bail. 

In  the  High  Court  of  Admiralty  of  England. 

The  [state  title  of  catue], master. 

I  hereby  report  that  I  haye  made  diligent  inquiry  and  certiBed  my- 
self that  [state  na/mes,  addresses,  ai\d  description  of  the  two  sureties']  the 


Ivi 
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No. 


proposed  bail  on  beludf  of  [state  name^  ctddress^  and  deMcripUon  of  iht 
party  for  whom  hail  utoht  giotn\  to  answer  judgment  in  this  came  (if 
for  cotts  addy  so  far  as  regards  coats)  are  respectiyely  sufficient  soretiBa 
for  the  sum  of  \9iait  the  turn  in  leUeni]  pounds. 

Dated  the day  of ,  18—. 

MarBhaL 


No.  23. — Prcecipefor  Bail  Bond. 

In  the  High  Court  of  Admiralty  of  England. 

The  [date  titU  of  cause\ master. 

1  A.  B.y  proctor  for  the  [stcde  whether  plaintiff  or  defendant]^  P^ay 
a  bail  bond  for  the  signature  of  the  sureties  named  in  the  annexed 
notice  of  bail  and  report  of  the  marshal. 

Dated  the day  of ,  18 — . 

[To  he  signed  by  the  proctor ,  or  by  his  clerk  for  him,^ 


No.  24.—BaU'Bofid. 

In  the  High  Court  of  Admiralty  of  England. 

The  [state  title  of  cause], master. 

Whereas  a  cause  of has  been  instituted  in  the  High  Court  of 

Admiralty  of  England  on  behalf  of against  [and  against 

intervening].     Now  therefore  we and hereby  jointly 

and  severally  submit  ourselves  to  the  jurisdiction  of  the  said  court,  and 

consent  that,  if  he  the  said shall  not  pay  what  may  be  adjudged 

against  him  in  the  said  cause  with  costs,  execution  may  issue  forth 
against   us,   our   heirs    executors    and    administrators,   goods   and 

chattels,  for  a  sum  not  exceeding pounds. 

{Signatures  of  Sureties,) 
This  bail  bond  was  signed  by  the  said  \ 

and the  sureties,  the day  > 

of ,  18-,  j 

Before  me, 
[To  he  signed  before  the  registrar ^  or  one  of  the  clerks  in  the 
registry^  or  before  a  commissioner,] 


No. 


No.  25. — FrcRdpe  for  Commission  to  take  Bail. 

In  the  High  Court  of  Admiralty  of  England. 

The  [state  title  of  cause], master. 

1  A.  J5.,  proctor  for  the  [state  whether  plaintiff  or  defendant],  pray 
a  commission  to  take  bail  on  behalf  of  [state  name,  address,  and  de- 


FORMS. 


Ivii 


»cription  of  the  person  for  whom  hail  is  to  be  given],  in  the  sam  of 
[state  the  sum  in  letters']  poands,  to  answer  judgment  iu  this  cause  (if 
for  costs  add,  so  far  as  regards  costs) ;  the  said  commission  to  ,be  ad- 
dressed to . 

Dated  the day  of ,  18 — . 

[To  he  signed  by  the  proctor,  or  hy  his  clerk  for  him,  ] 


Kc. 


SI. 


No.  26. — Commission  to  take  BaiL 

In  the  High  Court  of  Admiralty  of  England. 

YiOTORXA,  by  the  grace  of  God  of  the  United  Kingdom  of  Great 
Britain  and  Ireland  Queen,  Defender  of  the  Faith.  To  greet- 
ing.    Whereas  in  a  cause  of  instituted  in  the  High  Court  of 

our  Admiralty  of  England  on  behalf  of  against  [and 

against interveniug],  bail  is  required  to  be  taken  on  behalf  of 

in  the  sum  of pounds  to  answer  judgment  in  the  said 

cause  {if  for  costs   add,    so   far  as    regards  costs).      We  therefore 

hereby  authorise  you  to  take  such  bail  on  behalf  of  the  said from 

two  sufficient  sureties,  who  may  be  produced  before  you  for  that  pur- 
pose, upon  the  bail  bond  hereto  annexed,  and  to  swear  the  said 
sureties  to  the  truth  of  the  annexed  affidavits  as  to  their  sufficiency. 
And  we  command  you,  upon  the  said  bail  bond  and  affidavits  being 
duly  executed  and  signed  by  the  said  sureties,  to  transmit  the  same, 
attested  by  you,  into  the  registry  of  our  said  court. 

Given  at  London,  under  the  seal  of  our  said  court,  the day 


of  - 

and 


in    the   year  of   our  lord    one   thousand    eight  hundred 


Commission  for  bail. 
Taken  out  by 


E.F. 

Registrar. 


The  Form  of  Oath  to  he  indorsed  ori,  the  Commission,  and 
to  he  administered  to  each  of  the  Sureties, 
You  swear  that  the  contents  of  the  a^davit,  to  which  you  have 
signed  your  name,  are  true. 

So  help  you  God. 


No. 


No.  27. — Standing  Commission  to  take  Bail, 

In  the  High  Court  of  Admiralty  of  England. 

Victoria,  by  the  grace  of  God  of  the  United  Kingdom  of  Great 
Britain  and  Ireland  Queen,  Defender  of  the  Faith.  To greet- 
ing. Whereas  the  judge  of  the  High  Court  of  our  Admiralty  of 
England  has  decreed  a  commission  to  be  issued  unto  you  authorizing 
you  to  take  bail  iu  any  cause  in  our  said  court.     We  therefore  here- 


Ko. 
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bj  antiiOEue  you,  until  thb  oommianoiL  be  revoked,  to  take  beil  in  any 
canae  or  eamea  in  our  aaid  eoott  firom  anj  sufficient  soretieB  who  may 
at  any  time  be  prodnoed  before  yon  for  that  pnzposey  and  to  swear 
them  to  the  truth  of  the  affidaiits  aa  to  their  sufficiency  in  that  behall 
And  we  command  yon  npon  the  bail-bond  and  affidarits  aa  to  the 
sufficiency  of  the  snretiea  in  any  cause  being  doly  executed  and  signed 
by  the  snzeties,  to  transmit  the  same  attested  by  yon  into  the  registiy 
of  our  said  coortb 

QiYea.  at  London,  nnder  the  seal  of  onr  said  court,  the  day 

of f  in  the   year  of  our   Lord   one   thousand  eight  hundred 

and ^.  B.  F. 

Standing  commission  Begiatrar. 

TotakebaiL 

Issued  to . 


No.  28. — Affidavit  of  Justification, 

Jjx  the  High  Court  of  Admiralty  of  England. 

The  \staie  iiUe  of  catue]^ master. 

I  [sUUe  name,  address^  and  description'^  one  of  the  proposed  sureties 
for  [state  name^  addrtssy  and  description  of  the  person  for  whom  bail  is  to 
he  given]^  make  oath  and  say,  that  I  am  worth  more  than  the  sum 
of  [state  the  sum  in  letters  in  which  haH  is  to  he  ^ven]  pounds  after  the 
payment  of  all  my  debts. 

On  the day  of ,  18 — ,  the  said 

was  duly  sworn  to  the  truth  of  this  {Signature  of  Surety). 

affidayity  at . 


Before  me 


Commissioner. 


No.  29 , — PrcRcipe  for  Release, 

In  the  High  Court  of  Admiralty  of  England. 

The  [state  title  of  cause"], master. 

1  A,  B,y  proctor  for  the  [state  whether  plaintiff  or  defendant'],  in  a 

cause  of  [state  nature  of  cav^e^  instituted  on  behalf  of  ,  against 

the  [state  name  and  nature  of  property\  now  under  arrest  by  virtue  of 
a  warrant  issued  from  the  registry  of  this  court,  pray  a  release  of  the 
said  — —  [bail  having  been  given,  or  the  cause  having  been  with- 
drawn by  me  before  an  appearance  was  entered  therein,  &c.,  as  the 
case  may  &e],  and  there  being  no  caveat  against  the  release  thereof 
outstanding. 

Dated  the day  of ,  18—. 

[To  he  signed  hy  the  proctor,  or  by  his  derk  for  him,] 


No. 
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No.  30. — Release, 

In  the  High  CSourt  of  Admiralty  of  England. 

YiCTOBiA^  by  the  grace  of  God  of  the  United  Kiogdoni  of  Great 
Britain  and  Ireland  Qaeen,  Defender  of  the  Faith.  To  the  marshal 
of  the  High  Oourt  of  onr  Admiralty  of  England^  and  to  all  and  sin- 
gular his  substitateBy  greeting.     We  hereby  command  you  to  release 

the  f  now  under  arrest  of  our  said  court  by  virbuo  of  our 

warrant. 

Given  at  London,  under  the  seal  of  our  said  court,  the  day 

of  ,  in  the  year  of  our  Lord  one  thousand   eight   hundred 

and . 

E.  F., 

Release Registrar. 

Taken  out  by . 


No.  31. — Prcedpefor  Caveat  Belease, 

In  the  High  Court  of  Admiralty  of  England. 

The  [state  title  of  cavMlf master. 

1  A.B.f  proctor  for  the  plaintiff  in  a  cause  of  [state  tixUure  of  cause} 
instituted  on  behalf  of  [state  name,  addressy  and  description  of  plaintiff], 
against  [state  iiame  and  nature  of  property],  pray  a  caveat  against  the 
release  of  the  said  [state  name  and  nature  of  property]. 

Dated  the day  of ,  18—. 

[To  he  signed  by  tlve  proctor,  or  by  his  clerk  for  him,"] 


No.  32. — Prcedpefor  Caveat  Wa/rra^it 

In  the  High  Oourt  of  Admiralty  of  England* 

The  [state  tiUe  of  coMse], master. 

I  [state  name,  address,  and  description]  hereby  undertake  to  enter 
an  appearance  in  any  cause  that  may  be  instituted  in  the  High  Oourt 
of  Admiralty  of  England  against  [state  name  and  nature  of  the  pro- 
perty], and  within  three  days  after  I  shall  have  been  served  with  a 
notice  of  the  institution  of  any  such  cause  to  give  bail  therein  in  a 
sum  not  exceeding  [stale  amount  for  which  the  undertaking  is  given] 
pounds,  or  to  pay  such  sum  into  the  registry.  And  I  consent  that  all 
instruments  and  other  documents  in  such  cause  may  be  left  for  me  at 
[state  address  required  by  rule  No,  36]. 

Dated  the day  of ,  18 — , 

[To  he  «{7?wd  by  the  party,  or  by  his  proctor,  ] 
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No.  SZ.—PeUii(m. 

In  the  High  Oourt  of  Admiralty  of  England. 

The  [state  tiUe  of  catwe], master. 

A,B,f  proctor  for  the  pUiintiff  in  a  oanse  of  [staie  nature  o/catue]  in- 
stituted on  behalf  of  [state  name^  address^  a'nd  description  ofplaituiff] 

against  [state  name  and  nature  of  property]  and  against inter- 

veningy  says  as  follows  [here  make  the  necessary  statements  in  short 
paragraphs^  numbertd  coneecutitdy']. 

And  the  said  A,B.  prays  [We  Uate  the  plaintiff^s  prayer]. 

Dated  the day  of ,  18—. 

[To  he  signed  by  the  counsel  and  proctor.'} 


No.  34. — Answer. 

In  the  High  Oonrt  of  Admiralty  of  England. 

The  [state  title  of  cause], master. 

CD.y  proctor  for  [state  name,  address,  and  description'],  the  defendant 
in  this  cause,  says  as  follows  :  [here  make  the  necessary  statements,  in 
short  paragraphs,  numbered  consecutively]. 

And  the  said  CD.  prays  [here  staie  (he  prayer  of  the  defendant]. 

Dated  the day  of ,  18—. 

*    [To  be  signed  by  the  counsel  and  proctor.] 


No.  36. — Reply  or  any  SubsequetU  Pleading, 

In  the  High  Court  of  Admiralty  of  England. 

The  [state  title  of  cause], master. 

A.B.,  proctor  for  the  [state  whether  plaint^  or  defendant],  farther 
says  as  follows :  [here  make  the  necessary  statements,  in  short  para- 
graphs,  numbered  consecutively]. 

Dated  the day  of ,  1 8 — . 

[To  be  signed  by  the  counsel  and  proctor.] 


No.  36. — Conclusion, 

In  the  High  Court  of  Admiralty  of  England. 

The  [staie  title  of  caiise], master. 

A.B.,  proctor  for  the  [state  whether  plaintiff  or  defendant],  says, 
that  he  does  not  plead  further,  and  prays  that  the  pleadings  be 
concluded. 

Dated  the day  of ,  18—. 

[To  be  signed  by  the  counsel  and  proctm\  ] 


No. 
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No.  37. — Reiam  as  to  toitnesses  examined  in  London, 

lu  the  High  Court  of  Admiralty  of  England. 

The  [state  title  o/caiw«],  -—  master. 
IA,B.f  examiner,  hereby  certify  as  follows  : — 

(1.)  On  the day  of 18 — ,  in  the  preaenoe  of  the  proctors 

for  the  plaintiff  and  defendant  [or  in  the  absence  of  one  or  other  of 
them,  as  the  case  manf  he],  I  administered  an  oath  to  and  caused  to  be 
examined  the  following  witnesses,  who  were  produced  before  me  on 
behalf  of  the  [state  whether  plainUff  or  defendant]  to  give  evidence  in 
this  cause,  viz. 

John  Thomas, 

WilUam  Roe. 

Sc,  <&c, 

(2.)  On  the day  <5t ,  18 — ,  in  the  presence  of  the  said 

proctors  [or  in  the  absence  of  one  or  other  of  them,  as  the  case  may  &e], 
I  administered  an  oath  to  and  caused  to  be  examined  the  following 
witnesses,  who  were  produced  before  me  on  behalf  of  the  [state 
whether  plaintiff  or  defendant]  to  give  evidence  in  this  cause,  viz. 

William  Thomas, 
£c,  i&c. 

Dated  the day  of 18~.  O.H,, 

Examiner. 


No.  38. — Prcecipefor  Commission  to  Examme  Witnesses, 

In  the  High  Court  of  Admiralty  of  England. 

The  [state  title  of  cause"], master. 

1  A,JB,,  proctor  for  the  [state  whether  plaintiff  or  defendant],  pray 
a  commission  for  the  examination  of  witnesses  in  this  cause,  decreed 

by  the  judge  to  be  opened  at  — —  on  the day  of ,  18 — , 

and  to  be  addressed  to  [state  nanve  of  the  examiner  or  commissioner], 

[To  be  signed  by  the  proctor,  or  by  his  cHerkfor  him,] 


No.  89. — Commission  to  Examine  Witnesses, 

In  the  High  Court  of  Admiralty  of  England. 

ViCTOBiA,  by  the  grace  of  €k>d  of  the  United  Kingdom  of  Great 
Britain  and  Ireland  Queen,  Defender  of  the  Faith.  To  [staite  name  a/nd 
address  of  examiner  or  commisaioneT  appovnted\f  greeting.     Whereas 

in  a  cause  of instituted  in  the  High  Court  of  our  Admiralty  of 

England  on  behalf  of against ,  [and  against inter- 
vening], the  judge  of  our  said  court  has  decreed  a  commission  to  be 
issued  for  the  examination  of  witnesses  concerning  the  truth  of  the 
matters  at  issue  in  the  said  oause.     We  therefore  hereby  authorise 
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you,  upon  tho day  of ,  18 — ,  at ,  in  the  presence  of 

the  proctors  in  the  said  cause,  or  in  the  presence  of  their  or  either  of 
their  lawfully  appointed  substitutes,  or  otherwise  notwithstanding  the 
absenoe  of  either  of  them,  to  swear  the  witnesses  who  shall  be  pro- 
duced before  you  for  examination  in  the  said  cause,  and  cause  them 
to  be  examined,  and  their  depositions  to  be  redu<»d  into  writing. 
We  further  authorise  you  to  adjourn  (if  necessary)  the  said  examina- 
tions from  time  to  time  and  from  place  to  place,  as  you  may  find 
expedient.  And  we  command  you,  upon  the  examinations  being 
completed,  to  transmit  the  depositions  and  the  whole  proceedings  had 
and  done  before  you,  together  with  this  commission,  to  the  registry 
of  our  said  court 

Given  at  London,  under  the  seal  of  our  said  court,  the day  of 

— — ,  in  the  year  of  our  Lord  one  thousani^  eight  hundred  and 

E.F., 

Commission  to  examine  witnesses.  Kegistrar. 

Taken  out  by . 


No.  40. — Betum  to  Commission  to  Exami'iie  WOnesses, 
In  the  High  Court  of  Admiralty  of  England. 

The  [state  title  of  cause\ master. 

U.B.,  the  examiner  [or  commissioner]  named  in  the  commission 

hereto  annexed,  bearing  date  the day  of ,  18 — ^  hereby 

certify  as  follows  : 

(1.)  On  the  — *-  day  of ,  18 — ,  I  opened  the  said  commiB- 

gion  at ,  and  in  the  presence  of  the  proctors  for  the  plaintiff  and 

defendant  [or  in  the  absence  of  one  or  other  of  ihemy  cu  the  case  may 
be]  administered  an  oath  to  and  caused  to  be  examined  the  following 
witnesses,  who  were  produced  before  me  on  behalf  of  the  [state  whether 
plaintiff  or  defendant]  to  give  evidence  in  this  cause,  viz.  : 

JohnThom^iSy 
WiUiam  Boe, 

(2.)  On  the day  of ^  18 — ,  I  proceeded  with  the  exami- 
nations at  the  same  place,  (or  at  some  other  ptace,  cu  (fie  case  may  &e,) 
and  in  the  presence  of  the  said  proctors  administered  an  oath  to  and 
caused  to  be  examined  the  following  witnesses,  who  were  produced 
before  me  on  behalf  of  the  [staie  whether  plaintiff  or  defendant']  to 
give  evidence  in  this  cause,  viz.  : 

WiUiam  Thomas^ 

Dated  the day  of ,  18 — , 

O.H. 
Examiner  or  commissioner. 
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No.  41. — Frcecvpefor  Svibpcsfia  to  appear  before  the  Judge, 
Id  the  High  Conrt  of  Admiralty  of  England. 

The  [itate  UUe  of  cav<e], ,  master. 

1  A.B.y  proctor  for  the  [state  wT^ther  plaintiff  or  defendant"],  pray  a 

sobpcena,  oommanding to  appear  before  the  judge  of  the  High 

Court  of  Admiralty  of  England  in ,  situate  ,  on  the 

day  of ,  18-r— ,  at of  the  clock  in  the noon  of  the  same 

day,  to  give  evidence  in  this  cause,  [and  to  produce  (describe  the 
papers  to  be  produced,  if  a/ny)]. 

Dated  the day  of ,  18 — , 

[To  be  signed  by  the  proctor,  or  by  his  dtrkfor  him,] 


No.  42. — Subpcena  to  appear  before  the  Judge, 

In  the  High  Court  of  Admiralty  of  England. 

Victoria,  by  the  grace  of  God  of  the  United  Kingdom  of  Great 
Britain  and  Ireland  Queen,  Defender  of  the  Faith.  To  ,  greeting. 
We  command  you  (and  every  of  you),  that,  all  other  things  set  aside, 
and  ceasing  every  excuse,  you  (and  every  of  you)  be  and  appear  in 
person  before  the  judge  of  the  High  Court  of  our  Admiralty  of  Eng- 
land in .-,  situate ,  on  the day  of ,  18 — ,  at 

of  the  dock  in  the noon  of  the  same  day,  and  so  from  day  to 

day  as  may  be  required,  and  give  evidence  in  a  cause  of ,  which 

has  been  instituted  in  our  said  court  on  behalf  of against 

and  against intervening,  [and  then  and  there  produce  (describe  the 

papers  to  be  produced,  if  any)]  ;  and  this  you  shall  not  (nor  shall  any  of 
you)  in  anywise  omit,  under  pain  of  the  law  and  contempt  thereof. 

Given  at  London,  under  the  seal  of  our  said  court,  the day  of 

,  in  the  year  of  our  Lord  one  thousand  eight  hundred  and . 

Subpcena  to  appear  in  court.  Registrar. 

Taken  out  by . 


No.  43. — Praecipe  for  Subpcena  #o  appea/r  before  an  Examiner  or 

Commissioner, 
In  the  High  Court  of  Admiralty  of  England. 

The  [state  tiUe  of  caiuel^  ,  master. 

1  A,B,,  proctor  for  the  [state  whether  plaintiff  or  defendant],  pray 
a  subpoena,  commanding to  appear  before  [stcde  name]  an  exa- 
miner [or  commissioner  appointed  under  a  commission  issued  from  the 

registry]  of  the  High  Court  of  Admiralty  of  England  in ,  situate 

,  on  the  day  of ,  18 — ,  at of  the  dock  in  the 

^noon  of  the  same  day,  to  give  evidence  in  this  cause  [and  to  pro- 
duce (describe  the  papers  to  be  produced,  if  any)], 

Dated  the day  of ,  18 — . 

(To  be  signed  by  the  proctor,  or  by  his  clerk  for  him,) 


No. 
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Na  44. — Subpana  to  appear  before  an  Examiner  or  Commissioner. 
Id  the  High  Court  of  Adminlty  of  England. 

Y1CTOB14,  by  the  grace  of  God  of  the  United  Kingdom  of  Great 

Britain  and  Ireland  Queen,  Defender  of  the  Faith.  To ,  greeting. 

We  command  yon  (and  every  of  you)  that,  -all  other  things  set  ande, 
and  ceasing  every  excuBe^  you  (and  every  of  you)  be  and  appear  in 

person  before  an  examiner  [or  oommisaioner]  of  the  High  Court 

of  oar  Admiralty  of  England  in ,  situate ,  on  the day 

of  — — ,  18 — )  at  of  the  dock  in  the noon  of  the  same 

day,  and  so  from  day  to  day  as  may  be  required,  and  give  evidence 

in  a  cause  of ,  which  has  been  instituted  in   our  said  conrt 

on  behalf  of  against   ,  and    against    intervening 

[and  then  and  there  produce  {describe  the  papers  to  he  produced,  if 
any)] ;  and  this  you  shall  not  (nor  shall  any  of  you)  in  anywise 
omit,  under  pain  of  the  law  and  contempt  thereof. 

Given  at  London,  under  the  seal  of  our  said  court,  the day  of 

,    in    the    year    of  our    Lord    one    thousand    eight    hundred 

and . 

B.  F., 

Subpoena  to  appear  Registrar, 

before  examiner  [or  commissioner]. 
Taken  out  by . 


No.  45.— PrcBcipe /or  Summons. 
In  the  High  Court  of  Admiralty  of  England. 

The  [state  title  of  cause\ master. 

I  A,  B,y  proctor  for  the  [state  whether  plaintiff  or  d^endanf]  in  this 
cause,  pray  a  summons  against  [state  whether  defendants  or  plaintiff's 
proctorl  to  appear  before  the  judge  in  chambers  to  show  cause  why 
[state  the  cause  ofsummons^ 

Dated  the day  of ,  18—. 

[To  be  signed  by  the  proctor,  or  by  his  clerk  for  him^"] 


No.  46. — Summons. 

In  the  High  Court  of  Admiralty  of  England. 

The  [state  titie  of  causely master. 

Let  C.  D,  [state  whether  plaintiffs  or  defendant's  proctor]  attend  be- 
fore the  judge  in  chambers  at ,  on  the day  of ,  '. 

at o'clock  in  the noon,  to  show  cause  why . 

Dated  the day  of ,  18—. 

E.  R, 
Summons.  Registrar. 

Taken  out  by , 
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No.  47. — Minute  on  filing  any  Document  • 

In  the  High  Court  of  Admiralty  of  England. 

The  [state  UUe  of  cause"], master. 

I  A,  B.J  proctor  for  ih»  [state  whether  plavniiff  or  defei\dant\y  file 
the  following  documents  ;  viz.  \here  describe  the  documents\. 

Dated  the day  of ,  IS-—. 

[To  he  signed  by  the  proctor  or  by  his  clerk  for  him,] 


No.  48. — PrcBcipefor  Commission  of  Appraisement  and  Sale, 
In  the  High  Court  of  Admiralty  of  England. 

The  [staie  tiUe  of  causej^ master. 

I  A.  B.f  proctor  for  the  [state  whether  plaintiff  or  defenda,nt]y  pray  a 
commission  for  the  appraisement  and  sale  of  the  [state  name  and  nature 

of  property^  which  was  decreed  by  the  court  on  the day  of 

,  18—. 

Dated  the day  of ,  18 — . 

[To  he  signed  hy  the  proctor ^  or  by  his  derkfor  him,] 


No.  49. — Commission  of  Appraisement  and  Sale, 
In  the  High  Court  of  Admiralty  of  England. 

YiOTO&iA,  by  the  grace  of  God  of  the  United  Kingdom  of  Great 
Britain  and  Ireland  Queen,  Defender  of  the  Faith.  To  the  marshal 
of  the  High  Court  of  our  Admiralty  of  England,  and  to  all  and  sin- 
gular his  substitutes,  greeting.     "Whereas  in  a  cause ^  instituted 

in  our  said  court  on  behalf  of against  [and  against 

intenrening],  the  judge  of  oiir  said  court  has  decreed  the  said to 

be  appraised  and  sold.      We  therefore  hereby  authorize  and  command 

yon,  to  reduce  into  writing  an  inventory  of  the  said ,  and  having 

chosen  one  or  more  experienced  person  or  persons,  to  swear  him  or 
them  to  appraise  the  same  according  to  the  true  value  thereof, 
and  upon  a  certificate   of  such   value   having  been    reduced    into 

writing  to  cause  the  said  to  be  sold   by  public  auction  for 

the  highest  price,  not  under  the  appraised  value  thereof,  that  can 
be  obtained  for  the  same.  And  we  further  command  you,  imme- 
diately upon  the  sale  being  completed,  to  pay  the  proceeds 
arising  therefrom  into  the  registry  of  our  said  court,  and  to  file  the 
certificate  of  appraisement  signed  by  you  and  the  appraiser  or  ap- 
praisers, and  an  account  of  the  eale  signed  by  you,  together  with  this 
oommission. 

Given  at  London,  under  the  seal  of  our  said  court,  the day 

of f   in    the  year   of  our   Lord  one  thousand  eight  hundred 

and  .  E.  jP., 

Commission  of  appraisement  and  sale,  Kegistttar.     ' 

Taken  out  by , 

£ 


bnri 
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No. 


Na 


No. 


'no. 


Na  60. — Fradpe  for  Order  for  Payment  of  Money  out  of  Courts 
In  the  Hi^Coortof  Admindtjof  KigboML 

The  \daU  iUie  ofeau$e\ master. 

I  A.  B.f  proctor  for  the  [daU  vhdker  plaintif  or  defendani]^  pray 
an  odler  for  the  payment  oat  of  court  to  [daU  to  uhom\  of  the  som 
of  [staUiketwmin Utiers\  being  the  [stole  the  nature  of  ike daim\  de- 
creed to  be  paid  to . 

Dated  the day  of 


[To  be  signed  by  the  proctor,  or  by  his  derkfor  him.'\ 


Na  61. — Order  for  Payment  of  Money  out  of  Court 
In  the  High  Court  of  Admiralty  of  England. 

'l      The  [state  title  ofeause\ master. 

i      I  J.  £.9  judge  of  the  Hig^  Court  of  Admiralty  of  Sngland,  hereby 
■i  order  payment  of  the  som  of  ,  being  the  amoont  of ,  to  be 

mude  to y  ont  of  the  now  remaining  in  the  registry  of  the 

said  oonrt 
Dated  the  — 


day  of 


18—. 


J.  K. 

Judge. 


Registrar. 


No.  62. — Prcecipefor  Monition  to  pay. 
In  the  High  Court  of  Admiralty  of  England. 

The  [state  title  0/ cause], master. 

I  A,  B.,  proctor  for  the  [state  uhether plaint^ or  defendant^,  pray  a 
monition  against  [state  name,  address,  and  description^  to  pay  to  [state 
name,  address,  and  description  of  person  to  whom  payment  is  to  be  madej 
the  sum  of  [state  the  sum  in  letters'],  being  [state  nature  ofdaim^  decreed 
by  order  of  the  judge  in  this  cause. 

Dated  the day  of ,  18 — 

[To  be  signed  by  the  proctor,  or  by  his  derkfor  him.'\ 


No.  53. — Mofkition  to  pay. 

In  the  High  Court  of  Admiralty  of  England. 

YiciORiAy  by  the  grace  of  God  of  the  United  Kingdom  of  Great 
Britain  and  Ireland  Queen,  Defender  of  the  Faith.  To  greet- 
ing.    Whereas  in  a  cause  of instituted  in  the  Hi£^  Court  of  our 

Admiralty  of  England  on  behalf  of against  [and  against 

intervening],  the  judge  of  our  said  court  has  decreed  a  moniti<m 

to  be  issued  against  you  to  pay  the  sum  of to  — >  the  said 


sum  being 


We  therefore  hereby  conunand  you  the  said 
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to  pay,  within  six  days  from  the  servioe  hereof  (exclusive  of  the  day 

of  such  service),  the  said  sum  of to  the  said accordingly, 

and  hereof  fail  not. 

Given  at  London,  under  the  seal  of  our  said  court,  the day  of 

— ^  in  the  year  of  our  Lord  one  thousand  eight  hundred  and 

KF., 

Monition  to  pay  the  sum  of  £ ^.  Registrar. 

Taken  out  by . 


No.  54. — ProBcipefor  Monition  to  Mng  in  Certificate  of 

Ship's  Hegister, 

Jn  the  High  Court  of  Admiralty  of  England. 

^1      The  [state  title  of  caiLse], master. 

JNo.  '      1  A.B,y  proctor  for  the  [state  whether  plaintiff  or  defendant,']  pray 

I  a  monition  against  [state  name^  address^  and  description^  to  bring  into 

the  registry  of  the  court  the  certificate  of  registry  belonging  to  the 

above-named or  vessel 

Dated  the day  of ,  18—.  * 

[To  be  signed  by  the  proctor,  or  by  his  clerk  for  him.] 


No.  55. — Monition  to  bring  in  Certificate  of  ShijjI's  Hegister, 
In  the  High  Court  of  Admiralty  of  England. 

YiCTORiAy  by  the  grace  of  God  of  the  United  Kingdom  of  Great 

Britain  and  Ireland,  Queen,  Defender  of  the  Faith.    To greeting. 

Whereas  in  a  cause  of  instituted  in  the  High  Court  of  our 

Admiralty  of  England  on  behalf  of against  the or  vessel 

[whereof now  is  or  lately  was  master],  her  tackle,  apparel, 

and  furniture,  the  judge  of  our  said  court  has  decreed  a  monition  to 
be  issued  against  you  to  bring  in  the  certificate  of  registry  belonging 

to  the  said or  vessel,  which  is  in  your  possession  or  under  your 

control     We  therefore  hereby  command  you  the  said to  bring, 

within  six  days  from  the  service  hereof  (exclusive  of  the  day  of  such 
service),  the  said  certificate  into  the  registry  of  our  said  court,  to 
abide  the  judgment  of  our  said  court  concerning  the  same. 

Given  at  London,  under  the  seal  of  our  said  court,  the day  of 

,  in  the  year  of  our  Lord  one  thousand  eight  hundred  and . 

Monition  to  bring  in  ship's  register.  Begistrar. 

Taken  out  by . 

No.  56 — Prcecipe  to  withdraw  Caveat, 
In  the  High  Court  of  Admiralty  of  England. 

The  [state  title  of  cause], master. 

I  A,B,,  proctor  for  the  [state  whether  plaintiff  or  defendant'\,  pray 
that  the  caveat  against  [state  tenor  of  caveat],  entered  by  me  on  the 

E2 


1 


Ixviii  FOBMa 


No. 


day  of ,  18 — )  on  behalf  of  [state  name]  may  be  withdrawn. 

Dated  the day  of ,  18 — . 

[To  he  sig^ked  &y  the  person  by  whom  the  prcscipe  for  ihe  entry  of  the 
caveai  was  signed.'^ 


No.  67. — Fracipefor  Service  by  the  Marshal  of  any  Instrument 

in  Bern  other  than  a  Warrant. 

In  the  High  Court  of  Adnuralty  of  England. 

The  [state  title  of  cause']^ master. 

1  A.B.y  proctor  for  the  [state  whether  plaintiff  or  defendant']^  pray 
that  the  [state  naiwre  of  instrument"]  left  herewith  be  duly  executed. 
Dated  the day  of ,  18—. 

[To  he  signed  hy  the  proctor^  or  hy  his  derk  for  him. 


No.  58. — PrcBcipe  for  Service  &y  the  Marshal  of  any  Instrument 

in  Personam. 

In  the  High  Court  of  Admiralty  of  England. 

The  [state  title  of  catue], master. 

I  A.B.^  proctor  for  the  [state  whether  plaint^  or  defetidant]^  pray 
that  the  [state  nature  of  instrument]  left  herewith  be  duly  served  on 
[state  name,  address,  and  description  of  person  on  whom  the  same  is 
to  he  served]. 

Dated  the day  of ,  18 — . 

[To  be  signed  by  the  proctor ,  or  by  his  clerk  for  him.'] 


No.  69. — PrcBcipe  for  Attachment. 

In  the  High  Court  of  Admiralty  of  England. 

The  [stale  title  of  cause], master. 

I  A,B.,  proctor  for  the  [state  whether  plaintiff  or  defendant],  pray 
an  attachment  against  [stale  name,  address  and  description],  for  his 
contumacy  and  contempt  in  [not  having  obeyed  the  monitioDy  bearing 

date  the day  of ,  18 — ,  for  payment  of  the  sum  of  [state  the 

sum  in  letters],  which  was  served  upon  him  on  the  —  day  of , 

18 — ^].  The  commitment  indorsed  on  the  said  attachment  to  be 
addressed  to  [the  keeper  or  jailer  of  her  Majest^s  jaU  or  prison  <U 
,  as  the  case  may  6e]. 

Dated  the day  of ,  18 — . 

[To  be  signed  hy  the  proctor,  or  by  his  derk  for  him,] 
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Na  60. — Attachment, 


In  the  High  Couft  of  Admiralty  of  England. 

YiCTOBiAy  by  the  grace  of  God  of  the  United  Kingdom  of  Great 
Britain  and  Ireland  Queen,  Defender  of  the  Faith.  To  all  and  singular 
our  justices  of  the  peace,  mayors,  sheriffs,  bailiffs,  marshals,  constables, 
and  to  all  our  officers,  ministers,  and  others  whomsoever,  greeting. 

Whereas,  in  a  cause  of  instituted  in  the  High  Court  of  our 

Admiralty  of  England  on  behalf  of against [and  against 

intervening],  the  judge  of  our  said  court  has  decreed to  be 

attached  for  —  manifest  contumacy  and  contempt  in  — .     We 

therefore  hereby  command  you  to  attach  and  arrest  the  said ,  and 

to  keep under  safe  and  secure  arrest,  until  you  shall  receive  further 

orders  from  us  [or  until shall  have  obeyed  the  said  monition 

b7 } 

Given  at  London,  under  the  seal  of  our  said  court,  the  ■  day 

of ,  in  the  year  of  our  Lord  one  thousand  eight  hundred  and , 

E.F., 

Attachment,  Begistrar. 

Taken  out  by 

Indorsed  on  the  above. 
To . 

High  Court  \  Keceive  into  your  custody  the  bod —  of here- 
of Admiralty  >with  sent  you,  for  the  cause  hereinunder  written; 
of  England,  j  that  is  to  say. 

For manifest  contumacy  and  contempt  (in  not  having  obeyed 

t/ie  voiGiWrmvnMontd  monitiorC). 

Judge. 


FEES 


TO   BE  TAKEN  IN  THE  HIGH  COURT  OF  ADMIRALTY  OF  ENG- 
LAND,  BY  THE  OFFICERS  AND  PRACTITIONERS  THEREIN. 


-•- 


SCHEDULE   I. 

FEES  TO  BE  TAKEN  BY  THfi  OFFICERS,  AND  TO  BE  COLLECTED 
BY  MEANS  OF  ADMIRALTY  COURT  STAMPS. 

In  toe  Registry. 

£     s,    d« 

1.  On  every  pneoipe .         .  .         .         .  .050 

2.  „  variant  or  citation      .  .  .  .     .     0  10  0 

3.  ,,  detainer  .  .  .         .10  0 

4.  ,y  release       .  .         .  .  .     .     0  10  0 

5.  „  commisaion,  monition,  decree,  requisition^ 

attachment,  or  other  instrument  for  which 

a  fee  is  not  specially  prpvided         .         .10     0 

6.  ,,        bail  bond  .         .         .         .  •         ..076 

7.  ,1        affidavit  of  justification     .  .  .  .026 

8.  „        Bubposna   .         .         .  .         .     .     0  10     0 

9.  „        minute,  including  the  entry  of  the  order, 

if  any 0     5     0 

10.  „        summons,  including  the  entry  of  the  judge's 

or  registrar's  order   .  .         .  .     .     0  10     0 

11.  ,,        notice  of  sale,   or    notice    of   proceedings 

in  a  cause  of  possession  .         •         •     0  10     0 

12.  ,,        notice  of  motion,   including  the   entry  of 

the  judge's  order 0  10     0 

13.  ,,        notice  to  have  a  cause  placed  on  the  list 

for  hearing,  including  the  entry  of  judge's 

order,  if  the  cause  be  by  default     .         .     0  10     0 

14.  ,,        ditto  ditto  if  the  cause  be 

contested 2     0     0 

15.  „        notice  to  have  a  reference  placed  on  the 

list  for  hearing     .         .         .         .         .     0  10     0 

16.  On  writing    for  the  attendance   of   Trinity  masters 

at  the  hearing  of  any  cause   .         .         .         .     .     0  10     0 
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£     8,     d. 
XT'.  On  the  examination  of  any  witness  viod  voesy  either 

in  oonrt  or  before  the  registrar    .        .         .         .0100 
1.8,   On  administering  an  oath,  for  each  deponent         ..010 

1 9.  On  affixing  the  seal  of  the  court  to  any  instrameut 

on  parchment .026 

20.  Ditto  ditto  to  any  other  document  .010 

21.  On  every  pleading,  conclusion,  proof,  notice,  agree- 

ment or  other  document,  on  the  same  being  filed, 
save  an  exhibit  or  any  instrument  or  document 
previously  issued  from  the  registry  or  the  marshal's 
office 060 

22.  On  every  exhibit,  including  the  marking  thereof        .010 

23.  For  every  office  copy  of  a  document  in  the  Euglish 

language,  per  sheets  not  exceeding  10  folios,  in- 
cluding the  registrar's  signature .         .         .         .050 

24.  If  required  to  be  collated  in  the  i^istry,  per  sheet, 

not  exceeding  10  folios,  in  addition  to  the  above     .020 

25.  For  office   copies  of   papers  in  a  foreign  language, 

or  of  short-hand  writers'  or  reporters'  notes,,  or 
of  abstracts  or  translations  made  in  the  registry, 
in  addition  to  the  above  fees,  the  charges  of  the 
copyist,  short-hand  writer,  reporter,  or  translator.  ^ 

26.  On  collating  original  documents  with  the  proof  sheets 

of  printed  matter,  if  done  with  a  clerk  or  clerks 
of  the  proctor  or  proctors,  per  sheet  demy  of 
printed  matter,  whether  of  four  pages  folio,  or 
eight  pages  quarto    .         .         .         .         •         .     0  10     0 

27.  If  done  wholly  in  the  registry,  per  sheet  demy  .10     0 

28.  On  a  reference  to  the  registrar   .  ..560 

29.  If.  the  attendance  of  one  or  two  merchants  is  re- 

quired, to  each  merchant  .         .         .  .650 

30.  In  cases  of  great  intricacy,  and  large  amount,  to  the 

registrar  and  to  each  merchant        .         .         .     .   10  10     0 

31.  When  the   accounts    to   be   investigated   do  not  I      o     o     a 

amount  to  3002.,  to  the  registrar  and  to  each<  . 

merchant 15     5     0 

32.  When  the   accounts   to    be   investigated  do  not  I      i     i     n 

amount  to  100{.,  to  the  registrar  and  to  each<  . 

merchant 3     3     0 

33.  On  drawing  the  report  and  schedule  in  cases  in  which 

the  daim  exceeds  100^. 10     0 

34.  Ditto       I        ditto  where  the  claim  does  not 

exceed  1002.     .      ' 0  10     0 

36.  On  taxing  any  bill  of  costs,  per  sheet  not  exceeding 

10  folios,  from  each  party  to  the  taxation        ,.060 
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3G.  On  taxing  any  bill  of  costs,  per  sheet,  not  exceeding 

10  folios,  if  but  one  party  attends  the  taxation       .      0  10    0 

37.  On  a  receivable  order         .  .  .  .  ..026 

38.  On  a  receipt  for  money  or  for  papers  .  .026 
30.   On  every  order  for  payment  of  money  out  of    the 

registry       .  .  .  .      .      0     5     0 

40.  Foimdage  on  monies  paid  out  of  the  registry  in  any 

cause,  if  the  sum  does  not  exceed  501,  .  .050 

41.  Ditto  ditto  if  it  exceeds  501, ,  but  does 

not  exceed  1002 0  10    0 

42.  Ditto  ditto  if  it  exceeds  lOOZ.,  but  does 

not  exceed  2002 10    0 

43.  For  every  additional  1002. 0  10    0 

44.  No  poundage  is  payable  on  the  transfer  of  money 

from  the  registry  to  t]^e  naval  prize  account,  or  on 
transmitting  it  to  the  Court  of  Appeal  in  pursu- 
ance of  a  monition. 

45.  From  a  person  who  is  not  a  party  in  the  cause,  nor 

his  proctor,  nor  the  clerk  of  the  proctor,  on  ex- 
amining the  court  books  in  respect  of  any 
cause  .  .         .         .         .         ..010 

46.  On  examining  the  documents  in  a  cause  in  which  no 

proceedings  are  pending,  and  which  has  been  ter- 
minated within  the  last  two  years       .         .         ,026 

4?.  Ditto  ditto  if  beyond  that  period     ..050 

48.  Attendance  at  tbe  bank  to  receive  dividends,  transfer, 
sell,  or  purchase  stock  or  exchequer  bills,  or  con- 
vert bills  of  exchange  for  suitors         .         .         .10     0 

40.  Attendance  of  a  clerk  out  of  the  profession  or  in  any 
court  of  law  or  equity,  besides  the  expenses  of 
travelling,  for  every  day        .         •         .         .     .     1     0    0 

50.  On  every  appointment  of  a  standing  commissioner  to 

takebaU 5     0    0 

61.  On  every  appointment  of  a  commissioner  to  admin- 
ister oaths  in  Admiralty         .         .         .  .     .     1     0    0 

52.  On  filing  a  claim  for  repayment  of   the  excess  of 

wages  paid  to  a  substitute  hired  in  the  place  of  a 
volunteer  into  the  Royal  Navy,  including  copy 
sent  to  the  Admiralty        .         .         .         .         .     0  10    0 

53.  On   the   opinion  of  the  registrar  objecting  to   the 

daim 0  10    0 

54.  On  certificate  ordering  payment  of  amount  due,  in- 

cluding the  copy  to  be  sent  to  the  accountant- 
general  of  the  navy .         .         ...         .         .     0  10    6 

55.  On  registering  power  of  attorney  for  a  Queen's  ship 

generally,  and  copy  thereof  for  Somerset  House   .     1  10    0 

56.  On  registering  ditto  Bpecially 0  10    6 
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£    s.    d. 
£7.  Poundage  on  monies  paid  to  the  naval  prize  aocount, 
the  same  as  on  payment  of  monies  out  of  the  re- 
gistry in  causes. 

68.  Ou  taxing  accounts  in  naval  prize  matters^  the  same 

as  on  taxing  bills  in  causes. 

69.  On  writing  letters  in  regard  to  naval  prize  matters     .     0  10     0 
60.  On  letters  patent  to  a  vice-admiral,  or  judge  of  a 

Vice  Admiralty  Court,  issued  under  seal  of  the 

court,  besides  t^e  stamp  duty,  if  any .  .500 

01.  Ditto  ditto  to  an  advocate,  registrar,  or 

marshal  of  a  Vice  Admiralty  Court,  besides  the 
stamp  duty,  if  any       .         .         .         .         ..2100 

62.  On  every  appointment  of  a  coroner  .  .200 


In  the  Maeshal's  Office. 

63.  On  every  prsBcipe     .         .         ,         .  .  ..050 

64.  On  the  execution  of  every  warrant           .  .200 

65.  On  the  execution  of  every  citation  in  rem  .  .     .     0  10     0 

66.  On  the  execution  of  every  attachment,  for  every 

person  attached         .         .         .         .     '    .         .10     0 

67.  On  the  execution  of  every  decree  or  commission  of 

unlivery,  appraisement,  or  sale       .         .         ..100 

68.  On  the  execution  of  any  other  instrument  for  which 

a  fee  is  not  specially  provided     .         .         .         .10     0 

69.  On  attending,  appointing,  and  swearing  appraisers     .10     0 

70.  On  delivering   up   ship  or   goods   to   the   purchaser 

agreeably  to  the  inventory     .         .         .         ..100 

71.  On  attending  the  imlivery  of  the  cargo,  or  sale  of 

ship  or  goods,  per  day 2     0     0 

72.  On  retaining  possession  of  a  ship,  or  of  a  ship  and 

goods,  to  include  the  cost  of  a  shipkeeper,  if  re- 
^  quired,  per  day    .         .  .  ..050 

73.  On  every  report  as  to  the  sufficiency  of  sureties         .     0  10     0 

74.  If  the  marshal  or  any  of  his  substitutes  is  required  to 

go  a  greater  distance  than  five  miles  from  his  office 
to  perform  any  of  the  above  duties,  he  will  be 
entitled  to  his  reasonable  expenses  for  travelling, 
board,  and  maintenance. 

75.  Poundage  on  the  proceeds  of  any  vessel  or  goods  sold 

under  the  decree  of  the  court,  if  the  same  do  not 

exceed  bOl 0  10     0 

76.  Exceeding  601,  but  not  exceeding  1002.  .  .10     0 

77.  For  every  additional  1002.  or  part  thereof  .         ..100 
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SCHEDULE  XL 

FEBS  TO  BE  TAKEN  BT  EXAMINERS  AND  GOHMISSIONEBS  FOB 

THEIR  OWN  USE. 

£     s.    d. 

1.  For  examining  witnesses  viv&  voce  on  a  pleading,  (      o     o     n 

according  to  the  length  of  time  occupied,  per  1         . 

^^ (440 

2.  If  the  examination  takes  place  at  a  greater  distance 

than  three  miles  from  the  General  Post  Office, 
London,  the  examiner  or  commissioner  will  be 
entitled,  in  addition,  to  his  proper  and  reasonable 
expenses  for  trayelling,  board,  and  maintenance. 

3.  For  drawing  and  engrossing  a  return  of  the  witnesses 

examined  in  London .  .         .         .         .         .110 

4.  Ditto  ditto  of  the  witnesses  examined 

under  a  commission       .         .         .         .         ..110 

5.  On  taking  bail,  whether  under  a  standing  or  special 

commission       .         .         .         .         .         .         .110 


SCHEDULE  IIL 

FEES  TO  BE  TAKEN  BT  PRAGTITIONEBS  FOR  THEIR  OWN   USE. 

Attendances, 

1.  Attendance  in  the  registry,  filling  up  and  leaving 

praecipe  .         .         .         .         .         .         •         .'068 

2.  Subsequent  attendance  on  obtaining  the  document  or 

instrument  for  which  the  prsecipe  was  required| 
including  the  getting  the  seal  of  the  court  affixed  .008 

3.  Attendance  in  the  registry,  filing  any  document  or 

instrument,  including  the  minute  .         •         ..068 

4.  Attendance  in  the  registry,  filing  notice  of  motion    .       0     6     8 

5.  Attendance  in  the  registry,  procuring  a  cause  to  be  set 

down  on  the  list  for  hearing        .         .         .         .068 

6.  Attendance  in  the  marshal's  office,  filling  up  praecipe, 

and  leaving  with  him  any  instrument  required  to 

be  served  by  him.         .         .         .         .         ..068 

7«  Attendance  on  coimsel,  leaving  with  hinf  a  case, 
pleading,  or  brie^  and  paying  him  his  fee  thereon, 
if  the  fee  do  not  exceed  1  guinea  •         .034 


FEES. 
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8.  If  above  1  guinea^  but  not  exceeding  5  guineas    .     . 

9.  K  above  6  guineas,  but  not  exceeding  10  guineas 
10.  And  for  every  additional  10  guineas  or  part  thereof  . 
11;  Attendance  at  a  conference    ..... 

12.  Ditto      at  a  consultation      ..... 

13.  Attendance  serving  notice  or  summons   on  adverse 

proctor,  including  copy  of  such  notice  or  summons 

14.  Attendance  on  adverse    proctor,  serving   him  with 

copies  of  any  pleading  or  affidavits 

15.  Attendance  at  the  office  of  a  public  journal,  procuring 

the  insertion  of  an  advertisement   .         .         .     . 

16.  Attendance  before  the  judge  in  chambers  on  a  motion 

or  summons      ....... 

If.  Attendance  on  a  motion  in  court         .         .  .     . 

18.  Attendance   in  court  at  the  hearing  of  a  cause, 

according  to  the  time  occupied,  per  day    . 

19.  If  the  cause  be  by  default       .... 

20.  Attendance  upon  a  witness  taking  instructions  for  his 

examination         ••••••. 

21.  Attendance  at  the  examination  of  witnesses  where  i 

the  proctor  is  assisted  by  counsel,  according  to  < 
the  time  occupied,  per  day       .         •         .         .  / 

22.  Ditto  ditto  where  the  examination  is 

conducted  by  the  proctor  alone,  according  to 
the  time  occupied,  per  day.         .         .         .     . 

23.  If  required  to  go  beyond- three  miles  from  the  General 

Post  Office  to  attend  the  examination  of  witnesses, 
the  reasonable  expenses  of  travelling,  board,  and 
maintenance  will  be  allowed  in  addition. 

24.  Attendance  before  the  registrar,  or  before  the  regis-  C 

trar  and  merchants,  on  a  reference,  according  to  < 
the  time  occupied,  per  day      •         .         .         .  / 

25.  If  counsel  attend  the  hearing  of  the  reference    .     . 

26.  Where  the  accounts  to  be  investigated  do  not  exceed 

300L,  a  smaller  fee  shall  be  allowed  at  the  discre- 
tion of  the  registrar. 

27.  Attendance  on  taxing  a  bill  of  costs,  per  sheet,  not 

exceeding  10  folios    ...... 

28.  All  other  necessary  attendances,  either   before  the 


£       8. 

d. 

0     6 

8 

0  13 

4 

0     6 

8 

0     6 

8 

0  13 

4 

0     6 

8 

0     6 

8 

0     6 

8 

0     6 

8 

0  13 

4 

From 

1     1 

0 

to 

2     2 

0 

0  13 

4 

0     6 

8 

From 

1     1 

0 

to 

2     2 

0 

From 

1     1 

0 

to 

4     4 

0 

From 
110 

to 
4     4     0 
From 
110 

to 
2     2     0 


0     3     4 


IxXvi  PEES. 

.  £    8.    d. 
jadge  in  chambers,  before  the  registrar,  or  a  oom- 
missioner,  or  upon  the  adverse  party  or  proctor, 
and  for  which  a  fee  has  not  been  specially  pro- 
vided  0     6     8 

Ifisiructiatis, 

29.  Instmctions  for  any  petition  or  answer     .         .         •     0  13     4 

30.  Instructions  for  any  reply,  rejoinder,  or  subsequent 

pleading 0     6     8 

31.  Instructions  for  any  special  affidavit         .  .068 

Pleadifigs  and  Affidavits. 

32.  Drawing  any  petition  or  answer,  if  not  exceeding  20 

folios.         ........ 

33.  If  exceeding  20  folios,  for  every  additional  folio 

34.  Drawing  any  reply  or  subsequent  pleading,  if  not 

exceeding  10  folios        •         .         .         .         .     . 

35.  If  exceeding  10  folios,  for  every  additional  folio 

36.  Drawing  and  engrossing  the  conclusion     . 

37.  Drawing  any  affidavit,  if  not  exceeding  5  folios     .     . 

38.  If  exceeding  6  folios,  for  every  additional  folio . 

39.  Drawing,   engrossing,  and  swearing  any  affidavit  iu 

verification  of  the  service  of  any  summons,  notice, 
<bc.,  besides  the  fee  paid  on  being  sworn.         .     • 

40.  Drawing  any  notice  of  motion  .... 

41.  Drawing  any  brief,  case  for  hearing,  bill  of  costs,  or 

other  document  not  before  specified,  per  folio        .010 

42.  Perusing  and  abstracting  any  pleading,  affidavit,  or 

other  document  filed  in  the  cause,  per  folio      ..004 

Copies, 

43.  Engrossed  Copies  of  every  pleading,  affidavit,  or  other 

proof,  and  of  any  document  to  be  filed  and  left  in 
the  registry,  including  the  carefully  collating  the 
same,  per  folio .......     0 

44.  Every  other  copy  of  any  document,  per  folio        .     .     0 

45.  Collating  any  copy,  per  folio  .         .         .         .         .0 

46.  Correcting   the   press,  per   sheet  demy,  whether  of 

four  pages  folio,  or  eight  pages  quarto     .         .     .     0  10     0 

Letters^  Messengers,  <&c 

47.  Every  necessary  letter  during  the  dependence  of  the 

cause 0     3     6 

K.B. — No  fee  to  be  allowed  for  perusing  letters. 

48.  Term  fee,  for  letters,  messengers,  &c.,  during  each 

term  in  which  any  business  is  done         .         .     .     0  15     0 
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SCHEDULE  IV. 


FBB3  TO  BB  TAKEN  BT  THE  PEACTITIONEES  FOE  THE  USE  OP 

OTHEE  FEESONS. 


CounaeVs  Clerkt^  Fees, 


£    8.    d. 


Not  io  exceed  as  under  : 

• 

Upon  a  fee  to  counsel  under  5  gtdneas  ..026 

5  guineas  and  under  10  guineas    .  .050 

10  guineas  and  under  20  guineas                 .  .     .     0  10     0 

20  guineas  and  under  30  guineas    .  .0150 

30  guineas  and  under  50  guineas  ..100 

50  guineas  and  upwards,  for  every  guinea  paid  .006 

On  consultations  : 

Senior's  Clerk 0     7     6 

Junior's  Clerk 0     2     6 

On  general  retainer         .         .         .  .     .     0  10     6 

On  common  retainer    .         .         .  .         .         .026 

On  conference         .         .         .  .         •         ..026 


WiUiessei^  Expe^ises. 

Allowance  to  witnesses,  including  their  board  and  lodg- 
ing, as  between  party  and  party  : 

Common  witnesses,  as  labourers,  journeymen,  sailors, 

If  required  to  come  a  distance  not  exceeding 

five  miles,  per  diem  ..... 

K  a  greater  distance,  per  diem  .  .     . 

Master  tradesmen,   yiBomen,  farmers,    masters  and 
mates  of  vessels,  &c, : 
If  required  to  come  a  distance  not  exceeding 
five  miles,  per  diem   ..... 
If  a  greater  distance,  per  diem  . 

Bankers,  merchants,  professional  men,  notaries, 
engineers,  and  surveyors,  auctioneers  and 
accountants,  &c. ,  per  diem      .... 

Clerks  to  bankers,  merchants,  professional  men  and 
others  : 

K  required  to  come  a  distance  not  exceeding 
five  miles,  per  diem       ..... 
If  a  greater  distance,  per  diem 
«   Esquires  and  gentlemen,  per  diem 


0     5     0 

0     7     6 


0  10     0 
0  15     0 
From 
110 

to 
3     3     0 


0  10  6 
110 
110 
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£    s.    d. 
Females  aooording  to  station  in  life  : 

r  From 

If  required  to  come  a  distance  not  exceeding  j  0     5     0 

five  nules,  per  diem         .                  .         .1  to 

C  0  10     0 

/'  From 

K  a  greater  distance  per  diem  *     *  )         Jl 

C     1     0     0 
The  travelling  expenses  of  witnesses  shall  be  allowed  ac- 
cording to  the  sums  reasonably  and  actually  paid  ;  but 
in  no  case  shall   there  be  an   allowance  for  such  ex- 
penses of  more  than  Is.  per  mile  one  way. 

PrintiTig, 

Not  to  exceed  as  under  : 

Per  sheet  demy,  whether  of  fonr  pages  foUo,  or  eight 

pages  quarto    .  .         .         .         .         .         .220 

Extra  for  table  work  per  page  folio,  or  two  pages  quarto  : 

If  in  pica  tjrpe     .  ..050 

K  in  small  pica  .         .  .  .         .076 

If  in  long  primer  .  .         .     .     0  10     6 

Where  pica  or  small  pica  can  be  used  for  table  work,  a 

smaller  type  shall  not  be  allowed  on  taxation. 
The  paper  employed  for  the  printing  shall  be  fine  demy, 
weighing  not  less  than  24  lbs.  to  the  ream ;    and  the 
prices  mentioned  above  shall  include  all  charges  for 
printing,  paper,  folding,  and  stitching. 
No  charge  shall  be  allowed  on  taxation  for  corrections. 


DIKECTIONS 


IN  KEGARD  TO  PRINTING  THE  PROCEEDINGS  IN  INSTANCE 

CAUSES. 


Whebeas  by  the  96th  rale  of  the  roles  orders  and  zegolations  for 
the  High  Court  of  Admiralty  of  England,  which  were  confirmed  by 
her  Majesty's  order  in  Council,  bearing  date  the  29th  of  JNovember, 
1859,  it  is  ordered,  that  ^*  in  all  contested  causes  the  whole  of  the 
pleadings  and  written  proofs  on  which  the  parties  intend  to  rely  at 
the  hearing  shall,  unless  the  judge  shall  otherwise  order,  be  printed 
before  the  hearing  ;  and  the  printing  thereof  shall  be  in  such  manner 
and  form  as  the  judge  shall  from  time  to  time  direct." 

Now,  I,  Stephen  Lushington,  doctor  of  laws,  judge  of  the 
High  Court  of  Admiralty  of  England,  do  in  virtue  of  the 
powers  vested  in  me,  direct  that  in  all  causes  instituted  on  * 
and  after  the  first  day  of  January,  1860,  in  which  the 
pleadings  and  written  proofs  are  required  to  be  printed,  the 
manner  and  form  of  printing  the  same  shall  be  as  follows  : 

I.  In  a  damage  cause  each  proctor  shall  cause  his  preliminary  act 
to  be  printed,  either  with  his  proofs,  if  any  written  proofs  are  filed,  or 
separately,  if  there  are  no  written  proofs,  and  the  witnesses  are  to 
be  examined  vwd  voce  in  open  court. 

II.  Words  shall  be  printed  in  conspicuous  type  on  the  respective 
papers  to  denote  whether  they  are  the  '*  pleadings,"  or  the  '^plain- 
tiflfs"  or  "defendant's"  proofs,  ortheilr  •* preliminary  acts." 

IIL  The  printing  shall  be  in  pica  type,  with  leads  between  the 
lines  (4  to  a  pica  thick),  and  the  page  shall  be  40  ems  wide,  exclu- 
sive of  marginal  notes  (if  any),  and  78  ems  pica  long. 

lY.  The  paper  on  which  the  proceedings  are  printed  shall  be  fine 
demy,  weighing  not  less  than  24  lbs.  per  ream. 

y.  The  charges  to  be  allowed  on  taxation  for  each  sheet  of  four 
pages  shall  be  as  follows  : — 


If  1 50  copies  are  printed  .         .     42«.  per  sheet. 

200  „  ...     44«.         „ 

250  „  .         .     46«.  „ 
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to  inclade  maiginal  figures  to  every  tenth  line  ;  and  no  extra  charge 
shall  be  allowed  for  marginal  notes. 

YL  There  shall  be  allowed  for  table  work  the  following  additional 
chai^ges : — 

If  in  pica  type  •         .         •         .  .     6s.  Od  per  page, 
small  pica  type  .     .       7«.  Od       „ 

long  primer  type  .     10s,  Qd,       ,, 

But  in  all  cases  where  pica  or  small  pica  can  be  used  for  table-work, 
an  extra  charge  for  smaller  type  shall  not  be  allowed  on  taxation. 

YII.  The  prices  mentioned  above  shall  include  all  chaxges  for 
printing,,  paper,  folding,  and  stitching ;  and  if  a  wrapper  is  required 
it  shall  be  charged  for  as  half-a-sheet  No  charge  shall  be  allowed 
on  taxation  for  correction. 

YIII.  In  printing  any  document  which  is  divided  into  paragraphs, 
lines  shall  not  be  dropped,  nor  shall  a  space  be  left  between  the  con- 
secutive paragraphs  ;  and  if  any  such  lines  are  dropped  or  spaces  left, 
a  deduction  shall  be  made  on  taxation,  as  well  in  the  printer's 
charges  for  printing,  as  in  the  allowance  to  the  proctors  for  correcting 
the  press. 

IX.  In  case  of  any  material  error  in  the  printing,  or  in  case  the 
printing  shall  not  be  done  in  the  fofm  and  manner  prescribed,  either 
the  parties  shall  be  bound  to  reprint  the  proceedings,  or  a  deduction 
*  shall  be  made  on  taxation  from  the  cost  of  printing,  and  no  allow- 
ance shall  be  made  to  the  proctor,  by  whom  such  printed  papers  are 
brought  in,  for  correcting  the  press. 

STEPHEN    LUSHINGTON. 
Dated  the  third  day  of  March^  1860. 


ADDITIONAL   FORMS. 


FORMS  OF  AFFIDAVITS  TO    LEAD  WARRANT,   AND  FORMS  OF 

PLEADINGS. 


POSSESSION. 

I.  Affidavit  to  Lead  Warrant 

In  the  High.  Court  of  Admiralty  of  Englaud. 

The  "Mary." 

E,  -P.,  Master  (a). 

I,  A,  1/.,  of ,  in  the  county  of  [state  county  and  q^iality  of 

deponentl^  make  oath  and  say  as  follows  : 

1.  I  am  the  lawful  owner  of  [state  no,]  sixty-fourth  shares  of  the 
barque  or  vessel  Mary,  belonging  to  the  port  of , 

2.  The  said  vessel  is  now  lying  at ,  and  is  in  the  possession  or 

under  the  control    of    [state  name,  address,  and  description  of  tJie 
person  retaining  poesession,  and  state  whether  he  is  the    master  or 

part  owner,  and  if  owner,  of  how  many  shares^  and  the  said 

refuses  to  deliver  up  the  same  to  me  [and  the  certificate  of  registry  of 

the  said  vessel  is  also  unlawfully  withheld  from  me  by  the  said , 

who  is  in  possession  thereof]. 

3.  The  aid  and  process  of  the  High  Court  of  Admiralty  are  neces- 
sary to  enable  me  to  obtain  possession  of  the  said  vessel  [and  of  the 
ceitificate  of  registry.] 


II.  Petition  Alleging  a  Wrongful  Sale  of  the  Ship  ah^'oad. 

In  the  High  Court  of  Admiralty  of  England. 

The  D . 

A,  B.,  solicitor  for  the  plaintiff  in  a  cause  of  pos<:es.sion 

on  belialf  oi ,  of ,  against  the  brig  D — ,  her  tackle, 

apparel,  and  furniture,  and  against ,  intervening,  says  ai 

follows  : — 
I .  The  said  brig  belongs  to  and  is  registered  at  the  port  of  Newcastle- 
upon-Tyne,  and  the  plaintiff  in  or  about  the  month  of ,  was  and 

(a)  The  master's  name  may  be  left  blank,  if  not  knowo. 

F 
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still  is  the  sole  owner  of  the  said  brig,  and  was  then  and  still  ia  regii- 
tered  as  such  sole  owner. 

2.  Iq  or  about  the  said  month  of  y  the  said  brig   sailed  from 

the  said  port  on  a  voyage  to  Callao,  in  command  of ^  ^ho  had 

been  appointed  by  the  plaintiff,  and  was  then  master  of  the  said 
brig. 

3.  The  said  brig  arrived  at  Callao  in  or  about  the  month  of ,  and 

shortly  afterwards  her  said  master  wrongfully  and  improperly  sold  the 
said  brig,  without  communicating  with  the  plaintiff  and  wit hou  t  there 
being  any  such  necessity  as  to  justify  such  sale.    . 

4.  The  said  brig  on  or  about  the day  of ,  arrived  at  the 

port  of  Cardiff,  not  having  before  to  the  knowledge  of  the  plaintiff 
been  within  the  jurisdiction  of  this  honourable  court  siiice  the 
alleged  sale  of  the  said  ship  at  Callao  aforesaid,  and  a  demand  for 

her  delivery  up  to  the  plaintiff  was  on  the day  of last  at 

Cardiff  aforesaid  made  upon  the  person  then  in  command  of  her^  who 
refused  to  deliver  her  up  to  the  plaintiff. 

And  the  solicitor  for  the  plaintiff  prays  the  right  honourable  the 
judge  to  pronounce  the  plaintiff  to  be  the  lawful  owner  of  tho 
said  brig,  and  to  order  that  possession  of  her  be  given  to  the 
plaintiff,  and  to  condemn  the  defendants  in  the  costs  of  this 
suit,  and  also  in  all  damages,  demurrage,  and  expenses, 
arising  from  the  detention  by  them  of  the  said  brig,  and  if 
necessary  to  direct  a  reference  to  the  registrar  assisted  by 
merchants  to  report  the  amount  of  such  damages,  demurrage 
and  expenses. 
Dated  the day  of , 


(Signature  of  Counsel.) 


(Solicitoi^s  Signature,) 


I" 


IIL  Another  Farm  of  Petition  alleging  a  Wrongful  Sale  by 

the  Master  Abroad. 

The  "  Gipsy  "  otherwise  The  "  TJniao  Venoedora." 

INo.  1568   (a)             H.  W.  N.,  solicitor  for  the  plaintiffs  in  a  cause  of  posses- 
sion, instituted  on  behalf  of ,  all  of  Peel,  in  the  isle  of 

Man,  the  registered  owners  of  fiffey-six  sixty-fourth  shares  of 
and  in  the  above  named  British  schooner  or  vessel  *'  Gipsy," 
her  tackle,  apparel,  and  furniture  against  the  said  schooner 

or  vessel,  her  tackle,  apparel,  and  furniture,  and  against , 

all  of  the  island  of  Terceira,  the  defendants  in  this  cause 
intervening,  says  as  follows  : —  « 

1.  The  said  schooner  **  GipRy  "  is  a  British  schooner  of  eighty-five 
tons  register  or  thereabouts. 

(a)  Wherever  in  the  following  forms  the  number  of  tbe  cauBe  is  given,  the  form 
is  taken  from  one  actually  used. 
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2.  On  the  30th  day  of  December,  1860,  the  plaintifis  being  tho 
lawful  and  duly  registered  owners  of  fifty-siz  sixty-fourth  parts  or 
shares  of  the  said  sohooner,  the  said  schooner  sailed  from  the  port  of 
London  nnder  the  command  of  B.  M.,  her  master,  bound  on  a 
voyage  to  the  island  of  Teroeira,  in  the  Azores,  in  order  to  obtain  a 
cargo  there  for  conveyance  to  England. 

3.  The  said  schooner  arrived  at  Terceira  in  or  about  the  month  of 
January,  1861,  under  the  command  of  the  said  B.  M.,  and  on  or 
about  the  7th  day  of  January,  1863,  arrived  in  the  port  of  London, 

uuder  the  command  of as  her  master,  and  under  the  assumed 

name  of  the  **Uniao  Yencedora." 

4.  Although  the  plaintiffs  respectively  have  not  assigned  their 
shares  in  the  said  schooner,  or  any  of  such  shares,  or  done  or 
authorised  any  such  deed  or  thing  whatsoever,  by  reason  whereof  any 
person  or  persons  other  than  the  plaintiffs  are  or  is  entitled  to  the  pos- 
session and  custody  of  the  said  schooner,  and  they  are  still  the  duly 
registered  owners  of  fifty-siz  sixty-fourth  shares  therein,  the  de- 
fendants have  possession  of  the  said  schooner,  and  refuse  to  give  up 
possession  thereof  to  the  plaintiffs,  and  the  plaintiffs  cannot  obtain 
such  possession  and  custody  without  the  assistance  of  this  honourable 
oourt. 

And  the  said  H.  W.  N.  prays  tl^e  right  honourable  the  judge 
to  pronounce  the  plaintiSs  to  be  the  lawful  owners  of  fifly-six 
sixty-fourth  shares  of  and  in  the  said  schooner,  *^  Gipsy ; " 
and  to  decree  that  possession  of  the  said  schooner,  her  tackle, 
apparel,  and  furniture  be  given  to  the  plaintiffs  as  such  lawful 
owners  of  fifty-six  sixty-fourth  shares  therein,  and  to  condemn 
the  defendants  in  the  costs  of  this  suit,  and  also  in  all  damages, 
demurrage,  and  expenses  arising  from  the  detention  by  them 
of  the  said  schooner,  and  that  if  necessary  a  reference  may  be 
made  to  the  registrar  to  report  the  amouut  of  such  damages, 
demurrage,  and  expenses. 


IV.  Petition  aUeging  a  Wrongful  Sale  abroad,  stating  the  Facts 

more  in  DelaiL 

The  "  Charlotte  "  (a). 

M.  J.  T.,  solicitor  for  the  plaintiffs,  in  a  cause  of  possession, 

y^    21  ^^^^^  A^^  maritime,  instituted  on  behalf  of ,  together  tho 

lawful  owners  of  fifty-six  sixty-fourth  parts  or  shares  of  the 
ship  or  vessel  "  Charlotte "  against  the  said  ship  or  vessel, 
her  tackle,  apparel,  and  furniture,  and  against  J.  B.  M.  C, 
of  Figueira,  in  Portugal,  ship  owner,  says  as  follows  : — 

1.  That  his  said  parties  are  the  owners  of  fifty-six  sixty-fourth 

(a)  Lush.  252. 

-    ^2 
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parts  or  shares  of  the  said  vessel  *'  Charlotte,''  and  that  on  or  aboai 
the  31  St  day  of  May,  1859,  the  said  ship  or  vessel  "Charlotte/'  of 
the  burthen  of  sixty-three  tons  or  thereabouts,  sailed  from  the  port  of 
Liverpool  with  a  general  cargo,  under  the  command  of  the  paid 
W.  M.,  her  master,  bound  for  Saint  Michaels. 

2.  That  prior  to  leaving  the  port  of  Liverpool  as  aforesaid,  the 
said  ship  or  vessel  was  chartered  through  J.  6.  and  Co.  of  Liver- 
pool for  a  voyage  to  Saint  Michaels,  and  on  the  termination  of  such 
voyage  she  whs  further  chartered  by  them  for  a  voyage  from  New- 
foundland or  Labrador  to  a  market  in  a  safe  port  of  Europe  with  a 
cargo  of  fish. 

3.  That  previous  to  the  sailing  of  the  said  vessel  from  Liverpool 
as  aforesaid,  the  said  W.  M.,  the  master,  received  instructions  from 
F.  H.  F.  and  G.  E.  F.,  the  managing  owners  of  the  said  vessel  that, 
after  fulfilling  the  before-mentioned  charter-parties,  he  was  to  charter 
the  said  vessel  from  St.  Michaels  for  the  three  usual  voyages  to  the 
United  Kingdom  from  that  place  commencing  the  first  week  in  No- 
vember, 1859,  and  that  pursuant  to  such  directions  the  said  W.  M. 
did,  whilst  at  St.  Michaels  as  aforesaid,  enter  into  provisional  charter- 
parties  there. 

4.  That  the  said  ship  arrived  at  St.  Michaels  on  or  about  the  20th 
day  of  June,  1859,  and  there  discharged  her  cargo.  That  she  then 
proceeded,  to  wit  about  the  end  of  the  said  month  A  June  or  the 
beginning  of  July  following,  to  Saint  Johns,  Newfoundland,  in  bal- 
last, where  she  arrived  about  the  18th  or  20th  day  of  July,  and 
there  received  orders  to  sail  to  the  coast  of  Labrador  to  load  a  cnxgo 
of  fish.  That  she  duly  arrived  at  Labrador,  and,  having  taken  on . 
board  such  cargo,  sailed  therefrom  for  and  arrived  at  Figueira, 
in  Portugal,  in  or  about  the  beginning  of  September,  1859,  and 
there  discharged. 

5.  That  on  or  about  the  16th  day  of  October,  1859,  the  said 
W.  M.  wrote,  addressed,  and  sent  a  letter  to  the  said  managing 
owners  of  the  said  vessel,  at  Kingsbridge,  in  the  county  of  Devon, 
wherein  he  the  said  W.  M.  stated  that  the  said  ship  or  vessel  was 
then  anchored  inside  the  bar  at  Figueira,  and  had  received  some 
trifling  damage  to  her  rudder  in  crossing  such  bar,  but  which  he  did 
not  consider  necessary  to  have  repaired  there. 

6.  That  on  the  17th  day  of  the  said  month  of  October,  and  prior 
to  the  receipt  of  the  before-mentioned  letter,  F.  H.  F.,  one  of  the 
parties  in  tMs  cause,  received  a  telegraphic  message  from  J.  R.  M.  C, 
the  pretended  purchaser  of  the  said  vessel  ^'Charlotte,"  stating  that 
the  said  vessel  was  stranded,  that  the  injury  was  great,  that  the  re- 
pairs would  be  six  hundred  pounds  and  the  vassel  probably  con- 
demned, that  great  delay  would  arise  through  which  the  vessel  might 
be  sanded  and  the  expense  lost. 

7.  That  the  said  W.  M.,  on  or  about  the  2lBt  day  of  October, 
1859,  without  any  instructions  whatever  from  the  said  managing 
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ownen,  and  on  his  sole  responsibility,  proceeded  to  haye  the  said 
vesBc*!  condemned  and  sold,  and  the  eame  was  thereupon  as  pretended 
purchased  by  the  saiil  J.  R.  M.  C.  for  the  sum  of  two  hundred  and 
eighty  pounds  or  thereabouts,  no  part  of  which  has  in  fact  been  paid 
to  his  M.  J.  T.'s  parties. 

8.  That  after  the  pretended  purchase  by  him  of  the  said  vessel, 
he,  the  said  J.  B.  M.  C. ,  had  the  same  forthwith  repaired  as  she  lay 
afloat,  and  that  fhe  was  so  repaired  by  his  orders  at  an  expanse  of 
fifty  pounds  or  thereabouts,  and  despatched  by  him  to  this  country 
"with  a  cargo  of  fruit,  and  that  she  arrived  at  the  port  of  London 
within  six  weeks  from  the  time  of  the  pretended  damage  at  Figueira 
aforesaid. 

And  the  said  M.  J.  T.  prays  that  tha  pretended  sale  of  the 
said  vessel  to  the  said  J.  B.  M.  C.  may  be  pronounced 
illegal.  That  possession  of  the  said  ship,  her  tackle,  ap- 
parel, and  furniture,  may  be  decreed  to  hU  parties  as  the 
owners  of  6fty-six  sixty-fourth  parts  or  shares  thereof,  and 
that  the  said  J.  R.  M.  C.  may  be  condemned  in  the  ex- 
penses made  and  to  be  made  in  this  cause. 


V.  Petition  by  Vendee  of  the  Mortgagee  against  the  Mortgagor. 

^  Tho  "  Neptune." 

Ko.  1310  T.  J.  D.,  Master, 

I  B.  and  D.,  solicitors  for  the  plaintiff,  in  a  cause  of  posses- 
sion instituted  on  behalf  of  J.  S.,  of  Brixham,  in  the  county 
of  Devon,  smack  owner,  against  the  said  vessel,  her  tackle, 
apparel,  and  furniture,  say  as  follows  : — 

1.  The  said  T.  J.  D.,  by  a  certain  deed,  dated  the  24th  day  of 
July,  I860,  in  consideration  of  6201.  lent  to  him  by  J.  N.,  the 
elder,  of  the  town  and  county  of  Kingston-upou-Hull,  together  with 
interest  thereon,  to  be  paid  at  the  rate,  and  in  the  manner  therein 
mentioned,  mortgaged  to  the  said  J.  N.,  the  sixty-four  shares  of 
which  he  waa  owner  in  the  said  ship,  and  in  her  boats,  guns,  ammuni- 
tion, small  arms,  and  appurtenances  ;  and  in  the  same  deed  was  con- 
tained a  condition,  that  the  power  of  sale  vested  in  the  said  J.  N., 
by  virtue  of  tho  Merchant  Shipping  Act,  1854,  shoidd  not  be  exer- 
cised until  the  24th  day  of  September  next  ensuing  ;  and  tho  said 
mortgage  deed  was  duly  registered,  at  the  port  of  Hull,  on  the  24th 
day  of  July,  1860,  at  12.20  p.m.,  as  appeara  by  endorsement 
thereon. 

2.  The  said  sum  of  520^.,  with  interest  thereon,  remained  unpaid 
on  the  said  24th  day  of  September. 

8.  On  the  2l8t  day  of  June,  1862,  the  said  vessel,  then  lying  in 
Brixham  Pier,  with  her  appurtenances,  was  put  up  for  sale  at  a 
public  i|uction,  held  at  the  Old  George  Inn,  at  Brixham  aforesaid. 
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4.  At  tmch  anotion  the  said  J.  S.  was  the  highest  bidder  for,  and 
became  the  purchaser  of  the  said  vessel,  "virith  her  appurtenances,  for 
the  sum  of  280^. 

6.  The  said  sum  of  2807.  has  been  duly  paid  by  the  said  J.  S.  to 
the  said  J.  N.,  and  the  said  vessel,  with  her  appurtenances,  was  duly- 
transferred  to  him  by  the  said  J.  N.,  by  bill  of  sale,  dated  the  2od 
day  of  July,  1862  ;  and  the  said  bill  of  sale  was  duly  registered,  at 
the  port  of  Hull,  on  the  3rd  day  of  July,  18G2,  at  3.35  f.m.,  as 
appears  by  endorsement  thereon. 

6.  The  said  T.  J.  D.,  notwithstanding  the  premises,  keeps  pos- 
session of  the  said  vessel  against  the  will  of  the  said  J.  S.,  and  will 
not  give  up  her  certificate  of  registry,  although  the  same  has  been  re- 
peatedly demanded. 

And  the  said  B.  and  1).  pray  the  right  honourable  the  judge 
that  possession  of  the  said  vessel,  her  tackle,  appartl,  and 
furniture,  be  delivered  up  to  the  said  J.  S.,  or  his  lawful 
attorney,  for  his  use,  and  that  the  said  T.  J.  D.  be  con- 
demned in  the  costs  of  these  proceedings. 


VI.   Petition  hy  the  United  States  of  Ameiica  for  possession  of  a 
Vessd  which  belonged  to  the  Confederate  States. 

The  '^Beatrice,"  otherwise  the  ^^Bappahannock"  (a). 

So   ''SI  2  ^'  '^^  ^^*'  solicitors  for  the  plaintifis,  in  a  cause  of  possea- 

Fion  instituted  on  behalf  of  *^  The  United  States  of  America," 
the  owners  of  the  above-named  ship  or  vessel  "Beatrice," 
otherwise  ''  Bappahannock,"  against  the  said  ship  or  vessel, 
her  tackle,  apparel,  and  furniture,  and  against  H.  L.,  of 
Liverpool,  in  the  county  of  Lancaster,  ship  owner,  the 
alleged  sole  owner  of  the  said  vessel,  the  defendant  in  this 
cause,  intervening,  say  as  follows  * — 

1.  In  the  year  18G1  divers  persons,  being  citizens  of  the  United 
States  of  America,  the  plaintifiTs  in  the  cause,  rose  in  insurrection 
against  and  usurped  the  authority  of  the  plaintiffs'  government,  and 
constituted  themselves  within  certain  of  the  states  of  the  plaintifis,  a 
pretended  government  under  the  style  of  the  Government  of  the  Con- 
federate States  of  America,  and  assumed  the  administration  of  public 
affairs  therein. 

2.  The  said  pretended  government,  whildt  exercising  such  usurped 
authority  and  in  exercise  thereof,  possessed  themselves  of  divers 
moneys,  goodp,  snd  treasure,  being  part  of  the  public  revenues  and 
property  of  the  plaintiffs,  and  otherwise  raised  divers  moneys  for 
public  purposes. 

3.  The  said  pretended  government,  whilst  exercising  such  usurped 
authority  and  in  exercise  thereof,  applied  certain  of  the  said  moneys, 

(a)  36  L.  J.  Ad.  9. 
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goods,  and  treasure  in  the  purchase  or  acquisition  by  them  of  the 
above-named  vessel  now  called  the  ''  Beatrice." 

4.  The  said  pretended  government,  while  exercising  such  usurped 
authority  and  in  exercise  thereof,  in  fact  purchased  or  acquired  and 
became  possessed  of  the  said  vessel. 

5.  The  said  vessel  was  purchased  or  acquired  by  the  said  pre- 
tended government  for  the  purpose  of  being  armed,  and  sent  forth  by 
them  to  cruise  on  the  high  seas  under  the  insurgent  flag  of  the  said 
pretended  government. 

6.  The  said  vessel  sailed  from  Sheemess  on  the  24th  day  of  No- 
vember, 1863,  under  the  name  of  the  ^*  Scylla,"  for  the  port  of  Calais, 
in  the  empire  of  France,  oS  which  port  she  arrived  on  the  following 
day,  and  having  hoisted  the  said  insurgent  flag  when  oJQT  the  said 
port,  she  entered  the  same  port  thereunder  and  under  the  name  of  the 
**  Rappahannock.'' 

7.  The  said  vessel,  after  so  entering  the  said  port  of  Calais,  was,  by 
or  under  order  of  the  government  of  the  said  empire  of  France,  pre- 
vented from  being  armed  and  sent  forth  from  the  said  port,  and  re-  . 
mained  there  until  on  or  about  the  3rd  day  of  July,  1865,  when  she 
sailed  for  the  port  of  Liverpool. 

8.  Whilst  the  said  vessel  so  remained  in  the  said  port  of  Calais 
she  was  under  the  command  of  a  pretended  commissioned  officer  of 
the  said  pretended  government,  and  was  used  as,  and  was  in  fact  a 
vessel  in  the  pretended  public  service  of  the  said  government. 

9.  Whilst  the  said  vessel  so  remained  in  the  said  port  of  Calais  the 
said  insurrection  was  suppressed  and  put  an  end  to  by  the  plaintiffs, 
and  the  said  pretended  government  ceased  to  exist. 

10.  On  the  7th  day  of  July,  1866,  the  said  vessel  arrived  in  the 
port  of  Liverpool  under  the  name  of  the  *^  Beatrice." 

11.  The  said  pretended  government  purchased  or  acquired  and  be- 
came possessed  of  the  said  vessel  for  and  on  behalf  of  the  plaintiffs. 

12.  At  the  time  of  the  suppression  of  the  said  insurrection  the 
said  pretended  government  still  possessed  and  held  the  said  vessel  for 
and  on  behalf  of  the  plaintiffs. 

13.  By  reason  of  the  premises  the  plaintiffs  are  the  sole  owners  of 
the  said  vessel,  and  are  entitled  to  the  possession  thereof. 

And  the  said  R.  &  Co.  pray  the  right  honourable  the  judge  to 
pronounce  the  plaintiffs  to  be  the  sole  owners  of  the  said 
vessel  '^Beatrice,"  otherwise  *< Rappahannock,"  and  to 
decree  possession  thereof  to  the  plaintiffs,  and  to  condemn 
the  defendant  in  the  costs  of  these  proceedings,  and  that 
otherwise  right  and  justice  may  be  administered  in  the 
premises. 
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VIL  FetUian,  by  the  Majority  of  Owners,  against 
a  Minority  in  possession, 

J.  K.,  solicitor  in  a  cause  of  possenion  instituted  on  be- 
half of  A.  B.y  C.  D.9  and  £.  F.,  of ,  the  registered  owners 

of  [48]  sixty-fourth  shares  of  and  in  the  barque  or  vessel , 

,  against  the  said  barque  or  yessel,  her  tackle,  apparel, 

and  furniture,  and   against  ,  the  defendants,  in    tliia 

cause  intervening,  says  as  follows  : — 

1.  The  plain ti&  are  the  lawful  and  duly  registered  owners  of 
[48]  sixty-fourth  shares  of  the  said  barque,  and  the  defendants  are  the 
registered  owners  of  the  remaining  [16]  sixty-fourth  shares. 

2.  The  said  barque  is  now  lying  at ^  in  the  control  and  pos- 
session of  the  defendants,  who  refuse  to  allow  the  plaintiffs  to  liare 
any  voice  or  interference  in  the  management  of  the  said  barque,  and 

are  about  to  dispatch  her  on  a  voyage  to against  the  will  of  the 

plaintiffs,  and  under  the  command  of  a  master  appointed  by  the 
defendants. 

3.  The  plaintiffs  have  demanded  from  the  defendants  the  possession 
and  control  of  the  said  barque,  and  of  her  certificate  of  registry,  bat 
the  defendants  have  refused  to  give  possession  of  the  same  to  the 
plaintiffs,  and  the  plaintiffs  cannot  obtain  such  possession  without 
the  assistance  of  this  honourable  court. 

4.  The  plaintiff  are  ready  and  willing  if  required  to  give  security 
to  the  value  of  the  defendants'  shares  in  the  said  barque,  for  the  safe 
return  of  the  said  barque,  in  case  the  plaintiffs  should,  as  they  intend 
to  do,  dispatch  the  said  ship  upon  a  voyage. 

And  the  said  J.  K.  prays  the  right  honourable  the  judge  to 
decree  possession  of  the  said  barque  and  of  her  certificate  of 
registry  to  the  plaintiffs,  and  to  condemn  the  defendants  in 
the  costs  of  this  suit,  and  otherwise  that  right  and  justice  may 
be  done  in  the  premises. 


YIII.   Answer  to  the  Petitiofi  Form  II.  supra  on  ihe  ground 
that  the  Sale  was  justified  by  Necessity, 

C.  D.,  solicitor  for ,  of ,  the  owners  of  the  above- 
named  brig  D.,  the  defendants  in  this  cause,  says  as 
follows  : — 

1 .  The  allegations  contained  in  the  said  petition  are,  save  as  here- 
inafter appears,  untrue. 

2.  The  said  brig  D.  arrived  off  the  port  of  Callao  on  or  about  the 

,  and  in  entering  the  said  port  struck  and  became  fast  upon  a 

rock,  from  which  the  efforts  of  the  master  and  crew,  and  of  divers 
steam  vessels  which  went  to  her  assistance  for  several  successive  days, 
utterly  failed  to  remove  her. 
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3.  In  the  meantimo  the  said  brig  was  beiDg  greatly  damaged  by 
beating  upon  the  said  rock,  her  bottom  was  very  much  injured,  and 
there  were  nine  or  ten  feet  of  water  in  her  hold,  and  she  was  in 
danger  from  day  to  day  of  becoming  an  entire  wreck. 

4.  Under  these  circumstances,  the  said  ,  the  master  of  the 

said  brig,  consulted  £.  F.,  the  agent  to  whom  the  said  brig  was  con- 
signed, 0.  D.,  Lloyd's  surveyor  at  the  said  port,  and  also ,  her 

Majesty's  consul  there,  and  acting  under  their  advice  he  had  the  said 

ship  surveyed  by ^  a  well-known  surveyor  of  many  years  standing 

at  the  said  port,  and  by ,  the  masters  of  two  British  vessels 

then  at  the  said  port  of  Gallao,  who  were  men  of  great  experience 
and  standing  as  shipmasters. 

5.  The  said  persons  reported  that  it  was  useless  going  to  any 
further  expense  in  attempting  to  move  the  said  brig,  and  that  even 
if  it  were  possible  to  remove  her,  the  expense  would  far  exceed 
what  she  would  be  worth  after  removal,  and  seeing  the  imminent 
danger  that  there  was  that  she  might  break  up  and  go  to  pieces, 
they  recommended  that  she  should  at  once  be  sold.  A  copy  of  the 
said  report  is  hereunto  annexed,  marked  A. 

6.  The  said  Lloyd's  surveyor  and  her  Majesty's  consul  concurred 
with  the  said  persons  in  the  propriety  and  urgency  of  an  immediate 
sale  of  the  said  brig,  and  as  there  was  no  time  to  commimicate  with 
and  get  a  reply  from  her  owner,  who  resided  at  Newcastle-upon-Tyne, 
the  said  master  of  the  said  brig  publicly  advertised  her  for  sale  by 

auction,  and  on  the day  of sold  her  by  auction  to  X.  Y., 

the  highest  bidder  at  the  said  sale,  for  £ — , 

7.  The  master  of  the  said  brig  thereupon  delivered  the  certificate 
of  registry  of  the  said  brig  to  the  said  consul,  who  forthwith  forwarded 
it  to  the  registrar  of  the  said  port  of  Newcastle-upon-Tyne,  the  port  of 
registry  of  the  said  brig. 

8.  The  said  X.  Y.  was  the  owner  of  several  small  cutters,  and  of 
a  small  steamer,  and  immediately  after  he  bought  the  said  brig,  he  sent 
the  said  steamer  and  some  of  his  cutters  with  a  number  of  men  to  the 
said  brig  for  the  purpose  of  dismantling  her  and  breaking  her  up,  and 
after  they  had  been  occupied  for  a  day  in  dismasting  her,  it  was 
found  on  the  second  day  that  during  the  night  she  had  shifted  her 
position,  and  that  there  was  then  a  probability  of  moving  her  from  off 
the  said  rock  to  a  place  of  safety. 

9.  Accordingly  the  said  X.  Y.  employed  a  great  number  of  men  to 
pump  out  the  said  brig,  and  also  employed  several  of  his  cutters,  and 
his  said  steamer,  and  a  great  number  of  men,  to  attempt  to  move  the 
said  brig,  and  after  two  days'  hard  labour,  they  succeeded  in  moving 
the  said  brig,  and  beaching  her  on  the  beach  at  Callao. 

10.  The  said  X.  Y.  then  repaired  the  said  brig,  and  after  repairing 
her,  sold  her  to  the  defendants,  who  are  the  lawful  owners  of  the  said 
brig,  for  the  sum  of  £ . 

1 1.  The  defendants  being  subjects  of  the  Republic  of  Peru  there- 
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upon    cauBed    the  said  brig  to    be  regiBtered  at  Gallao,  by  tbe 

name  of  the ,  and  themBatrea  to  be  registered,  as  her  owners 

according  to  the  Peruvian  law. 

12.  The  amount  which  the  said  X.  Y.  paid  for  the  said  brig,  and  the 
expenses  he  incurred  in  removing  and  repairing  her,  much  exceeded 
the  sum  for  which  he  so  sold  her  to  the  defendants. 

1 3.  The  master  of  the  said  brig,  immediately  after  she  so  struck 
on  the  said  rock  aa  aforesaid,  wrote  and  sent  a  letter  to  the  plain  tiff, 
stating  that  fact,  and  th^  perilous  position  in  which  the  said  brig 
was,  and  that  he  thought  the  best  course  would  be  to  sell  the  said 
brig,  and  immediately  after  the  sale  of  her  by  him  as  aforesaid,  he 
communicated  the  fact  of  the  said  sale  to  the  plaintiff,  and  all  the 
circumstances  necessitating  and  attending  such  sale,  and  the  plaintiff 
never  made  any  objection  to  the  said  sale,  but  ratified  and  confirmed 
the  said  sale  with  full  knowledge  of  all  the  circumstances. 

14.  The  master  of  the  said  brig  accoimted  to  the  plaintiff  for  the 
proceeds  of  the  said  sale,  and  the  plaintiff  settled  accounts  with  the 
said  master,  upon  the  footing  that  the  said  sale  was,  under  the  cir- 
cumstances, a  fair,  proper,  and  justifiable  sale. 

And  the  solicitor  for  the  defendants  prays  the  right  honourable 
the  judge  to  pronounce  the  defendants  to  be  the  owners  of 
the  said  brig,  and  to  decree  possession  of  her,  together  with 
her  tackle,  apparel,  and  furniture  to  them,  and  to  dismiss 
this  suit,  and  to  condemn  the  plaintiffs  in  the  costs  thereof, 
and  in  all  costs,  charges,  damages,  demurrage,  and  expenses 
arising  from  the  arrest  and  detention  of  the  said  brig,  and 
otherwise  that  right  and  justice  maybe  effectually  done  and 
administered  in  the  premises. 


RESTRAINT. 

IX.   Affidavit  to  Lead  Warrant 
In  the  High  Court  of  Admiralty  of  England. 

The . 

]  I  E.  F.,  Master  (b). 

A'«>-  I  I,  A.   B.,  of  ,  in   the  county  of  [state  county  and 

quality \y  make  oath  and  say  as  follows  : — 

1.  I  am  the  lawful  owner  of  [state  no,^  sixty-fourth  shares  of  the 

or  vessel ,  belonging  to  the  port  of  ,  and  the  value 

of  my  said  shares  amounts  to  the  sum  of  £ ,  or  thereabout 

(I)  Master*8  name  may  be  lefl  blank,  if  not  knowD. 
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2.  The  said  vessel  is  now  lying  at ,  and  is  in  the  possession  or 

under  the  control  of ,  the  owner    of  [staU  no,]  sixty-fourth 

shares  thereof,  and  is  about  to  be  dispatched  by  him  on  a  voyage 
to ,  against  my  consent. 

3.  I  am  desirous  that  the  said  vessel  be  restrained  from  proceeding 
to  sea  until  security  be  given  to  the  extent  of  my  interest  therein  for 

her  safe  return  to  the  said  port  of (c),  and  the  aid  and  process  of 

the  High  Court  of  Admiralty  are  necessary  in  that  behalf. 


X.  Petition, 

J.  K.,  solicitor  in  a  cause  of  restraiuti  iustituted  on  behalf 

of ,  of y  the  registered  owners  of  [16]  sixty-fourth 

shares  of  and  in  the  schooner  or  vessel  M.,  against  the  said 
schooner,  her   tackle,    apparel,  and   f  omit  are,   and   against 

,   the    defendants    in    this    cause   intervening,  says  as 

follows  : — 

1.  The  plaintiffs  are  the  lawful  and  duly  registered  owners  of  [16] 
sixty-fourth  shares  of  the  said  schooner,  and  the  defendants  are  the 
registered  owners  of  the  remaining  [48]  sixty-fourth  shares. 

2.  The  said  schooner  is  now  lying  at ,  in  the  possession  of 

the  defendants,  who,  unless  restrained  by  this^honourable  court,  will 
shortly  dispatch  her  on  a  voyage  to  Valparaiso,  against  the  will  of 
the  plaintiffs,  who  have  all  along  wholly  disapproved  of,  and  dissented 
from,  and  protested  against,  and  still  wholly  disapprove  of,  and  dia- 
aeni  from  the  said  voyage. 

And  the  said  J.  K.  prays  the  right  honourable  the  judge  to 
restrain  the  defendants  from  dispatching  the  said  schooner  on 
the  said  voyage,  unless  and  until  the  defendants  give  sufEcient 
security  for  the  safe  return  of  the  said  schooner,  and  to  con- 
demn the  defendants  in  the  cos^ts  of  this  suit,  and  that  other- 
wise right  and  justice  may  be  done  in  the  premises. 


COOWNERSHir. 

XI.  Affidavit  to  Lead  Warrarit. 
In  the  High  Court  of  Admiralty  of  England. 


The 


I f  of ,  make  oath  and  say  that  I  am  the  owner  of  - 

^  ^*  sixty-fourth  shares  of  the  vessel ,  registered  at  the  port  of  — 


(c)  The  port  to  wLich  the  vessel  belongi. 
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and  that  the  aid  of  this  court  is  neoesaary  to  decide  certain  questioiis 
between  myself  and  other  owners  of  the  said  vessel  touching  the 
ownership  [poaseasion,  employment,  or  earnings]  of  *  the  said  yessel, 
and  to  settle  all  outstanding  accounts  in  relation  thereto. 


XII.  FttUion  hy  Majority  of  Pari  Oicners  for  Sale  of  Skip  and 

AccouuU, 

The  "  Ceylon  "  {a). 

No.  4276  A.    B.   and  C.  D.,  solicitors  for  the  plaiutiflfs,  in  a  cause 

between  co-owners  instituted  on  behalf  of  J.  S.  and  C.  N  , 
part  owners  of  the  above-named  barque  or  vessel,  *'  Ceylon," 
against  the  aaid  barque  or  vessel,  her  tackle,  apparel,  and 
furniture,  and  against  J.  R,  of  Newcastle  upon-Tyne,  ship- 
owner, the  owner  of  sixteen  sixty-fourth  shares,  and  B.  R, 
of  Sunderland,  ship-broker,  the  owner  of  eight  aixty-fonrth 
shares  intervening,  aay  as  follows  : — 

1.  The  ^'  Ceylon "  is  a  barque  of  590  tons  register,  belonging 
to  the  port  of  Liverpool,  forty  sixty-fourth  shares  of  which  are  the 
property  of  the  above-named  plaintiffs,  each  of  the  said  plaintiffs 
being  the  owner  of  twenty  sixty-fourth  shares. 

2.  The  remaining  twenty-four  sixty-fourth  shares  of  the  said  vessel 
are  owned  by  the  above-named  defendants,  J.  R.  and  R.  R,  the 
aaid  J.  R.  holding  sixteen  sixty-fourth  shares,  and  the  said  R  R. 
eight  sixty-fourth  shares. 

3.  On  the  I7th  day  of  July,  1867,  the  "Ceylon"  arrived  in 
Liverpool,  from  a  voyage  to  Hong  Kong,  Singapore,  Peuang,  and 
New  York. 

4.  The  vessel  required  repairs,  and  she  was  accordingly  placed  in 
the  Graving  Dock  ;  her  ballast  was  discharged,  she  was  scraped,  her 
waterways  were  cleared,  and  other  things  were  done  to  prepare  her 
for  survey  by  Lloyd's  surveyor. 

6.  It  was  then  discovered  that  the  vessel  was  in  so  bad  a  state 
that  it  would  be  imprudent  to  repair  her,  and  the  above-named 
plaintiffs  consequently  desire  that  she  may  be  sold. 

G.  The  said  J.  R.  and  R  R.  decline  to  consent  to  such  sale, 
although  they  are  not  desirous  of  retaining  their  sharea,  inasmuch  as 
they  have  offered  to  sell  the  same  to  the  plaintiffs. 

7.  The  said  J.  R.  and  R  R  refuse  either  to  concur  in  the  sale  of 
the  vessel,  or  to  authorize  the  expenditure  of  the  amount  required  to 
repair  her  ;  and  the  plaintiffs*  property  and  interest  in  the  said 
vessel  will  be  sacrificed  or  prejudiced  unless  they  are  protected  by 
the  intervention  of  this  court. 

8.  There  are  accounts  outstanding  and  unsettled  between  the  said 

(rt)  18  L.  T.  N.  S.  417. 
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co-ownera   of    the   said  veBsel  in   respecb  of    the    matters    above 

mentioiied. 

And  the  said  solicitors  pray  the  right  honourable  the  judge 
to  direct  the  said  yessel  to  be  sold,  and  to  refer  the  said 
accounts  to  the  registrar  and  merchants,  and  to  coudemn  the 
defendants  in  costs,  and  that  right  and  justice  may  be  other- 
wise done  and  administered  in  the  premises. 


MORTGAGE. 

XIII.  AfUdavit  to  Lead   Warrant, 

In  the  High  Court  of  Admiralty  of  England. 

The . 


of f  make  oath  and  say  that  I  am  a  mortgagee  of  the 

by  a  mortgage-deed  bearing  date  the •  which  mort- 


I. — 

vessel  ■ >     »^j     fm   a««\^Jk  WK«»KV~«aw\*    hr«.c«kAJjK    *»€»w    VMASf y 

gage-deed  has  been  duly  registered  accoiding  to  the  provisions  of  the 
Merchant  Shipping  Act,  1854,  that  the  sum  secured  by  the  said 
mortgage-deed  is  now  due,  and  that  I  am  unable  to  obtain  pay- 
ment thereof  without  the  assistance  of  this  court. 

[The  original  mortgage-deed  should  be  produced,  and  a  certified  copy 
annexed  to  the  affidavit,^ 


No.  3651 


XIV,  Petition  by  Mortgagee  for  Sale  of  Ship,  dtc. 


The  "Jeff  Davis." 


Master, 


N.  <k  P.,  solicitors  for  the  plaintiffs  in  a  cause  of  mort- 
gage in&tituted  on  behalf  of  B.  P.  &  W.  S.  B.,  of  Liverpool, 
in  the  county  of  Lancaster,  cotton  brokers,  against  the  barque 
or  vessel  called  the  **  Jeff  Davis,"  her  tackle,  apparel,  and  fur- 
niture, and  against  the  defendant  W.  0.,  of  Hampstead,  in  the 
county  of  Middlesex,  the  owner  of  the  said  vessel,  and  his 
bail  intervening,  say  as  follows  : 

1.  The  "  Jeff  Davis  "  is  a  barque  of  about  237  tons  register,  and 
the  plaintiffs  are  the  duly  registered  mortgagees  of  the  said  vessel, 
with  her  appurtenances,  by  virtue  of  a  mortgage  dated  on  or  about 
the  27th  day  of  July,  1 8p6,  which  said  mortgage  was  duly  registered 
on  or  about  the  24th  day^of  August,  1 866. 

2.  The  said  vessel  was  mortgaged  to  the  plaintiff  as  aforesaid  by 
the  defendant,  being  the  owner  of  the  said  vessel,  to  secure  the  re- 
payment to  the  plaintiffs  of  the  sum  of  15002.,  together  with  interest 
thereon  at  the  rate  of  hi*  per  oent.  per  annumi  in  manner  therein 
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mentioned,  the  exhibit  A.  hereunto  annexed  being  a  true  copy  of 
the  said  mortgage. 

3.  The  defendant  has  not  repaid  to  the  plaintiffs  the  said  sum  of 
1500{.,  or  any  part  thereof,  nor  paid  any  interest  thereon,  but,  on  the 
contrary,  has  wholly  made  default  in  so  doing,  in  violation  of  the 
covenant  contained  in  the  said  mortgage. 

4.  The  said  vessel  was  at  the  time  of  the  iustitution  of  this  suit, 
and  still  is,  under  arrest  of  this  honourable  ooiurt. 

Wherefore  the  said  solicitors  pray  the  right  honourable  the 
judge  to  pronounce  for  the  said  mortgage,  and  thai  the 
said  sum  of  15002.,  together  with  interest  thereon  at 
the  rate  aforewd,  is  due  to  the  plaintiffs,  and  to  decree 
that  the  said  vessel,  together  with  her  appurtenanoeB,  be 
sold,  and  that  the  plaintiffs  be  paid  the  sum  of  1500{.,  with 
interest  thereon  at  the  rate  aforesaid,  as  well  as  the  costs  of 
this  cause,  out  of  the  proceeds  of  the  sale,  and  that  other- 
wise justioe  be  done  and  administered  to  the  plaintiffs  in 
the  premises. 


No.    life 


~N 


XV.  Another  Form, 

The  "Royal  Albert." 

F.  S.  C,  solicitor  for  the  plaintiff,  in  a  cause  instituted 

on  behalf  of  H.  G.,  of  ,  in  the  county  of  Surrey, 

widow,  the  mortgagee  of  sixty-four  sixty-fourth  parts  or 
shares  of  the  ship  or  vessel  "  Boyal  Albert,"  against  the 
said  ship,  her  tackle,  apparel,  and  furniture,  and  against 
M.  I.  W.,  of  Liverpool,  in  the  county  of  Lancaster,  ship- 
owner, the  alleged  sole  owner  of  the  said  ship  intervening, 
says  as  follows  : — 

1.  The  above-named  ship  "  Royal  Albert,"  of  the  port  of  Lon- 
don, of  the   registered   burthen   of  ^70-^^^^^^   tons  or   thereabouts, 

whereof  C.  H.  B.,  of  ^  in  the  city  of  London,  was  then  the 

sole  and  duly  registered  owner,  was  on  the  10th  day  of  April,  1861, 
mortgaged  by  the  said  0.  H.  K  to  the  said  H.  G.,  the  plaintiff  in 
this  cause,  to  secure  the  repayment  by  the  said  C.  H.  B.  to  the  plaintiff 
of  the  sum  of  4502.,  together  with  interest  thereon,  at  the  rate 
of  seven  per  cent,  per  aunui^,  on  or  before  the  Ist  day  of  June, 
1861. 

2.  The  said  mortgage  of  the  "  Royal  Albert"  was  made  by  an  in- 
strument dated  the  said  10th  day  of  April,  1861,  in  the  form  pre- 
scribed by  the  66th  section  of  the  Merchant  Shipping  Act,  1854,  and 
was  recorded  by  the  registrar  of  shipping  in  the  port  of  London,  in 
the  register  book  of  the  said  port,  as  required  by  the  said  section, 

3.  No  part  of  the  said  principal  sum  or  interest  has  been  paid,  and 
there  still  remains  due  and  owing  to  the  said  H.  G.,  on  her  said  mort- 
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gage  security,  the  principal  Bum  of  4502. ,  together  with  a  large  sum 
of  money  for  interest  and  expenses;  and  the  said  H.  G.,  although 
she  has  applied  to  the  said  C.  H.  B.  for  payment  thereof,  cannot  ob- 
tain payment  of  the  same  without  the  assistance  of  this  honourable 
court. 

And  the  said  F.  S.  C.  prays  the  right  honourable  the  judge  to 
refer  it  to  the  registrar,  assisted  by  merchants,  to  ascertain 
what  is  due  to  the  plaintiff  in  respect  of  her  said  mortgage 
security,  and  to  condemn  the  defendant  and  his  bail  in  the 
amount  which  shall  be  found  due  to  the  plaintiff  in  respect 
thereof,  and  in  th^  costs  of  this  suit,  and  that  otherwise 
right  and  justice  maybe  administered  in  the  premises. 


XVI.  Petition  by  Transferees  of  Mortgage  against  Proceeds, 

The  "  Kestrel "  (a). 

^1 ,  Master. 

lo.  2616)  I>*>  S.,  &  R.,  solicitors  for  the  plaintiffs  in  a   cause   of 

_J  mortgage,  instituted  on   behalf  of  J.  M.,   of  ^  in  the 

county  of  Surrey,  gentleman,  and  F.  N.,  of ,  South- 

wark,  in  the  same  county,  gentleman,  the  first  mortgagees 
by  transfer  of  the  screw  steam  ship  *^  Kestrel,''  against  the 
proceeds  of  the  sale  of  the  said  yessel  now  remaining  in  the 
registry  of  this  court ;  and  against  F.  K.,  G.  K.,  and  R. 
K.,  mortgagees  of  sixty- four  sixty-fourth  parts  or  shares 
of  the  said  vessel,  intervening,  say  as  follows  : — 

1.  On  the  29th  day  of  April,  1863,  J.  Y.,  the  sole  registered 
owner  of  the  said  ship  ^*  Kestrel,"  mortgaged  the  said  ship  to  M.  S., 

of , ,  London,  ship  builder,  to  secure  payment  to  him  of 

the  sum  of  10,0002.,  with  interest  thereon,  which  mortgage  was  in 
the  form  prescribed  by  the  Merchant  Shipping  Act,  1854,  and  was 
duly  registered  on  the  1st  day  of  May,  1863. 

2.  On  the  8th  day  of  May,  1863,  the  said  M.  S.  transferred  the 
said  mortgage,  by  indorsement  thereon  in  the  form  prescribed  by  the 
said  Merchant  Shipping  Act,  to  the  plaintiffs,  as  security  for  the  sum 
of  10,0002.,  which  said  transfer  was  duly  registered  on  the  12th  day 
of  May,  1863. 

3.  There  is  now  due  and  owing  to  the  said  J.  M.  and  F.  N.,  the 
plaintiffs,  for  principal  and  interest,  to  secure  the  payment  of  which 
the  said  transfer  of  mortgage  was  executed,  the  sum  of  54002.  and 
upwards. 

4.  The  plaintiffs  have  necessarily  incurred  certain  costs,  charges, 
and  expenses  as  mortgagees  of  the  said  vessel,  and  in  maintaining  and 
defending  their  title  to  the  said   mortgage  in  the  High  Court  of 

(a)  L.K.  1  Ad.  78. 
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Gh&noery,  and  also  in  other  Buiis  inBtituted  in  ibis  court  against  the 

said  Teasel '' Kestrel''  (a). 

5.  The  said  ship  has  been  sold  by  this  court  in  a  suit  of  bottomry, 

and  the  balance  of  the  proceeds  of  such  sale  now  remain  in  the 

registry. 

The  said  D.,  S.,  and  R.,  therefore  pray  the  right  honourable 
the  judge  to  pronounce  for  the  validity  respectively  of  the 
aforesaid  mortgage  and  transfer,  to  condemn  the  balance  of 
proceeds  now  remaining  in  the  registry  as  aforesaid,  in  the 
amount  due  to  the  plaintiffs  for  principal  and  interest, 
and  costs,  charges,  and  expenses  reasonably  incurred  by 
them  as  mortgagees,  and  in  maintaining  and  defending 
their  title  to  the  said  mortgage  and  transfer  in  the 
High  Court  of  Chancery,  and  in  the  other  suits  in  this 
court  (a),  and  also  in  such  proportion  of  the  costs  of  this 
suit  as  may  be  legally  payable  out  of  the  same,  and  to  con- 
demn the  defendants  in  the  rest  of  the  costs  of  this  suit, 
and  to  refer  the  claim  of  the  plaintiffs,  together  with  all 
accounts  and  vouchers  relating  thereto,  to  the  registrar  and 
merchants  to  report  as  to  the  amount  thereof. 


XV XL  Avsicer  to  the  Preceding  Petition, 

Q,  and  R,  solicitors  for  F.  K.  and  R.  K.,  of  H.,  in  the 
county  of  Y.,  manufacturers,  the  defendants  in  this  caxuse,  say 
as  follows  : — 

1.  The  above-named  steam-ship  "  Kestrel,"  whereof  J.  Y.,  one  of 

the  partners  in  the  firm  of  R  Y.  and  Sous,  of ,  in  the  city  of 

London,  merchants,  at  the  time  of  the  making  of  the  mortgage-deed 
hereinafter  mentioned  was  the  duly  registered  owner,  was  mortgaged 
to  the  defendants  by  the  said  J.  Y.,  by  a  mortgage- deed,  which  was 
duly  registered  by  the  registrar  of  shipping  in  the  port  of  London,  on 
the  27th  day  of  April,  1864. 

2.  There  is  due  and  owing  to  the  defendants,  on  their  said  mort- 
gage, a  sum  of  money  exceeding  the  proceeds  of  the  sale  of  the 
**  Kestrel "  in  the  registry  of  this  honourable  court. 

3.  The  defendants  deny  the  allegations  of  the  first,  second,  third, 
and  fourth  articles  of  the  petiiiou. 

4.  The  said  alleged  mortgage  of  the  "  Kestrel "  to  M.  S.,  was  for 
the  purpose  of  securing  to  the  firm  of  M.  S.  and  Co.  the  payment  of 
certain  bills  of  exchange,  drawn  by  the  said  M.  S.  and  Co.,  on  and 
accepted  by  the  said  firm  of  K  Y.  and  Sons,  and  was  transferred  to 

(a)  As  to  the  ocsU  to  wLich  a  mortgagee  is  eniitltd,  eee  Tht  Kettrdt  L.  B. 
1  Ad.  78. 
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the  plaintiffs  as  tni.steos  to  the  Metropolitan  and  Provincial  Bank, 
Limited,  by  way  of  collateral  security  for  the  payment  of  the  eaid 
bills  of  exchange,  which  the  said  bank  had  discounted  for  the  said 
M.  S.  and  Co.  ;  and  the  defendants  say  that  the  claim  of  the  said 
bank,  in  respect  to  the  said  bills  of  exchange  has  been  wholly  satisfied 
by  payment. 

And  the  said  G.  and  R.  pray  the  right  honourable  the  judge 

to  dismiss  the  claim  of  the  plaintiff,  and  to  condemn  the 

plaintiffs  in  the  costs  of  this  cause. 


XVIIl.   Conduision  to  the  above. 


D.,  S.,  and  R.,  proctors  for  the  plaintiffs,  in  reply  to  the 
answer  of  the  defendants,  deny  the  statements  therein,  and 
pray  that  the  pleadings  be  concluded. 


XIX.  Answer  to  Petition  Form  XV.,  supra. 

I.  N.,  proctor  for  the  defendant,  in  answer  to  the  petition 
of  the  plaintiff^  denies  the  statements  in  the  said  petition,  and 
further  says  as  follows  : — 

1.  On  the  9th  day  of  November,  1860,  C.  H.  B.,  being  the  sole 
owner  of  the  **  Boyal  Albert,"  mortgaged  the  said  ship  to  T.  A.,  and 
the  said  mortgage  was  duly  registered  on  the  same  day. 

2.  On  the  16th  day  of  February,  1861,  the  Paid  C.  H.  B.,  being  sole 
owner  as  aforesaid,  farther  mort^ged  the  said  ship  to  B.  J.  B.,  and 
the  said  mortgage  was  duly  registered  on  the  18th  day  of  February, 
1861. 

3.  On  the  4tli  day  of  September,  1861,  the  said  B.  J.  B.  trans- 
ferred his  said  mortgage  to  F.  S.  K.,  and  the  said  transfer  was  duly 
regkitered  on  the  9th  day  of  September,  1861. 

4.  On  the  25th  day  of  January,  1862,  the  said  T.  A.  transferred 
bis  said  mortgage  to  the  said  F.  S.  K. ,  and  the  said  transfer  was  duly 
registered  on  the  30th  day  of  January,  1862. 

5.  On  the  30th  day  of  January,  1862,  the  said  F.  S.  K., 
being  then  the  holder  of  the  first  registered  mortgage  upon  the  "Boyal 
Albert"  as  aforesaid,  sold  her  to  the  defendant  free  from  incum- 
brances by  bill  of  sale  (a  copy  whereof  is  hereunto  annex  3d  and 
marked  A.),  and  the  said  sale  was  duly  regiotered  on  the  same 
day. 

6.  By  reason  of  the  said  sale,  and  of  the  premises,  and  of  the  fist 
and  other  sections  of  the  Merchant  Shipping  Act,  1854,  the  defendant 
became  and  now  Is  entitled  to  the  ''  Boyal  Albert,"  free  from  all  in- 
oumbrances,  including  the  alleged  mortgage  of  her,  held  by  the 
plaintiff. 

G 


XCviii  ADDITTONAL  FORMS. 

And  the  proctor  for  the  defendant  prays  the  right  honourable 
the  judge  to  dismiss  the  claim  of  the  plaintiff,  and  to  oon« 
demn  the  plaintiff  in  the  costs  of  this  cause. 


'no. 


BOTTOMRY. 

XX.   Affidavit  to  Lead  Warrant, 

In  the  High  Court  of  the  Admiralty  of  England. 

The . 

E.  F.y  MofUr. 

I,  A.  B.,  of y  in  the  county  of ,  make  oath  and 

say  as  follows  : — 

1.  On  the day  of ,  the  master  of  the  said  yessel,  then 

being  at ,  executed  a  bond  or  obligation  of  bottomry,  by  which 

he  hypothecated  the  said  yessel,  freight,  and  cargo  to ,  of , 

as  a  security  for  the  payment  of  the  sum  of  £ ,  lent  to  him 

by  the  said  ,  with  maritime  interest  at  the  rate  of  £ per 

cent.,  within days  after  the  arrival  of  the  said  vessel  at  the 

port  of , 

2.  Since  the  premises  the  said  vessel  has  safely  arrived  at  the  said 

port  of ,  and  more  than  days  have  elapsed  since  the  time 

of  her  arrivaL 

3.  I  am  the  legal  holder  of  the  said  bottomry  bond,  and  have  made 
applications  to  the  owners  of  the  said  vessel,  for  the  amount  thereof, 
but  they  have  refused  and  declined  to  pay  the  same,  and  the  aid  and 
process  of  the  High  Court  of  Admiralty  are  therefore  necessary  to 
enable  me  to  obtain  payment  thereof. 

{The  originaX  bond  should  he  prodticed^  and  a  cerHfied  copy 

annexed  to  the  affidavit.) 


XXI.  Short  Form  of  Affidavit  to  Lead  Warrant  (a). 

The . 

I, ,  of ,  make  oath  and  say  that  I  am  the  legal  owner  of 

a  bottomry  bond  bearing  date  the  ,  on  the  vessel [her 

cargo  and  freight]  ;  that  the  sum  secured  by  the  said  bond  is  now 
due  ;  and  that  I  am  unable  to  obtain  payment  thereof  without  the 
assistance  of  this  court. 

{The  original  bond  ahovld  be  produced  and  a  certified  copy 

annexed  to  the  affidavit,) 

(a)  This,  and  the  other  short  forms  alfidayits  may  be  made  by  any  persrn 
which  are  given,  are  taken  from  forms  who  can  speak  from  information  and 
in  actual  use  in  the  Registry.    The      belief.     See  Form  XXVIL,  poat. 
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XXII,  Petition  in  suit  against  Ship  and  Freight, 

The  ''Laurel (a)." 

J.  D.  G.,  Master. 
T.  and  S. ,  proctors  for  the  plaintiffs,  in  a  cause  of  bottomry, 
instituted  on  behalf  of  Messrs.  F. ,  H. ,  and  Co. ,  of  St.  Helen's 
Place,  in  the  city  of  London,  merchants,  the  agents  of  Messrs. 
M.,  W.,  and  Co.,  of  fiatavia,  in  the  island  of  Java,  mer- 
ohantsy  the  legal  owners  of  a  bottomry  bond  upon  the  above- 
named  British  ship  or  vessel  '^Iiaure1,''and  her  freight,  against 
the  said  ship  "  Laurel,"  her  tackle,  apparel,  and  furniture, 
and  the  freight  due  or  contracted  for  in  respect  of  the  trans- 
portation of  the  cargo  now  or  lately  laden  therein  ;  and 
against  Messrs.  J.  W.  and  Son,  of  Leadenhall  Street,  in  the  city 
of  London,  ship  owners,  the  owners  of  the  said  ship  "  Laurel,"  . 
the  defendants  in  this  cause,  intervening,  say  as  follows  : — 

1.  The  above-named  British  ship  '^  Laurel,"  whilst  on  a  voyage 
from  Shanghae  to  London,  put  into  Batavia,  in  the  island  of  Java, 
being  in  want  of  certain  repairs  necessary  to  enable  her  to  prosecute 
her  said  voyage,  and  for  effecting  which  repairs  it  was  found  necessary 
to  unlade  and  store  her  cargo. 

2.  The  master  of  the  ^*  Laurel "  being  without  funds  and  credit  at 
Java,  and  being  unable  to  obtain  money  to  enable  him  to  get  the  said 
repairs  executed,  and  to  pay  the  expenses  necessarily  incurred  in  un- 
lading, storing,  and  relading  her  cargo,  and  other  the  expenses  neces- 
sary to  enable  the  said  barque  to  prosecute  her  said  voyage,  was  com- 
pelled to,  and  did  take  up,  and  borrow  from  Messrs.  M.,  W.,  and  Co.,  of 
Batavia,  on  bottomry  of  the  said  ship,  and  her  freight,  the  sum  of 

£ sterling,  and  by  a  certain  instrument  or  bond  of  bottomry 

dated  the  Idth  day  of  December,  1862,  the  said  master  of  the 
''Laurel"  hypothecated  the  said  ship  and  her  freight  to  the  said 

Messrs.  M.,  W.,  and  Co.,  as  a  security  for  the  said  sum  of  £ 

which  was  thereby  made  payable  to  them  within  thirty  days  next 
after  the  safe  arrival  of  the  "Laurel  "  at  the  port  of  London,  with  a 
condition  that  in  case  the  said  ship  should  be  lost,  cast  away,  or 
miscarry  before  her  arrival  at  the  said  port  of  London,  then  that  the 
said  sum  of  £ should  not  be  recoverable. 

3.  In  consequence  of  the  said  advance  of  money  being  made,  the 
<'  Laurel "  was  repaired  and  re-fitted,  and  enabled  to  proceed  on  her 
said  voyage,  and  on  or  about  the  6th  day  of  Apri],  1863,  arrived 
safely  in  the  port  of  London,  having  earned  a  considerable  freight  in 
respect  of  her  said  voyage. 

4.  Although  applications  have  been  made  to  the  defendants  for 
payment  of  the  amount  due  on  the  said  bond,  the  defendants  have 
neglected  to  pay,  and  refuse  to  pay  the  same,  whereby  the  assistance 
of  this  honourable  court  is  rendered  necessary  to  obtain  payment  of 
the  same, 

(a)  Br.  &  L.  191, 

0  2 
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And  the  said  T.  and  S.   pray  the  right  honourable  the  jadge 
to   prononnce   for   the   yalidity  of   the    said  bond,    and 

that  the  sum  of  £ is  due  on  the  said  bond,  and  to 

condemn  the  defendants  and  their  bail  in  the  said  aiuBy 
with  the  legal  interest  already  dne,  and  to  grow  dne  there- 
on, to  the  day  of  payment,  and  idso  in  the  costs  of  this 
snit,  and  that  otherwise  right  and  jostice  may  be  admi- 
niatered  to  the  plaintiffs  in  the  premises. 
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XX ITT.  PetUion  cigaifisi  (hcners  of  Cargo, 

The  "Lizzie." 

T.  Le  M.,  Master. 
T.  and  S.,  proctors  for  the  plaintiffs  in  this  canse,  instituted 
on  behalf  of  Messrs.  W.  A.  <&  G.  M.  &  Co.,  of  liyeipool,  in 
the  County  of  Lancaster,  merchants,  the  legal  holders  of  a 
bottomry  bond  on  the  said  brig,  her  cargo,  and  freight, 
against  the  brig  "  Lizzie,"  her  freight  and  cargo,  and  against 
Messrs.  J.  G.  <k  Co.,  the  owners  of  the  said  cargo,  and 
their  bail  intervening,  say  as  follows  : — 

1.  The  **  Lizzie  "  is  a  brig  of  1 93  tons,  registered  in  Jftie  port  of 
Cardiff! 

2.  On  the  day  of ,  1866,  the   "  Lizzie  "  sailed  from 

Minatitlan,  in  Mexico,  for  Queenstown  or  Falmouth,  for  orders,  with 
a  cargo  of  mahogany,  cedar,  and  fustic. 

3.  On  the  said  voyage,  the  '^  Lizzie  "  sprang  a  leak  at  sea,  and  the 
master  was  forced  to  put  into  the  port  of  Key  West,  to  repair. 
Being  in  that  port  without  funds  or  credit  to  pay  for  the  neoessary 
repairs  of  the  ship,  and  other  necessary  expenses  on  account  of  the 
ship  and  cargo,  the  said  master,  acting  for  the  best  interest  of  all 
concerned,  was  obliged  to  borrow  money  from  Messrs.  W.  H.  W.  is 
Co. ,  of  Key  West,  merchants,  on  bottomry  of  the  said  ship,  freight, 
and  cargo,  as  declared  in  the  following  bond,  which  the  said  master 
duly  executed  : — 

[Here  set  out  tlie  bond,  or  it  may  he  referred  to  as  annexed. "l 

4.  On  the  30th  day  of  June,  1866,  the  <<  Lizzie,"  with  the  said 
cargo  on  bov<l,  in  pursuance  of  her  said  voyage,  arrived  at  the  port 
of  Queenstown,  and  the  said  bottomry  bond  thereby  became  due  and 
payable. 

6.  The  plaintiff?,  Messrs.  W.  A.  &  G.  M.  dr  Co.,  of  Liverpool,  are 
the  agents  of  the  said  W.  H.  W.  dls  Co.,  of  Key  West,  and  are  the 
holders  of  the  said  bottomry  bond. 

6.  No  appearance  having  been  entered  in  this  cause  op  account  of 
ship  and  freight,  the  bond  has  been  pronounced  for  against  ship  and 
freight,  and   the  ship  has  been  sold   by  order  of  this   honourable 
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oourt,  and  the  proceeds,  together  with  the  freight,  have  been  decreed 
'fco  be  paid  in  part  liquidation  of  the  bond.  A.  farther  sum  still 
remains  due  upon  the  said  bond. 

The  proctors  for  the  plaintiffs  pray  the  right  honourable  the 
judge  to  pronounce  the  bond  to  be  valid  against  the  kaid 
cargo,  and  to  condemn  the  defendants  and  their  bail  to  pay 
the  sum  that  may  still  be  due  upon  the  bond,  and  the  costs 
of  these  proceedings. 


XXIV,  Aiiswer  to  Prtceding  Form, 

P.  and  S.,  proctors  for  Messrs.  Q.  <fe  Oo.,  of  Liverpool,  in  the 
County  of  Lancaster,  merchants,  the  consignees  of  the  caigo 
lately  laden  on  board  the  vessel  ' '  Lizzie,"  the  defendants  in 
this  cause,  say  as  follows : — 

1.  The  sum  of  £ ,   the  amount  for  which  the  bond  in  the 

petition  mentioned  was  given,  was  not  laid  out  in  expenses  necessary 
to  enable  the  said  vessel  t3  complete  her  said  voyage. 

2.  The  sail  sum  of  £ ,  is  neady  equal  to  the  entira  value  of 

the  said  ship,  freight,  and  cargo. 

3.  At  the  time  when  the  said  vessel  arrived  at  Key  West,  as  ifi 
the  said  petition  mentioned,  the  said  T.  Le  M.,  her  master,  was  well 
aware  that  the  said  cargo  was  shipped  by  D.  P.,  of  Miiiatitlan,  in 
the  empire  of  Mexico,  merchant,  the  shipper  and  owner  thereof,  and 
that  it  was  consigned  to  the  above-named  defendants. 

4.  The  said  cargo  was  not  of  a  perishable  nature,  nor  susceptible 
of  deterioration  by  moderate  detention  at  Key  West. 

5.  There  is  constant  postal  communication  between  Key  West  and 
Minatitlan,  and  between  Key  West  and  the  United  Kingdom. 

6.  The  said  T.  Le  M.  did  not  communicate  from  Key  West  with 
the  said  D.  P.  and  the  above-named  defendants,  nor  with  any  or 
either  of  them,  on  the  subject  of  the  said  bottomry  bond,  or  of  the 
circumstances  alleged  to  have  necessitated  the  execution  thereof ;  but 
the  said  D.  P.  and  the  above-named  defendants  were  left  in  ignorance 
thereof. 

7.  The  said  T.  Le  M.  did  not  attempt  so  to  communicate  with  the 
said  D.  P.  and  the  above-named  defendants,  nor  with  any  or  either 
of  them. 

8.  The  defendants  deny  the  several  allegations  of  the  petition, 
save  in  so  far  as  herein  appears. 

And  the  said  proctors  pray  the  right  honourable  the  judge  to 
pronounce  the  said  bond  invalid  as  against  the  said  cargo, 
and  to  condemn  the  plaintifib  in  the  costs  of  the  above- 
named  defendants. 


cu 
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XXY.  Reply  and  conclusion  to  abovt, 

T.  and  S. ,  proctors  for  the  plaintifis,  in  reply  to  the  answer 
of  the  defendants,  deny  the  statements  made  thereiu^  and 
pray  that  the  x'leadings  be  concluded. 


l\0. 


DAMAGE. 
XXVI.  Affidavit  to  Lead  Warrant. 

In  the  High  Court  of  Admiralty  of  England. 

The . 

E.  F.,  Master. 

I,  A.  B.y  of  ,  in  the  county  of ,  make  oath,  and 

say  as  follows  :— 
1.   I,  this  deponent,  and  of 


in  the  county  of 


are  owners  of  the  [late]  ship  or  vessel,  whereof was  master. 

2.  On  the day  of  ,  18 — ,  the  said  ship  or  vessel  was 

run  down  [or  into]  by  the  stoam-ship  or  vessel ,  and  sunk  off 

,  \or  was  seriously  damaged]  through  the  fault  and  misnaanage- 

meut  of  those  on  board  the  said  steam-ship  or  vessel,  as  I  have  been 
informed,  and  verily  believe. 

3.  I  have  made  application  on  behalf  of  mydelf  and  the  other 
owner  of  the  said  ship  or  vessel  for  compensation  in  respect  of  the 
said  loss  of  [of*  damage  to]  the  said  ship  or  vessel  to  the  owner  of  the 
said  steam-ship  or  vessel,  but  he  has  refused,  neglects,  and  declines  to 
make  the  same,  and  the  aid  and  process  of  this  court  are  therefore 
necessary  to  enable  me  to  obtain  the  same. 


I, 


XXVII.  ShoH  Form  of  Affidavit  to  Lead  Wa^raivt. 

,  make  oath,  and  say  that  I  have  been  informed 

f  recently  caused  damage  to  the 

vessel ,  and  that  the  aid  of  this  court  is  necessary  to  obtain 

compensation  for  such  damage. 


— ,  of  — 

and  believe  that  the  vcEsel 
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XXVIII.  Petition  in  a  Suit  between  two  Steamers. 

The  "  Wild  Rose.'' 

S.,  P.,  and  J.,  solicitors  for  the  plaintiffs,  in  a  cause  of 

damage,  instituted  on  behalf  of ,  all  of  Liverpool,  in  the 

county  of  Lancaster,  the  owners  of  the  steam-ship  or  vessel 
'< Contest"  against  the  steam-ship  or  vessel  ''Wild  Hose," 
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her  tackle,  apparel,  and  farniture,  and  against  the  Wallasey 
Local  Board,  the  owners  of  the  said  steam-ship  or  vessel 
**  Wild  Hose,''  intervening,  say  as  follows : — 

1.  The  **  Contest "  was  a  paddle-wheel  steamer  belonging  to  Liver- 
pool, and  before  and  at  the  times  hereinafter  mentioned  had  been 
and  was  employed  as  a  steam-tug  on  the  River  Mersey. 

2.  The  *^  Wild  Hose "  is  a  paddle-wheel  steamer,  and  before  and 
at  the  times  hereinafter  mentioned  had  been  and  was  employed  as  a 
ferry  boat  for  the  carriage  of  passengers  across  the  Mersey  between 
Seacombe,  in  the  county  of  Chester,  and  Liverpool 

3.  The  '*  Contest "  being  navigated  by  William  Clare,  her  master, 
and  a  sufficient  crew,  was,  on  the  16th  day  of  Septei^ber  last,  at 
about  five  minutes  past  9  o'clock,  p.m.,  and  about  fifteen  or  twenty 
minutes  before  high  water,  lying  off  the  Prince's  landing-stage,  in 
the  Kiver  Mersey,  waiting  to  take  up  her  berth  at  the  said  landing- 
stage  in  the  place  of  a  steamer  then  leaving  the  said  landing- 
stage. 

4.  The  said  landing-stage  is  a  usual  and  customary  place  in  the 
Mersey  at  which  steam-tugs  take  up  their  berths,  and  off  which  they 
lie,  and,  about  the  time  of  high  water  especially,  there  are  always  a 
number  of  steam-tugs  lying  there. 

5.  The  head  of  the  <'  Contest"  lay  N.E.  or  N.N.E.  She  exhibited 
the  proper  lights,  namely,  a  bright  light  at  the  mast-head,  a  green 
light  on  the  starboard  paddle-box,  and  a  red  light  on  the  port  paddle- 
box. 

6.  There  was  a  light  breeze  from  the  W.N.W.,  and  very  little  tide 
running.  It  was  fine  and  very  clear  overhead,  but  dark  round  the 
horizon. 

7.  At  the  time  and  under  the  circumstances  above  mentioned,  the 
"  Wild  Kose,"  the  vessel  proceeded  against  in  this  cause,  was  seen  by 
the  master  of  the  ^^  Contest "  about  two  leugths  away  on  the  **  Con- 
test's" starboard  quarter,  heading  about  N.W.  or  N.N.W.,  and 
bearing  directly  upon  the  '^  Contest." 

8.  The  master  of  the  "  Contest,"  immediately  he  saw  the  ^*  Wild 
Rose,"  turned  his  engines  ahead,  and  shouted  to  the  ''  Wild  Rose  " 
to  turn  back. 

9.  The  ''Wild  Rose"  continued  her  course,  and  ran  into  the 
**  Contest,"  her  stem  striking  the  **  Contest "  on  the  after  part  of  the 
starboard  sponson  with  such  violence  that  the  ''  Contest "  sank  in 
about  five  minutes  with  everything  on  board  of  her,  the  crew  saving 
themselves  on  board  another  vessel. 

10.  Immediately  after  the  collision,  the  "  Wild  Rose  "  backed  and 
went  across  the  river  without  rendering  or  offering  to  render  any 
assistance  to  the  ''  Contest "  or  those  on  board  of  her. 

11.  The  aforesaid  collidon  and  the  losses  and  damages  consequent 
thereon  are  imputable  solely  to  the  negligence  of  the  master  and  crew 
of  the  **  Wild  Rose,"  and  the  same  are  in  no  way  imputable  to  the 
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**  Contest "  or  any  person  on  board  of  her,  who  all  did  the  ntmost  in 

their  power  to  avoid  or  prevent  the  said  collision. 

And  the  said  S.,  P.,  and  J.  pray  the  right  honourable  the 
judge  to  pronounce  for  the  damage  sued  for  in  this  cause, 
and  to  condemn  the  defendants  and  their  bail  therein,  to 
refer  the  Amount  of  the  said  damage  to  the  registrar  and 
merchants,  and  further  to  condemn  the  defendaute  and 
their  baU  in  the  costs  of  this  suit. 


XXIX«  Petition  on  behalf  of  Owners  of  Ship^  Owners  of  Cargo^  and 
the  Master  ai\d  Grew  for  their  personal  effects. 

The  "Star  of  the  West." 

B.  &  Co  ,  proctors  for  the  plaintiffs,  in  a  cause  of  damage 
instituted  on  behalf  of  the  owners  of  the  brig  or  vessel 
^'  Courier,"  and  of  the  owners  of  the  cargo  laden  on  board 
thereof,  and  on  behalf  of  the  master  and  crew  th^peof,  for 
their  money,  clothes,  and  private  effects,  against  the  ship  or 
vessel  ''Star  of  the  West,"  her  tackle,  apparel,  and  furniture, 
and  the  freight  due  for  the  transportation  of  the  caigo  now  or 
lately  laden  on  board  thereof,  and  against  the  owners  of  the 
said  ship  or  vessel,  intervening,  say  as  follows : — 

1.  The  ''  Courier  "  was  a  brig  of  280  tons  register,  and  was  at  the 
time  of  the  collision  hereinafter  mentioned,  manned  by  a  crew  of  ten 
hands,  all  told.  She  was  on  a  voyage  from  Accra,  on  the  west  coast 
of  Africa,  to  London,  laden  with  a  cargo  of  palm  oil,  ground  nuts, 
and  palm  kernels. 

2.  Shortly  after  four  A.M.,  of  the  1st  day  of  February,  1867,  the 
''  Courier  "  was  from  six  to  eight  miles  from  Dungeness  light,  dose 
hauled  on  the  starboard  tack,  steering  about  S.K  i  E.,  with  a  strong 
breeze  from  S.  by  W.  i  W.,  and  was  proceeding  at  the  rate  of  about 
a  knot  and  a-half  an  hour.  The  *'  Courier  "  had  her  regulation  lights 
properly  fixed,  and  burning  brightly,  and  a  good  look-out  was  kept 
on  board  her. 

3.  In  those  circumstances  the  red  and  green  lights  of  the  ^*  Star  of 
the  West "  were  seen  by  those  on  board  the  ''  Courier  "  astern  of  their 
vessel,  and  distant  about  a  mile. 

4.  The  <*  Star  of  the  West,"  under  a  press  of  sail,  was  sailing  faster 
than  the  ''  Courier,"  and  was  overtaking  her.  The  "  Courier  "  was 
kept  on  her  course,  but  instead  of  keeping  out  of  the  way  the  "  Star 
of  the  West"  ran  stem  on  into  the  ''Courier's"  stem,  although 
loudly  hailed  by  those  on  board  the  "  Courier,"  and  although  the 
•'  Courier's  "  binnacle  light  was  hung  over  her  stem.  The  '*  Courier  " 
sank  shortly  after  the  collision. 

5.  Thoso  on  board  the  "  Star  of  the  West  *'  did  not  render  assist- 
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anoe  to  the  ^*  Goarier  **  and  her  orew  after  the  coUiaioDy  to  Bave  them 
from  the  danger  caused  thereby,  although  such  assistance  might  have 
'been  rendered  without  dan{;er  to  the  *^  Star  of  the  Westy"  or  her 
crew. 

6.  The  said  collision,  and  the  damages  and  losses  consequent  thereon, 
are  attributable  to  the  negligence  and  improper  conduct  of  those  on 
board  the  <<  Star  of  the  West."  No  blame  is  attributable  to  the 
*'  Courier,"  or  to  any  one  on  board  of  her. 

And  the  said  R.  A  Go.  pray  the  right  honourable  the  judge 
to  pronounce  for  the  damage  proceeded  for,  and  to  condemn 
the  defendants  and  their  bail  therein  and  in  costs. 


3782 

i.  »760 

^naoli- 

r^Ued. 


XXX.  Pdition  on  behalf  of  Owners  and  Orew  alleging  Loss  of  BfedSy 

a^  personcd  Damage, 

The  "Chrysolite." 

S.,  P.,  and  J.,  solicitors,  agents  for  W.  T.,  of  Liverpool, 
solicitor  for  the  plaintiffs,  in  the  consolidated  causes  of  damage, 
instituted  on  behalf  of  the  owners  and  of  the  master  and 
crew  of  the  British  schooner  '*  Obi,"  against  the  screw  steam- 
ship or  vessel  "  Chrysolite,"  her  tackle,  apparel,  and  furniture, 
and  against  the  owners  of  the  said  steamship  "  Chrysolite," 
intervening,  say  as  follows  : — 

1.  The  "Obi "is  a  schooner  belonging  to  Truro,  and  about  11 
o'clock  on  the  night  of  the  8th  day  of  January,  1867,  was  lying  at 
anchor  in  the  River  Mersey,  in  ballast,  and  on  the  Cheshire  side  of 
the  river,  to  the  north  of  the  Magaidnes,  between  New  Brighton  and 
Egremont,  a  place  where  a  number  of  vessels  of  the  class  and  size  of 
the  "  Obi  "  are  always  lying  at  anchor. 

2.  The  "Obi"  exhibited  a  bright  anchor  light  in  her  fore-staysail 
halyard,  and  one  of  the  crew  was  on  deck  on  the  look  out.  It  was  a 
fine,  bright,  starlight  night,  with  a  moderate  wind  blowing  from  the 
south-west,  and  the  tide  was  about  three  hours  and  a  half  flood, 
running  about  four  knots  an  hour. 

3.  About  the  time,  and  under  the  circumstances  above  mentioned, 
the  red  light  of  the  '*  Chrysolite,"  the  vessel  proceeded  against  in  this 
cause,  was  seen  by  the  man  on  the  look  out  on  board  the  "  Obi," ' 
about  half  a  mile  distant  on  his  port  bow,  coming  round  the  Rock 
Light,  into  the  river. 

4.  The  "Chrysolite"  came  on  to  within  about  thirty  fathoms  of 
the  "  Obi,"  when  the  man  on  the  look  out  on  board  the  "  Obi "  saw 
the  green  light  of  the  "  Chrysolite  "  as  well  as  her  red  light,  and  he 
immediately  hailed  the  "  Chrysolite,"  and  called  up  the  master  and 
crew  of  the  "Obi" 

6.   The  "  Chrysolite "  continued  on  her  course,  and,  before  the 
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master  or  orew  of  the  *'  Obi "  coald  do  anything  to  jveTent  the  ool- 
lifliony  ran  into  the  *^  Obi,"  her  stem  atriking  the  *^  Obi  "  on  the  luff 
of  her  port  bow  with  so  much  violence  atf  to  slew  her  head  rouad  up 
the  river. 

6.  The  **  Obi "  sank  immediately  after  the  collision.  One  of  lier 
crew  scrambled  on  board  the  ^'  Chrysolite,"  and  the  rest  bad  only 
time  to  save  themselves  in  the  *^  Obi's ''  boat. 

7.  The  master  and  crew  of  tne  **  Obi"  lost  all  iheir  effeeisy  and 
the  plaintiff,  William  Lashbrook,  was  severely  cut  and  injured  on  the 
head  and  disabled,  and  has^  in  consequence,  since  been  under  medical 
treatment  and  unable  to  work,  and  is  likely  to  ramain  so  for  aooie 
time  longer. 

8.  The  aforesaid  collision  and  the  losses  and  damages  consequent 
thereon  are  imputable  solely  to  the  negligence  of  the  master  and  crew 
of  the  **  Chrysolite,"  and  the  same  are  in  no  way  imputable  to  the 
'*  Obi,"  or  any  person  on  board  of  her,  who  had  no  power  to  do  any- 
thing to  avoid  or  prevent  the  said  collision. 

And  the  said  S.,  P.,  and  J.,  pray  the  right  honourable  the 
judge  to  pronounce  for  the  damage  sued  for  in  these  causes 
respectively,  and  to  condemn  the  defendants  and  their  bail 
therein,  to  refer  the  amount  of  the  said  damage  to  the 
registrar  and  merchants,  and  further  to  condemn  the 
defendants  and  their  bail  in  the  cost  of  these  suits. 


XXXI.  Ansioer  to  the  preceding  Form, 

P.  and  S.,  proctors  for  H.  F. ,  of  Liverpool,  in  the  county 
of  Lancaster,  ship  owner,  the  owner  of  the  steamship  "  Chry- 
solite," the  defendant  in  this  cause,  say  as  follows  :— 

1.  The  *' Chrysolite"  is  a  screw  steamer  of  547  tons  register, 
manned  by  a  crew  of  24  hands,  all  told« 

2.  About  11-30  p.m.  on  the  8th  day  of  January,  1867,  the  <<  Chry- 
solite," under  steam  only,  passed  the  Rock  Light,  in  the  River  Mersey, 
on  a  voyage  from  Peniambuco  to  Liverpool.  She  was  in  charge  of  a 
duly  licensed  pilot,  and  a  good  look  out  was  being  kept  on  board. 

3.  She  had  been  coming  up  on  the  Cheshire  side  of  mid-river,  and 
before  the  light  of  the  schooner  **  Obi "  was  seen  and  reported  as 

*  hereinafter  mentioned,  the  helm  of  the  *' Chrysolite"  had  been  ported 
to  pass  one  or  two  vessels  at  anchor,  and  then  steadied  again.  Just 
after  the  **  Chr j8olite*s "  helm  had  been  so  steadied,  the  chief  mate, 
who  with  a  seaman  was  stationed  on  the  topgallant  forecastle  on  the 
look  out,  reported  a  light  a-head,  and,  at  almost  the  same  instant,  the 
pilot  and  master  of  the  *'  Chrysolite,"  from  the  bridge,  saw  the  '^  Obi's  " 
light  from  quarter  to  half  a  mile  ahead^  and  very  slightly  on  the 
**  Chrysolite's  "  port  bow. 

4.  The  pilot  ordered  the  *< Chrysolite's"   heloi  astarboarJ,  aad 
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shortly  aftervards  hard  a-starboard.  Both  ordexB  were  promptly 
obeyed.  Seeing  that  there  would  be  a  difficulty  in  clearing  the  '^  Obi  " 
under  a  starboard  helm,  the  pilot  of  the  ^'  Chrysolite  "  shortly  after- 
wards ordered  her  engines  to  be  reversed  full  speed.  This  was  done, 
but  the  *'  Chrysolite's  "  stem  struck  the  port  bow  of  the  *'  Obi  "  and 
sank  her.  • 

5.  Save  as  herein  appears,  the  def«)ndaut  denies  the  several  allega- 
tions of  the  petition. 

6.  The  *'  Obi"  which  was  at  anchor  at  the  time  of  the  collision^ 
had  not  the  lights  required  by  law. 

7.  No  blame  is  attributable  to  the  *'  Chrysolite^"  or  to  any  person 
or  persons  on  board  of  her. 

8.  If  any  blame  for  the  said  collision  is  attributable  to  the  *^  Chry- 
solite,"  or  to  any  one  on  board  of  her,  it  ia  solely  attributable  to  her 
pilot,  who  was  employed  by  the  defendant  by  compulsion  of  law. 

And  ike  said  P.  and  S.  pray  the  right  honourable  the  judge 
to  pronounce  against  the  damage  proceeded  for,  and  to 
condemn  the  plaintiffs  in  costs. 


XXXII.  Beply  to  Above, 


The  solicitors  for  the  plaintiffs  deny  the  several  allegations 

contained  in  the  defendants'  answer,  save  as  appears  by  the 

petition,  and  further  say  : — 

2.  The  absence,  if  any,  of  such  lights,  as  in  the  sixth  article  of  the 

answer  alleged^  did  not  in  any  way  contribute  or  conduce  to  the  said 

collision,  but  the  same  is  solely  attributable  to  the  "  Chrysolite,"  and 

those  on  board  of  her. 


XXXIII.   Condttnon  to  Above. 

P.  and  S.,  proctors  for  the  defendant,  deny  the  allegations 
of  the  reply,  and  say  that  they  do  not  plead  further,  and  pray 
that  the  pleadings  be  concluded. 


XXXIV.  Answer  to  Form  XXVIII.,  Supra, 

0.   and  U.,  solicitors  for  the  Wallasey  Local  Boaixl,  the 
defendants,  iu  answer  to  the  petition,  say  as  follows  : — 
1.  They  deny  the  statements  contained  iu  the  petition. 
2    Tlie  *'  Wild  Rose"  is  a  paddle  steamer  plying  as  a  ferry-boat 
between  Seacombd  and  Saint  George's  Landing-stage,  on  the  Biver 
Mersey. 

3.  About  9  p.m.  of  the  16th  day  of  September,  1865,  the  "  Wild 
Rose  "  was  at  Stunt  George's  Stage  fast  to  another  ferry-boat  calle«i 
the  '*  Atherton,"  which  was  bound  to  Egremont,  and  was  lying  iu:iide 
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her.  The  tide  was  about  a  quarter  of  an  hoar  before  high  w^ater. 
The  night  was  calm  and  very  dark,  and  it  was  difficult  to  see  objects 
without  lights  on  the  water. 

4.  The  *^  Atherton  "  and  the  *'  Wild  Hose  "  left  the  stage  to^^ether 
in  the  usual  course.     The  '^Wild  Rose,"  which  was  carrying    lier 
regulation  lights  duly  exhibited  and  brightly  burning,  and  was  being 
navigated  with  all  due  and  proper  care,  foUowed  the  '*  Atherton.  "  in 
a  northerly  direction.     Having  cleared  a  schooner  which  was  lyio^  off 
the  Prince's  Stage,  the  ^'  Wild  Bose  "  starboarded  her  helm  and  made 
in  a  north-westerly  direction.     Something,  which  proved  to  be   the 
steamer  *^  Contest "  reversing  with  her  head  to  the  northward,  ^iras 
then  perceived  dose  to  ahead,  or  on  the  starboard  bow  of  the  *'  Wild 
Hose."     The  engines  of  the  '^  Wild  Bose"  were  eased,  stopped,  and 
reversed,  and  her  helm  put  down,  but  nevertheless  and  notwithstand- 
ing hailing  from  the  "  Wild  Rose  "  to  the  **  Contest"  to  turn  ahead, 
a  collision  shortly  afterwards  ensued  with  the  steamer  ''Contest," 
the  stem  of  the  **  Wild  Rose  "  striking  the  **  Contest"  on  the  after- 
part  of  her  starboard  sponson,  but  apparently  not  a  heavy  blow  ;  and, 
as  the  '*  Contest "  was  seen  to  make  for  the  landing-stage,  the  ^*  Wild 
Rose  "  proceeded  on  her  course  to  Seacombe  with  her  passengers. 

5.  The  '' Contest"  afterwards,  by  the  negligence  of  her  crew,  ran 
into  the  *'  Petersburgh  "  steamer,  and  into  the  Prince's  Landing-stage, 
and  there  sank. 

6.  The  aforesaid  collision  between  the  ''Wild  Rose"  and  the 
«  Contest "  was  wholly  occasioned  by  the  improper  navigation  of  the 
"  Contest,"  and  by  the  negligence  of  those  on  board  her. 

7.  The  aforesaid  collision  was  not  occasioned  by  any  negligence  of 
those  on  board  of  the  "  Wild  Rose,"  but  was,  so  far  as  they  were 
concerned,  an  inevitable  accident. 

The  solicitors  for  the  defendants  pray  the  right  honourable 
the  judge  to  pronounce  against  the  claim  of  the  pLdntiffiiy 
and  to  dismiss  the  defendants  and  their  bail  from  this  suit, 
and  to  condemn  the  plaintiffs  in  costs. 


XXXV.  Beply  to  the  Above. 


1.  The  solicitors  for  the  plaintiffs  deny  the  averments  contained  in 
the  third,  fourth,  fifth,  sixth,  and  seventh  articles  respectively  of  the 
answer  of  the  defendants. 

2.  And  they  further  say  that  the  "  Contest,"  by  reason  of  the 
injuries  occasioned  by  her  being  so  struck  by  the  **  Wild  Rose,"  as 
alleged  in  the  petition,  was  sinking  very  fast,  and  although,  in  the 
endeavour  of  her  master  and  crew  to  save  their  lives  by  getting  on 
board  the  steamer  *'  City  of  Petersburgh,"  which  they  had  barely 
time  to  do,  the  "  Contest "  did  come  into  collision  with  the  said 
steamer,  and  afterwards  with  the  Prince's  Landing-stage,  it  was  without 
any  negligence  on  the  part  of  the  master  or  crew  of  the  *'  Contest," 
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And  the  **  ConteBt "  Bustamed  no  material  damage  therefrom^  and  ^he 
(tfterwardB  sank  by  reason  solely  of  the  injuries  she  had  Bustained  by 
l>eiDg  BO  struck  by  the  "  Wild  Rose." 


XXXVI.  Answer  to  Form  XXIX,  Supra. 

E.,  P.,  aod  C.y  solicitors  for  the  owners  of  the  barque 
**  Star  of  the  West/'  the  defendants  in  this  cause,  interveniug, 
say  as  follows  :— 

1.  Between  4 '30  and  5  A.9C.,  on  the  1st  day  of  February,  1867, 
the  **  Star  of  the  West,"  a  barque  of  387  tons  regbter,  whilst  on  a 
voyage  from  London  to  Table  Bay,  was  in  the  English  Channel  between 
Hastings  and  Dungeness. 

2.  The  wind  at  such  time  was  about  S.S.W.,  a  fresh  breeze,  and 
the  weather  was  dark  and  gloomy,  with  rain  ;  and  the  **  Star  of  the 
West,"  under  all  plain  sail,  with  the  exception  of  her  mainsail,  was 
sailing  close  hauled  by  the  wind  on  the  starboard  tack,  heading  about 
S.E.,  and  making  about  six  or  seven  knots  an  hour.  She  had  her 
proper  regulation  lights  duly  exhibited,  and  burning  brightly,  and  a 
good  look-out  was  being  kept  on  board  her. 

3.  At  such  time  a  vessel  was  seen  ahead  of,  and  a  short  distance 
from,  the  "  Star  of  the  West,"  and  reported.  The  "  Star  of  the 
West"  was  luffed  a  little,  and  the  said  vessel  watched,  and  very 
shortly  afterwards  a  white  light  wns  seen  to  be  exhibited  from  the 
said  vessel,  and  some  one  on  board  her  was  heard  hailing  the  "  Star 
of  the  Wtst"  to  port  her  helm.  The  hehn  of  the  "Star  of  the 
West "  was  immediately  put  hard  a-port,  but  she  nevertheless  came 
into  collision  with  the  said  vessel,  which  proved  to  be  the  "  Courier," 
the  stem  of  the  "  Star  of  the  West "  taking  the  stern  of  the  "  Courier." 
The  master  and  crew  of  the  '^  Courier,"  although  they  could  and 
ought  to  have  remained  on  board  the  ''  Courier,"  and  taken  her  into 
port,  abandoned  her  shortly  after  the  said  collision,  and  she  and  her 
cargo  were  in  consequence  lost. 

4.  Before  and  at  the- time  of  the  said  collision  the  **  Courier"  was 
improperly  lying  hove  to,  or  improperly  sailing  w^h  too  little  way 
upon  her,  and  not  being  properly  under  command. 

5.  Those  on  board  the  *'  Courier  "  neglected  to  take  proper  measures 
in  due  time  to  warn  those  on  board  the  '*  Star  of  the  West "  of  the 
proximity  of  the  "  Courier." 

6.  The  said  collision  was  occasioned  or  contributed  to  by  some  or 
one  of  the  acts  or  defaults  set  forth  in  articles  fourth  and  fifth  of 
this  answer,  or  otherwise  by  the  negligence  of  those  on  board  the 
«  Courier." 

7.  The  said  collision  was,  so  far  as  the  "  Star  of  the  West "  was 
concerned,  an  inevitable  accident. 

8.  Save  as  herein  appears,  the  statements  contained  in  articles 
second,  third,  and  fourth  of  the  petition  filed  in  this  cause  are  untrue. 


ex 
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9.  The  avennents  contained  in  articles  fifth  and  sixth  respeotirely 
of  the  said  petition  are  untme. 

And  the  said  E. ,  P. ,  and  C.  pray  the  right  honourable  the 
jndge  to  pronounce  against  the  claim  of  the  plaintiffs,  and 
to  dismiss  the  defendants  and  their  bail  from  all  farther 
observance  of  justice  in  this  suit,  and  to  condemn  the 
plaintiffs  in  costs ;  and  that  further  and  otherwise,  right 
and  justice  may  be  administered  to  the  defendants  in  the 
premises. 


XXXVII.  Allegation  in  an  Answer  that  the  ship  was  in  charge  of  a 

pUot. 

The  ^'  L."  was  before,  and  at  the  time  of  the  said  collision,  in 
charge  of  a  duly  licensed  pilot,  one  IL  W. ,  whose  employment  was, 
at  the  time  and  place  of  the  said  collision,  compulsory  by  law  upon 
the  ''L.,"  her  master  and  owners,  and  the  *'L."  was  at  such  time 
under  the  sole  charge  of  the  said  B.  W.,  whose  orders  in  reference  to 
her  navigation  were  promptly  and  implicitly  obeyed,  and  the  sai  I 
collision,  if  it  was  occasioned  by  the  *'  L  ,"  or  any  one  on  board  her, 
was  exclusively  occasioned  by  the  said  K.  W.,  and  neither  the  *<L." 
nor  her  owners  are  liable  in  respect  thereof. 


XXXVIII.  PetiUonfor  Limitation,  of  LiabUity. 

The  **  Jessie." 

H.  C.  C,  proctor  for  the  plaintiffs  in  a  cause  of  limitation  of 

liability  instituted  on  behalf  of the  owners  of  the  above- 

named  schooner  or  vessel  "Jessie,"  against  the  owners,  the 
master,  and  the  crew  of  the  late  sloop  "Wabame,"  and 
against  the  owners  of  part  of  the  cargo  lately  laden  on 
board  the  said  sloop,  and  against  all  and  every  person  or 
persons  whomsoever  interested  in  the  said  sloop,  **  Wabame," 
or  the  cargo  lately  laden  on  board  the  said  sloop,  or  having 
any  right,  title,  claim  or  interest  whatsoever,  with  reference 
to  or  arising  out  of  a  collision  which  occurred  on  the  1 6th 
day  of  August,  1866,  between  the  said  vessels  **  Jessie " 
and  "Wabarne,"  says  as  follows  : — 

1.  Before  and  at  the  time  of  the  collision  hereinafter  mentioned  the 
plaintiffs  were  the  owners  of  the  above-named  vessel  "  Jessie,"  which 
is  a  schooner  of  68  tons  register  belonging  to  the  port  of  London. 

2.  On  the  16th  day  of  August,  1866,  the  <*  Jessie"  whilst  on  a 
voyage  from  London  to  Shields  came  into  collision  with  the  said  sloop 
**  Wabame  "  belonging  to  the  x>ort  of  Wisbeach,  and  in  consequence 
thereof  the  "  Wabame  "  shortly  afterwards  sank. 
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3.  At  the  time  of  the  fudd  oollision  the  **  Wabarne ''  was  laden 
"with  a  cargo  of  bottles  and  railway  iron,  and  had  on  board  divers 
effects  belonging  to  her  master  and  crew,  and  snch  cargo  and  effects 
"were  lost  by  reason  of  the  said  collision,  bnt  there  was  no  loss  of  life 
by  reason  thereof. 

4.  On  the  23rd  day  of  March,  1867,  a  suit  (nnmbered  3848)  was 
institnted  in  this  honourable  oonrt  on  behalf  of  the  owners,  master 
and  crew  of  the  said  sloop  ^'  Wabarne "  against  the  above-named 
schooner  or  vessel  "  Jessie,'^  her  tackle,  apparel,  and  famitare,  for 
the  recovery  of  the  damages  occasioned  by  the  said  collision. 

6.  The  above-named  plaintiffs  in  this  cause,  the  owners  of  the  said 
schooner  or  vessel  ''Jessie,"  intervened  as  defendants  in  the  said  suit 
numbered  3848. 

6.  On  the  24th  day  of  January,  1^68,  the  said  cause  numbered 
3848  was  heard,  when  the  Court  found  that  the  "Jessie  "  was  solely 
to  blame  for  the  said  collision*,  and  decreed  accordingly. 

7.  The  said  collision  occurred  without  the  actual  fault  or  privity  of 
the  above-named  plaintiffs  the  owners  of  the  '^  Jessie"  or  any  of  them. 

8.  On  the  6th  day  of  March,  1868,  another  suit  (numbered  4384) 
was  instituted  in  this  honourable  court,  on  behalf  of  the  above-named 
owners  of  part  of  the  cargo  of  the  said  sloop  '*  Wabarne  "  against  the 
said  schooner  or  vessel  '*  Jest^ie"  for  the  recovery  of  damages  occa- 
sioned by  the  said  collision ;  and  at  the  time  of  the  commencement  of 
this  suit  the  said  schooner  or  vessel  "  Jessie ''  was  and  still  is  under 
arrest  of  this  honourable  court  in  the  said  suit  numbered  4384. 

9.  The  plainti£Qi  have  reason  to  believe  that  another  suit  or  other 
suits  will  be  instituted  by  other  owners  of  cargo  on  board  the  said  sloop 
*'  Wabarne,"  at  the  time  of  the  said  collision  against  the  said  schooner 
or  vessel  '*  Jessie,"  or  against  them  the  said  plaintiffs.  • 

-  10.  The  value  of  the  said  '*  Jessie"  at  the  time  of  the  said  coUi&ion 
at  £8  per  ton  is  insufficient  to  answer  the  said  suits  or  claims  insti- 
tnted or  made,  or  to  be  instituted  or  made,  against  her  or  her  said 
owners  the  above-named  plaintiffs  in  respect  of  the  said  collision. 

And  the  said  H.  0.  C.  prays  the  right  honotuable  the 
judge  to  pronounce  that  the  plaintiffs  are  not  liable 
in  respect  of  loss  or  damage  to  ships,  goods,  merchandize, 
or  other  things  caused  by  the  said  collision  to  an  aggregate 
amount  exceeding  £8  for  each  ton  of  the  registered  tonnage 
of  the  said  schooner  or  vessel  '^  Jessie,''  and  that  the 
plaintiffs  be  at  liberty  to  pay  into  the  registry  of  this 
honourable  court  such  aggregate  amount,  and  that  upon  such 
payment  into  court,  all  further  proceedings  in  the  said  suits 
(numbered  respectively  3848  and  4384)  be  stayed,  and 
that  the  above-named  defendants  and  all  and  ev&ry  person 
or  persons  whomsoever  interested  in  the  said  sloop 
**  Wabarne  "  or  the  cargo  lately  laden  on  board  thereof,  or 
having  any  right,  title,  claim,  or  interest  whatsoever  with 
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reference  io  or  arising  out  of  the  said  collision,  be  restrained 
from  bringing  any  other  action  or  actions,  snit  or  suits 
against  the  said  schooner  ''  Jessie  "  or  against  the  plaintiffs 
or  any  or  either  of  them  in  respect  of  the  said  collision,  and 
that  all  proper  directions  be  given  by  this  honourable  court 
for  ascertaining  the  persons  who  have  any  just  claim  in 
respect  of  loss  or  damage  to  ships,  goods,  merchandize,  or 
other  thiugs  caused  by  the  said  collision,  and  that  proper 
directions  be  given  for  the  exclusion  of  any  claimants  who 
shall  not  bring  in  their  claims  within  a  certain  time  to  be 
fixed  for  such  purpose,  and  that  the  plaintiffs  may  have  such 
further  and  other  relief  as  the  nature  of  the  case  may 
require,  and  that  right  and  justice  may  be  otherwise  dona 
and  administered  in  the  premises. 


XXXIX,  Answer  to  above. 


E.  D.  W.,  solicitor  for  the  defendants,  the  owners  of  part  of 
the  cargo  lately  laden  on  board  the  sloop  "  Wabame,"  says  as 
follows  : 

1 .  The  said  defendants  admit  the  truth  of  the  said  allegations  in 
the  said  petition  contained. 

2.  The  said  defendants  further  say  that  the  cargo  of  bottles  so 
shipped  by  them  as  aforesaid  was  of  the  value  of  £325,  and  was 
totally  lost  in  the  said  collision. 

Wherefore  the  said  R  D.  W.  prays  the  right  honourable  the 
judge  to  order  that  the  plaintiffs  do  pay  into  the  registry 
of  this  honourable  court  the  aggregate  amount  in  wbidi 
they  are  answerable  in  respect  of  the  ooUision  in  the 
plaintiffs'  petition  mentioned ;  that  proper  directions  may 
be  given  for  the  exclusion  of  any  claimants  in  respect  of  the 
collision  who  shall  not  come  iu  within  a  certain  time  to  be 
fixed  for  such  purpose  ;  that  the  said  aggregate  amount  may 
be  apportioned  by  this  honourable  court  between  the  persons 
who  shall  establi^  their  claims  thereto,  and  that  the  plaintiffs 
may  be  condemned  in  interest  after  the  rate  of  42.  per  centum 
per  annum  upon  the  said  aggregate  amount  from  the  16th 
day  of  August,  1866,  the  day  of  the  date  of  the  said 
collision,  to  the  day  of  the  date  of  payment  of  the  said  sum 
and  interest  into  court,  and  to  pay  to  tbo  said  last-named 
defendants  the  costs  of  and  inddeut  tci  these  proceedings, 
and  also  the  costs  incurred  by  the  said  last-mentioned 
defendants  in  and  about  the  prosecution  of  the  said  suit 
"No,  4384,  and  that  the  said  suit  4384  may  not  be  stayed 
so  far  as  relates  to  the  recovery  of  such  costs. 
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XL.   Petition  for  Limitaiimx  of  Lidbility  by  way  of  Objection  to  the 

Begistrar'a  Beport. 

Tho   "Wild  Rose." 

0.    and  U.,   Bolicitora  for  the  Wallasey  Local  Board,   the 
owners  of  the  said  vessel  "  Wild  Rose,"  Fay  as  follows  : — 

1.  This  cause  was  brought  by  the  owners  of  the  steamship 
"Contest,"  against  the  steamship  "Wild  Rose,"  her  tackle,  apparel, 
and  furniture,  and  against  the  Wallasey  Local  Boaid,  the  owners 
thereof,  and  their  bail,  intervenin-^,  to  recover  damages  which  had 
been  occasioned  by  a  collision  between  the  said  two  vessels  which  had 
occurred  on  the  16th  of  September,  1865. 

2.  On  the  18th  of  April  1866,  the  right  honorable  the  judge  pro- 
nounced that  the  collision  in  question  in  the  said  cause  was  occasioned 
solely  by  the  fault  or  default  of  the  master  and  crew  of  the  vessel 
"  Wild  Rose,"  and  for  the  damage  proceeded  for,  condemned  the  said 
defendants  and  their  bail  therein,  and  in  costs,  and  referred  the  said 
damage  to  the  registrar,  assisted  by  merchantsy  to  report  the  amount 
thereof. 

3.  At  the  reference  which  took  place  on  the  4th  of  December, 
1866,  the  plaintiffs  brought  in  a  claim  of  damages  to  the  amount  of 
£3332  10 8.  2d. — the  said  claim  contained  no  item  in  respect  of  loss 
of  life  or  personal  injury.  The  principal  item  of  the  said  claim  was 
£3000  for  the  value  of  the  steam-tug  "  Ck>nte8t."  The  plaintiffs 
included  in  the  said  claim,  with  the  consent  of  the  defendants,  the 
claims  of  the  master  and  crew  of  the  "Contest"  for  their  private 
effects.  The  defendants  gave  evidence  that  the  value  of  the 
"  Contest"  was  such  that  the  total  amount  of  damages  to  be  allowed 
to  the  plaintiffs  would  be  considerably  less  than  the  sum  of 
£1240  125.  9^d.  hereinafter  mentioned. 

4.  On  the  said  4th  December,  the  registrar,  as  appears  by  the  copy 
of  his  report  annexed  hereto  and  marked  "  A,"  found  that  there  was 
due  to  the  said  owners  of  the  said  ship  "  Contest,"  and  to  the  master 
and  crew  thereof  for  the  damage  pronounced  for,  the  sum  of 
£1832  Ids,  2c2.,  with  certain  interest  thereon,  and  that  each  party 
ought  to  be  left  to  pay  his  own  costs  of  the  reference. 

6.  Annexed  hereto,  and  marked  ^'  B,"  is  a  certified  copy  of  the 
register  of  the  ship  "  Wild  Rose,"  whereby  it  appears  that  her  gross 
tonnage,  withont  deduction  on  account  of  engine-room,  is  155.08,  and 
that  on  the  said  16th  of  September,  1865,  the  date  of  the  said 
collision,  the  Wallasey  Local  Board  were  and  still  are  the  owners  of 
the  said  vessel 

6.  The  said  collision  occurred  without  the  actual  fault  or  privity  of 
the  said  owners,  or  any  of  them. 

7.  £8  per  ton  of  the  said  gross  registered  tonnage  of  the  "  Wild 
Rose  "  amounts  to  the  sum  of  £1240  125.  9id. 

Thb  solicitors  for  the  defendants  pray  the  right  honorable  the 
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judge  not  to  confinn  the  report  of  the  registrar,  but  to 
pronounce  that  in  accordance  with  the  54th  section  of  the 
Merchant  Shipping  Act  Amendment  Act,  1862,  the 
defendants  are  answerable  in  damages  in  this  cause  to  the 
amount  of  £1240  12s,  9  Jcf.  and  no  more. 


XLT.  Answer  to  Preceding  Form, 


S.,  P.,  and  J.)  solicitors  for  the  plaintiffs,  in  answer  to  the 
petition  of  the  defendants  filed  the  20th  day  of  December, 
1866,  say  as  follows  : — 

1.  They  admit  the  facts  stated  in  the  several  articles  of  the  said 
petition. 

2.  They  further  say  that  the  defendants  gave  no  intimation  to  the 
plaintiffs,  or  any  one  on  their  behalf,  before  or  at  the  time  of  the  said 
reference,  that  they  intended  to  claim  the  benefit  of  the  54th  section 
of  the  Merchant  Shipping  Act  Amendment  Act,  1862. 

3.  If  any  such  intimation  had  been  given,  the  plaintiffs  would 
at  once  have  limited  their  claim  to  the  amount  mentioned  in  the 
said  section,  aud  have  accepted  the  same  in  satisfaction  of  their 
claim,  and,  so  far  as  the  plaintiffs  were  concerned,  the  proceedings 
before  the  registrar  and  merchants  would  have  been  wholly  unneces* 
sary,  and  if  the  defendants  had  afterwards  insisted  on  having  the 
damage  assessed  by  the  registrar  and  merchants,  they  would  have 
had  to  pay  the  plaintiffs'  costs  of  the  reference. 

And  the  said  S.,  P.,  and  J.  hereby  humbly  submit  to  the 
judgment  of  this  honourable  court,  and  further  pray  that 
the  defendants  should  be  condemned  in  the  costs  of  the 
present  proceedings  and  of  the  proceedings  before  the 
registrar  and  merchants  (a). 


DAMAGE  TO  CARGO,  BREACH  OF  CONTRACT,  && 
Undeb  thb  6th  Sbction  op  the  Admiralty  Coubt  Atir,  1861. 

XLII.  Affidavit  to  Lead  Warrant  wliere  Negligence  or  Misconduct  is 

complained  of. 

In  the  High  Court  of  Admiralty  of  England. 

The . 

I  9    of ^    make   oath   and    say  that   I  am  the 

owner  \or  consignee],  \or  assignee,  of  a  bill  of  lading],  of 

certain  goods  lately  carried   into  the  port  of ,  by  the 

vessel  ,  and  that  the  aid  of  this  court  is  necessary  to 

enable  me  to  obtain  compensation  for  damage  done  to  the 

(a)  The  judge  decreed  as  prayed. 
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said  goods  by  the  negligence  and  misconduct  of  the  owner, 
master,  or  crew  of  the  said  vessel. 


No.  2408 


No. 


XLIII.  Affidavit  to  Lead  Warrant  where  Breach  of  Duty  or  Contract 

is  complained  of. 

of ,  make  oath  and  say  that  I  am  the  owner 


[or  consignee],  [or  assignee  of  a  bill  of  lading]  of  certain  goods 

lately  carried  into  the  port  of ,  by  the  vessel ,  and 

that  the  aid  of  this  court  is  necessary  to  enable  me  to  obtain 
compensation  for  a  breach  of  duty  [or  breach  of  oontrsict]  on 
the  part  of  the  owner,  master,  or  crew  of  the  said  vessel 


XLIV.  Affidavit  to  Lead  Warranty  alleging  Loss  by  Bad  Stowage, 

The  "Helene." 

B.,  Master. 

I,  T.  B.,  of ,  carrying  on  business  in  partnership  with 

H.  B.,  J.  S.,  and  W.  J.  W.,  as  oil  merchants,  under  the 
style  or  firm  of  T.  and  H.  B.  and  Co.,  make  oath  and  say  as 
follows : — 

1.  I  and  the  said  H.  B.,  J.  S.,  and  W.  J.  W.,  as  such  partners 
are  assignees  of  a  bill  of  lading  of  forty-seven  casks  of  olive  oil, 
shipped  on  board  the  ship  or  vessel  *'  Helene,"  whereof  B.  is  master, 
and  which  were  carried  from  Leghorn  into  the  port  of  L.,  in  the  said 
ship. 

2.  And  I  further  say  that  I  and  my  said  partners  have  sustained 
damage  to  the  extent  of  £432  16s.  by  the  negligence  and  misconduct 
of  the  owner  or  owners  and  master  of  the  said  ship,  in  having  badly 
stowed  the  said  casks  of  oil,  whereby  the  said  casks  of  oil  leaked, 
and  a  large  quantity  of  the  said  oil  ran  out  and  became  entirely  lost 
to  me  and  my  said  partners. 

3.  I  further  say  that  the  said  ship  or  vessel  is  a  foreign  ship,  and 
that  no  owner  of  the  said  ship  is  domiciled  in  England  or  Wales. 

4.  I  have  caused  application  to  be  made  to  the  master  of  the  said 
ship  for  compensation  for  the  damage  and  loss  sustained  by  me  and 
my  said  partners  in  manner  aforesaid,  but  he  altogether  declines  and 
neglects  to  make  the  same  ;  and  the  aid  and  process  of  this  court  are 
therefore  necessary  to  enable  me  and  my  said  partners  to  obtain  pay- 
ment thereof. 

XLY.  Petition  alleging  a  Short  Delivery, 
The  "  Danzig  "  (a). 

A.  B.  and  Co.,  proctors  in  the  cause  instituted  against  the 
ship  "Danzig,"  and  against  F.  H.,  C.  H.,  and  0.  B.,  of 
« ,  the  owners  of  the  said  ship,  say  as  follows  : — 

(a)  32  L.  J.  Ad.  164,  Br.  &  L.  102. 
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1.  The  laid  F.  H.,  0.  H., and  0.  B.,  of ,  are  and  were  the  consig- 
nees of  a  cargo  of  wood  goods  shipped  on  board  the  said  vessel  at  the 
port  of  D.iiizig,  in  the  kingdom  of  Pnisi^ia,  in  or  about  the  month  of 
April,  18G3. 

2.  The  cargo  at  the  time  of  shipment  at  Danzig  aforesaid,  con- 
sisted of  6666  pieces  of  6  by  10  inch  sleepers,  and  14  fathoms  of 
lath  wood,  as  will  mere  fully  appear  by  the  bill  of  lading,  when 
produced. 

3.  The  said  ship  arrived  at  the  said  port  of  H.,  about  the  Int  day 
of  May,  1863,  but  the  cargo  when  delivered  out  to  the  plaintiffs 
turned  out  to  be  considerably  less  than  mentioned  in  the  bill  of  lading. 

4.  That  the  said  deficiency  was  occasioned  through  negligence, 
misconduct,  and  breach  of  duty,  and  breach  of  contract,  on  the  part 
of  the  owners,  or  on  the  part  of  the  master  of  the  said  vessel 

6.  The  plaintiffs  have  paid  the  freight  on  the  full  cargo  mentioned 
in  the  bill  of  lading,  as  will  appear  by  the  bill  of  lading  when 
produced. 

6.  The  value  of  the  portion  of  the  said  cargo  which  is  deficient  is 
£ sterling  or  thereabout. 

7.  No  owner  or  part  owner  of  the  said  vessel  is  domiciled  in 
England  or  Wales. 

8.  Frequent  applications  have  been  made  by  the  plaintiffs  to  the 
master  of  the  said  vessel  for  the  cargo  so  deticient  as  aforesaid,  and 
for  payment  of  the  value  thereof,  but  the  plaintiffs  have  been  unable 
to  obtain  the  same. 

And  the  proctors  for  the  plaintiffs  pray  the  right  honourable 
the  judge  to  pronounce  for  the  damage  proceeded  for,  and 
to  condemn  the  defendant  and  his  bail,  and  the  said  vessel 
in  all  damages  and  losses  occasioned  to  the  plainti£b  by  the 
deficiency  in  the  cargo  aforesaid,  and  in  the  costs  of  this 
cause. 


1.^0. 


XL VI.  Petition  alleging  a  Refusal  to  Carry  on  or  Deliver  Hie  Cargo. 

The  "  Bahia  "  (a). 

C,  S.,  and  C,  proctors  for  F.  R.  D.  and  J.  A.  H.,  of , 

in  the  city  of  London,  merchants,  the  owners  of  the  cargo 
now  lately  laden  on  board  the  brig  or  vessel  the  '*  Bahia," 
against  the  above-named  brig  or  vessel  *'  Bahia,"  her  tackle, 
apparel,  and  furniture ;  and  against  L.  D.,  of  Marseilles, 
in  the  empire  of  France,  the  master  of  (he  said  brig,  the 
defendant  in  this  cause,  intervening,  say  as  follows  : — 
1.   In  the  month  of  November,  1862,  the  above-named  French 

barque  *'  Bahia  "  was  lying  in  the  port  of  New  York,  in  the  United 

States  of  America. 

(a)  Br.  k  L.  292. 
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2.  WMlst  she  was  so  lying  her  owner,  by  a  bill  of  lading, 
made  on  the  6th  day  of  the  said  month  of  November,  and  delivered 
to  Messrs.  H.  S.  and  W.,  promised  the  said  Messrs.  H.  S.  and  W. 
that  a  certain  cargo  of  corn  or  Indian  maize  in  the  said  bill  of 
lading  mentioned  and  then  shipped  on  board  the  *^  Bahia "  at  the 
said  port  of  Dunkirk,  in  the  empire  of  France  (the  dangers  of  the 
seas  only  excepted)  should  be  delivered  unto  the  order  of  the  said 
H.  S.  and  W.  or  to  assignn,  he  or  they  paying  freight  for  the  same 
and  average  accustomed.  The  exhibit  hereto  annexed  marked  A. 
is  a  true  copy  of  the  said  bUl  of  lading. 

3.  The  said  Messrs.  H.  S.  and  W.  duly  indorsed  the  said  bill 
of  lading  to  the  plaintiffs,  to  whom  the  property  in  the  said  cargo 
thoreby  passed,  and  the  plaintiffs  at  the  time  of  the  breaches  here* 
inafter  complained  of  were  and  are  still  the  owners  of  the  said  cargo. 

4.  The  *'  Bahia,"  having  suffered  some  damage,  arrived  in  the 
port  of  Bamsgate  with  the  said  cargo  on  board  on  or  about  the 
7th  day  of  January,  1863 ;  and  the  defendants  cauwd  the  said 
cargo  to  be  landed  and  stored  there,  and  the  plaintiffs  have  m^de 
frequent  applications  to  the  owners  and  master  of  the  ''  Bahia "  to 
cany  on  their  said  cargo  to  and  deliver  the  same  at  Dunkirk  pur- 
suant to  the  said  bill  of  lading,  but  the  said  owners  and  master, 
although  not  prevented  by  the  dangers  of  the  seas,  have  neglected  and 
refused  so  to  do,  and  the  said  cargo  still  remains  stored  at  Ramsgate. 

5.  The  plaintiffs  have  demanded  of  the  said  owners  and  master  of 
the  "  Bahia ''  delivery  of  the  said  cargo  to  the  plaintiffs  at  Bamsgate 
aforesaid,  but  the  said  owners  and  master  refused  and  neglected,  and 
still  refuse  and  neglect  to  make  such  delivery  of  the  said  cargo  to  the 
plaintiffs. 

6.  By  reason  of  the  said  several  breaches  of  contract  and  breaches 
of  duty  on  the  part  of  the  owners  and  master  of  the  "  Bahia,''  the 
plaintiffs  have  sustained  and  are  sustaining  heavy  losses. 

And  the  said  0.,  S.,  and  0.  pray  the  right  honourable  the 
judge  to  pronounce  for  the  damage  proceeded  for  to  condemn 
the  defendants  and  the  said  barque  *'  Bahia"  therein  and  in 
costs,  and  if  necessary  to  refer  the  amount  of  the  said 
damage  to  the  registrar,  assisted  by  merchants,  and  that 
otherwise  right  and  justice  may  be  administered  in  the 
premises. 


Xo.  2408 


XLVII.  Petition  alleging  Loss  by  Bad  Stowage, 

The  «  Helene  "  (a). 

B.,  Master, 
Messrs.  G.  and  U.,  solicitors  for  the  plaintiffs,  in  the  cause 
instituted  on  behalf  of  T.  and  H.  B.  and  Co.,  against  the  ship 

(a)  Br.  k  L.  415. 
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*'  Helene,"  and  against  E.  W.  O.,  of  Barthy  in  the  kingdom 
of  Prussia^  and  others,  the  owners  of  the  said  ship,  say  aa 
follows  : — 

1 .  The  plaintiffs  carry  on  business  in  Liverpool  as  oil  merchants^ 
under  the  name  of  T.  and  H.  B.  and  Co. 

2.  The  "  Helene"  is  a  foreign  ship,  and  at  the  time  of  the  insti- 
tution of  this  canse,  no  owner  or  part  owner  was  domiciled  in  England 
or  Wales. 

3.  On  or  about  the  10th  of  August,  1864,  47  casks  of  olive  oil 
were  shipped  on  board  the  **  Helene "  then  lying  in  the  port  of 
Leghorn,  in  Italy,  and  bound  for  Liverpool.  The  master  of  the  ship 
signed  and  gave,  in  respect  of  the  said  oUve  oil,  a  bill  of  lading  in  the 
following  terms  : — [Set  out  the  BUI  of  Lading,] 

4.  The  said  bill  of  lading  was  endorsed  in  blank  by  the  shippers, 
and  assigned  to  the  plaintiffs,  and  at  the  time  of  the  institution  of 
this  cause  the  plaintiffs  were  the  owners  of  the  said  olive  oil,  and  the 
assignees  of  the  said  bill  of  lading. 

6.  The  "  Helene  "  arrived  in  Liverpool  on  or  about  the  19th  of 
October  last,  and  the  said  47  casks  were  delivered  to  the  plaintiffs, 
but  many  of  the  said  casks  were  wholly  or  partially  empty,  showing 
a  loss  of  2001^  gallons  of  oil,  out  of  4888i  or  thereabouts.  The 
said  loss  was  not  occasioned  by  the  dangers  or  accidents  of  the  seas  or 
navigation,  nor  was  the  same  leakage  within  the  meaning  of  the  bill 
of  lading,  but  the  said  loss  was  occasioned  by  the  negligence  of  the 
defendants  or  their  servants. 

6.  The  plaintiffs  seek  to  recover  all  the  damages  occasioned  to  them 
by  the  said  negligence,  breach  of  contract,  and  breach  of  duty  on  the 
part  of  the  defendants. 

7.  One  of  the  acts  of  negligence  and  breaches  of  contract  and 
duty,  on  the  part  of  the  defendants  on  which  the  plaintiffs  will  rely 
is,  that  the  said  oil  was  improperly  stowed,  in  this  amongnt  other 
respects,  that  large  quantities  of  rags  and  wool  were  stowed  in  the 
same  hold  with  and  near  the  said  oil,  whereby  the  said  damage  was 
occasioned,  wholly  or  in  part. 

The  solicitors  for  the  plaintiffii  pray  the  right  honourable  the 
judge  to  pronounce  for  the  said  damages,  and  to  condemn 
the  said  ship  and  the  defendants  in  the  same,  and  in  the 
costs  of  this  cause. 


XLYIII.  Atawer  to  Preceding  Petition, 

J.  W.  0.,  solicitor  for  E.  W.  O.,  of  Barth,  in  the  kingdom 
of  Prussia  and  others,  the  owners  of  the  above-named  ship  or 
vessel,  the  defendants  in  this  cause,  in  answer  to  the  petition 
of  the  plaintiffs,  says  as  follows  : — 
1.  He  denies  the  allegations   contained  in  the  fourth  and  sub- 
sequent articles  of  the  said  petition. 
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2.  The  BaiJ  loss  or  damage  y/m  not  occasioned  by  any  negligence, 
breach  of  contract^  or  breach  of  duty  of  or  on  the  padrt  of  the  defend- 
ants or  their  servants. 

3.  The  said  loss  or  damage  was  occasioned  by  leakage  arising 
from  the  slackness  of  the  casks  in  which  the  said  oil  was  contained 
and  shipped. 

4.  During  the  voyage  of  the  said  ship  or  vessel  from  Leghorn  to 
Liverpool,  she  on  several  occasions  met  with  and  experienced  gales 
of  wind,  bad  weather,  and  heavy  seas,  and  in  consequence  pitched 
and  laboured  excessively,  and  thereby  the  leakage  and  loss  of  the 
said  oil  were  increased  or  occasioned. 

6.  The 'master  of  the  said  ship  on  the  16th  day  of  July,  1864, 
chartered  the  said  ship  at  Leghorn  to  the  said  Messrs.  T.  L.  and 
Co.,  the  shippers  of  the  said  oil  by  a  charter  party,  a  copy  of  which  is 
annexed  to  this  answer. 

6.  The  cargo  of  the  said  ship  from  time  to  time,  and  the  said 
casks  of  oil  were  received  on  board  the  said  ship,  and  were  properly 
stowed  as  presented  by  the  said  shippers  thereof  for  shipment  accord- 
ing to  the  said  charter  party,  and  the  said  loss  or  damage  was  not 
occasioned  wholly  or  in  part  by  improper  stowage. 

7.  There  was  no  negligence  or  breach  of  duty  or  breach  of  contract 
on  the  part  of  the  defendants  or  their  servants  in  stowing  rags  or 
wool  in  the  hold  with  or  near  the  said  oil 

8.  The  said  shippers  of  the  said  casks  of  oil,  or  persons  acting  on 
their  behalf,  and  one  T.  M.,  a  head  stevadore  appointed  by  them 
according  to  the  said  charter-party,  saw  how  the  said  casks  of  oil  and 
the  cargo  of  the  said  ship  were  stowed  at  Leghorn,  and  the  said 
stevadore  took  part  in  and  superintended  the  stowage  thereof  accord- 
ing to  the  said  charter  party,  and  no  complaint  of  or  objection  to 
the  manner  in  which  the  same  were  stowed  was  made  to  the  master  or 
mate  or  any  of  the  crew  of  the  said  ship  or  vessel 

9.  After  the  said  casks  of  oil  and  the  cargo  of  the  said  ship  had 
been  loaded  and  stowed,  the  said  stevadore  gave  a  certificate  (a  copy 
of  which  as  certified  by  the  British  Consul  at  Leghorn,  is  annexed 
to  thb  answer  marked  B)  ;  and  the  statements  contained  in  such 
certificate  are  true. 

And  the  said  J.  W.  0.  prays  the  right  honourable  the  judge 
to  pronounce  against  the  claim  of  the  plaintiffs,  and  to  con- 
demn them  in  the  costs  of  this  suit. 


XLIX.   Coi^diision  to  above. 


The  solicitors  for  the  plaintiffs,  in  reply  to  the  answer  of  the  de- 
fendants, deny  the  statements  therein  contained,  and  pray  that  the 
pleadings  be  concluded. 
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SALVAGE. 
L.  Affidavit  to  Lead  WarrMit. 
In  the  High  Court 'of  Admiralty  of  England. 

The . 

I,  A.  B.  of ,  in  the  county  of  ,  master  of  the 

Bteam-tug  or  yessel ,  make  oaUi  and  say  as  follows  : — 

1.  On  the  day  of ,  18 — ,  I  and  the  crew  of  my  said 

Vessel  performed  certain  efficient  salvage  services  to  the  barque  or 
vessel ,  and  the  cargo  laden  therein  off . 

2.  Application  has  been  made  to  the  owner  of  the  said  yessel  for 
compensation  in  respect  of  the  said  services,  bat  he  has  refused  and 
declines  to  make  the  same,  and  the  aid  and  process  of  the  High  Court 
of  Admiralty  are  therefore  necessary  in  that  behalf. 


LI.  Shorter  Form  of  Affidavit. 

I, ,  of ,  make  oath  and  say  that  I  have  been  informed 

and  believe  that  salvage  services  have  been  recently  rendered  by  the 

vessel to  the  vessel [and  her  cargo],  and  that  the  aid  of 

this  Court  is  necessary  to  obtain  compensation  for  such  services. 


LII.  Form  of  Petition  where  the  Ship  Salved  wcu  Dereliet 
In  the  High  Court  of  Admiralty  of  England. 

The  "  Lucien  "  (a). 

B.,  Master. 
N.  and  P.,  solicitors  for  the  plaintiffs  in  a  cause  of  salvage 
instituted  on  behalf  of  M.  G. ,  of  Liverpool,  in  the  county  of 
Lancaster,  the  owner  of  the  brig  or  vessel  '^  Sarah  Ann,"  and 
of  the  master  and  crew  thereof,  against  the  brig  or  vessel 
'^  Lucien,"  her  tackle,  apparel,  and  furniture,  and  the  cargo 
now  or  lately  laden  therein,  together  with  the  freight  due  for 
the  transportation  thereof,  and  against  the  owners  of  the  said 
ship  and  cargo,  intervening,  say  as  follows  :— 

1.  The  '*  Sarah  Ann  "  is  a  brig  of  about  274  tons  registered  ton- 
nage, and  belongs  to  the  port  of  liverpooL  At  the  time  hereiDafter 
mentioned  she  was  manned  by  a  crew  of  nine  hands,  all  told,  namely, 
B.  N.,  master  ;  K.  H.,  mate ;  J.  D.,  boatswain  ;  J.  M.,  R  T.  S., 
H.  M.,  and  T.  K.,  able  seamen  ;  W.  J.,  ordinary  seaman  and  cook  ; 
and  J.  Y.,  a  boy,  rated  as  an  ordinary  seaman. 

2.  The  ^^Lucien"  is  a  brig  of  about  230  tons  registered  tonnage, 
and  belongs  to  the  port  of  Liverpool,  and  shortly  before  she  was  fallen 
in  with  by  the  '^  Sarah  Ann,"  as  hereinafter  mentioned,  had  sailed 
from  Bremerhaven  on  a  voyage  to  Monte  Video,  with  a  general  cargo. 

(a)  In  salvage  cases  it  is  sometimes  if  the  petition  is  admitted  by  the  de* 
advisable  to  set  out  the  circumstances  fendants,  the  expense  of  proo&  may  be 
at  length  as  in  the  aboTe  form,  becanse      saved.    See  Form  LXL,  infra. 
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3.  On  Thnraday,  the  23rd  day  of  Maroh,  1865,  the  <<  Sarah  Ann," 
laden  with  a  valuable  cargo  of  sulphur  ore,  was  proceeding  on  a 
voyage  from  Pomaron  to  Liverpool,  and  about  daybreak  on  that  day, 
in  about  latitude  47°  37'  N.,  and  longitude  11^  W.,  a  brig  wa^  seen 
about  four  miles  distant/^on  the  lee^'quarter,  with  her  head  to  the 
north-westward,  with  all  her  sails  furled  except  the  main  topsail,  and 
apparently  in  distress  or  abandoned. 

4.  The  weather  was  fine,  with  a  moderate  breeze  from  the 
northward,  and  a  heavy  rolling  sea  from  the  north-west.  The 
*'  Sarah  Ann ''  was  on  the  port  tack,  and  her  master  immediately 
wore  round  and  ran  down  for  the  said  brig,  which  turned  out  to  be 
the  "Lucien." 

5.  After  some  trouble  the  mate  of  the  **  Sarah  Ann,"  with  two 
seamen  in  the  *'  Sarah  Ann's "  boat,  boarded  the  '^  Luden,"  ani 
found  that  she  had  been  abandoaeJ.  Everything  on  board  was  in 
great  confusion.  The  cabin-floor  was  covered  with  straw,  paper, 
broken  bottles,  and  fragments  of  broken  cases.  The  locks  had  been 
chopped  off  the  doors,  apparently  with  an  axe.  The  after  hatch  wa% 
off,  and  the  water  in  the  hold  was  up  to  within  about  2^  feet  of  the 
between  deck  beams.  Both  the  pumps  were  choked  and  useless. 
The  cargo  had  apparently  been  shifted  over  from  the  starboard  side, 
and  the  vessel  had  a  list  of  two  or  three  strakes  to  port.  The  top- 
sail halyards  and  topsail  sheets  were  uarove,  and  the  lower  foretopsail 
yard  was  unparrelled.  The  wheel  was  gone,  and  the  wheel  chains 
were  unrove,  and  the  rudder  was  knocking  about  from  side  to  side. 
The  long  boat  was  also  gone.  The  binnacle  compass  and  binnacle 
lamp  had  been  taken  away,  but  a  spare  compass  was  found  in  a 
locker.  There  were  two  chronometer  boxes  in  the  cabin,  but  the 
chronometers  had  been  taken  away. 

6.  After  remaining  on  board  the  "  Lucien  "  for  about  an  hour,  the 
mate  and  the  two  men  returned  in  their  boat  to  the  *'  Sarah  Ann  " 
(which  had  in  the  meantime  been  standing  off  and  on)  and  reported 
what  they  had  seen  to  the  master  of  the  ''  Sarah  Ann." 

7.  It  was  thereupon  agreed  upon  between  the  master  and  the  mate 
of  the  *' Sarah  Ann"  that  the  latter  should  take  charge  of  the 
'^  Lucien  "  if  a  sufficient  number  of  the  crew  of  the  '^  Sarah  Ann  " 
would  Tolunteer  to  accompany  him. 

8.  The  whole  of  the  crew  volunteering,  the  mate  selected  B.  T.  S. 
and  J.  T.,  and  a  third  man,  T.  K.,  was  chosen  by  lot  from  the  rest 
of  the  crew. 

9.  The  mate  and  those  three  men  accordingly  boarded  the 
« Lucien"  about  10  a-m.,  the  mate  taking  with  him  a  few  clothes, 
his  sextant,  and  a  chart  of  the  EQgli<<h  Channel,  lent  to  him  by  the 
master,  and  the  men  taking  only  a  few  clothes. 

10.  Upon  getting  on  board  the  '^  Lucien  "  they  at  once  got  tackle 
ready  to  steer  her,  set  sail  upon  her,  and  wore  her  round  with  her 
head  to  the  eastward.     The  starboard  pump  was  got  on  deck,  cleared 
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outy  and  lowered  again  to  within  2J^  feet  of  the  depth  to  which  it  had 
been  previously  net.  The  pump  waa  set  to  work  and  kept  going  all 
through  that  day  and  night. 

11.  The  ^*  Sarah  Ann  "  stayed  by  the  '^Lucien,"  and  during  the 
night  occasionally  showed  a  light  at  her  gaff  end. 

12.  The  next  morning  (Friday,  the  24th  day  of  March),  aa  soon 
as  it  was  daylight,  the  lower  foretopsail  yard  was  secured,  and  M 
plain  sail  set.  About  8  a.m.,  the  mate  and  K.  went  on  board  the 
*'  Sarah  Ann,''  taking  with  them  a  ham  and  a  little  sugar  to  be  ex- 
changed for  coffee,  of  which  none  could  be  found  on  board  the 
'*  Lucien."  They  immediately  returned  to  the  >*  Luoien  "  with  two 
other  men — the  boatswain  and  M. 

13.  The  boatswain  and  S.  were  sent  down  into 'the  hold  to  shift 
some  of  the  cargo  oyer  to  trim  the  ship  upright,  and  the  remainder 
of  the  men,  with  the  exception  of  one  man  to  steer,  worked  away  at 
the  pump  until  about  half-past  3  in  the  afternoon. 

14.  The  port  pump  was  then  got  on  deck,  and  it  was  found  to  be 
so  badly  choked  that  it  had  to  be  disjointed  before  it  could  be 
cleared.  Upon  being  reffzed  to  the  same  depth  as  the  starboard 
pump,  it  was  tried,  but  found  to  raise  no  water.  The  starboard 
pump  was  kept  going  until  6  p.m.,  when  the  "  Sarah  Ann  "  stood  up, 
and  the  boatswain  and  M.  returned  on  board  of  her* 

15.  The  weather  continued  moderate,  though  the  breeze  was 
freshening.  The  pump  was  kept  going  all  through  the  night,  the  men 
takiug  very  little  rest  During  the  night,  the  "  Sarah  Ann  "  left  the 
"  Lucien  "  and  went  on  her  course  for  LiverpooL 

16.  About  11  A.M.  on  Saturday,  the  25th  day  of  March,  the  pump 
sucked,  but  there  was  still  about  three  feet  of  water  in  the  '^  Lucien,'' 
which  the  pump  did  not  reach.  After  this,  about  half-an-hour's 
pumping  every  four  hours  caused  the  pump  to  suck  again. 

17.  During  the  remainder  of  Saturday,  the  mate  and  men  were 
busily  employed  in  clearing  up  and  securing  everything  in  case  of 
bad  weather,  and,  as  the  ship  was  then  drawing  near  land,  it  was 
thought  necessary  to  prepare  the  anchor.  The  best  bower  anchor  was 
gone,  but  the  second  bower  was  still  on  the  bow^,  and  besides  these  were 
a  spare  bower  anchor  on  deck,  one  stream  anchor,  and  one  or  two 
hedges.  The  chain  cables  had  been  unshackled,  and  could  not  be 
found  after  a  diligent  search. 

18.  Toward  Saturday  evening  the  wind  increased,  and  the  vessel 
began  to  steer  very  wild,  at  times  becoming  quite  unmanageable. 
Two  hands  had  to  be  kept  all  the  time  at  the  steering  tackles.  It 
blew  very  hard  from  the  north-westward,  hauling  gradually  more  to 
the  northward. 

19.  On  Sunday,  the  26th,  it  still  blew  very  hard  from  the  north- 
north-east  with  a  very  heavy  sea  running.  The  vessel  was  kept  under 
the  lower  topsails  and  foresail  only,  but  at  times  she  oould  not  be  steered 
within  four  points  of  her  course  on  account  of  the  wheel  being  gone. 
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20.  On  Monday,  tlie  2irth,  the  weather  moderated  a  little,  and,  it 
being  fonnd  fiK>m  an  observation  obtained  at  noon  that  the  veesel  was 
Hearing  land,  aearoh  was  again  made  for  the  chain  cables  with  a  Tiew 
to  having  the  ground  tackle  ready,  but  none  could  be  found,  and  as  a 
Bttbetitute  a  good-sized  hawser  was  got  up  and  made  fast  to  the  second 
bower  anchor. 

21.  At  3  P.M.  on  that  day  land  was  made,  which  proTed  to  be 
Ushant,  and  aboot  6  a.)l  on  the  following  Friday,  the  Slst,  Start 
Point  was  made.  At  noon  on  that  day  a  Oowes  pilot  boarded  the 
''  Lucien,''  and  a  man  was  engaged  out  of  her  to  assist,  and,  if  ne- 
cessary, to  pilot  the  ^*  Lucien "  into  Dartmouth.  About  2  p.m.  a 
Dartmouth  pilot  boarded  the  **  Lucien,''  and  took  her  into  Dart- 
mouth Harbour,  where  she  came  to  an  anchor  late  that  evening. 

22.  The  ordinary  crew  of  the  *'  Lucien  '*  would  be  about  ten  hands, 
and  in  her  disabled  condition,  through  the  loss  of  the  wheel  and 
leakage,  it  required  the  constant  labour  of  the  four  men  on  board  of 
her  to  navigate  her,  and  during  the  whole  time  they  were  on  board 
none  of  them  ever  took  off  their  clothes,  and,  on  an  average,  they  did 
not  obtain  more  than  two  or  three  hours'  sleep  out  of  the  twenty-four 
hours.  They  were  unable  to  make  any  fire  in  the  galley,  and  had  to 
boil  water  on  the  cabin  stove  to  make  tea  and  coffee.  They  were  so 
completely  exhausted,  by  continued  exertion  and  exposure,  that  on 
the  '*  Lucien's  "  arrival  at  Dartmouth  the  mate  was  obliged  to  hire 
men  from  shore  to  moor  her. 

23.  The  "Sarah  Ann,"  after  parting  with  the  '^ Lucien,"  con- 
tinued her  course  for  Liverpool,  and  on  Saturday  evening,  the  25th, 
and  Sunday,  the  26th,  made  very  bad  weather,  so  that  all  hands  had 
to  be  kept  on  deck  all  through  Sibturday  night  and  the  greater  part  of 
Sunday. 

24.  On  Monday,  the  27th,  the  weather  moderated  a  little,  and  the 
"  Sarah  Ann  "  made  sail  and  proceeded  up  channel,  and,  after  meet- 
ing with  thick  weather  and  drizzling  raio,  about  3  p.m.  on  Friday,  the 
Slst  day  of  March,  she  took  on  board  a  Liverpool  pilot,  and  about  2 
A.M.  on  Saturday  anchored  in  the  Mersey. 

25.  From  the  time  that  the  mate  took  charge  of  the  ''  Lucien  " 
until  the  *^ Sarah  Ann"  arrived  at  Liverpool,  the  master  of  the 
^'  Sarah  Ann  "  never  undressed  or  went  to  bed,  and  never  daring  that 
time  got  more  than  one  hour's  sleep  without  being  called  on  deck. 
lie  never  left  the  deck  from  the  night  of  Thursday,  the  30th,  until 
the  pilot  came  on  board  on  Friday  afternoon.  The  men  did  not  get 
much  more  rest  than  the  master  ;  all  hands  had  to  be  on  deck  the 
greater  part  of  the  time,  for  nothing  dbuld  be  done  in  the  way  of 
sail  trimming  without  calling  every  one  on  deck,  and  the  master 
taking  the  wheel. 

26.  By  the  services  aforesaid,  the  '' Lucien"  and  her  cargo  were 
preserved  from  total  loss,  and  the  '*  Sarah  Ann  "  and  her  crew  ran 
great  risk  and  danger  in  rendering  the  same. 
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And  the  said  N.  and  P.  pray  the  right  honourable  the  jadge 
to  pronounoe  such  a  sum  to  be  due  to  the  plaintiffs  for  their 
aforesaid  servioes  as  to  him  may  seem  meet,  and  to  con- 
demn the  defendants  therein  and  in  costfi,  and  that  other- 
wise right  and  justice  may  be  administered  in  the 
premises. 


LIII.  Form  of  Petition  on  behalf  of  a  Steam  Tug, 

<*The  Pride  of  Canada." 
No.  ICSe!  T,,  Master. 

J.  W.  C. ,  solicitor  for  the  plaintiffs  in  a  cause  of  salvage 
instituted  on  behalf  of  the  Uuited  Steam  Tug  Company, 
Limited,  of  Liverpool,  in  the  county  of  Lancaster,  the  owners 
of  the  steam- tug  **  Brother  Jonathan  "  and  the  master  and 
crew  thereof:  against  the  above-named  schooner  or  vessel 
"  Pride  of  Canada,"  her  tackle,  apparel,  and  furniture,  and  the 
cargo  now  or  lately  laden  therein,  and  the  freight  due  for  the 
transportation  of  the  same  cargo  ;  and  against  Messrs.  C.  H. 
and  Sons,  of  Liverpool  aforesaid,  the  owners  of  the  said 
schooner,  her  said  cargo  and  freight,  the  defendants  in  this 
cause,  intervening,  saya  as  follows  : — 

1.  The  *'  Brother  Jonathan  "  is  a  steam-tug  of  178  tons  register, 
has  disconnecting  engines  of  600  actual  horse-power,  and  an  ordi- 
nary crew  of  eleven  hands  all  told,  and  is  of  the  value  of  11,000{., 
or  thereabouts. 

2.  On  the  morning  of  the  2l8t  day  of  January,  1863,  a  heavy  gale 
of  wind  was  blowing  from  W.N.W.  to  N.  W.  in  and  about  the  port 
of  Liverpool  Heavy  gales  had  prevailed  from  the  northward  and 
westward  for  two  or  three  days  previously,  and  an  extremely  heavy 
sea  was  running  in  and  about  the  River  Mersey. 

3.  At  about  9  a.m.  of  the  said  day,  the  master  of  the  "  Brother 
Jonathan,''  in  consequence  of  information  received  by  him  that  there 
was  a  vessel  outside  the  Mersey,  in  distress,  proceeded  down  the 
river,  against  wind  and  tide,  for  the  purpose  of  rendering  her 
assistance. 

4.  The  '*  Brother  Jonathan "  steamed  down  the  Rock  Channel, 
and  then  through  the  Horse  Channel,  and  at  about  11  a.m.  reached 
the  said  vessel,  which  proved  to  be  the  above-named  schooner  "  Pride 
of  Canada." 

5.  The  ^' Pride  of  Canada"  at  such  time  was  riding  very  heavily, 
with  one  anchor  abreast  of  the  East  Hoyle  Bank  ;  the  sea  was  con- 
stantly breaking  over  her,  and  she  had  signals  of  distress  flying. 

6.  At  this  time  the  steam-tug  ''Columbus"  (a  tug  of  much 
smaller  size  and  power,  but  somewhat  greater  speed  than  the 
<<  Brother  Jonathan  ")  which  had  followed  the  "  Brother  Jonathan  " 
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oat  and  passed  her  on  her  wa^,  and  arrived  at  the  ^' Pride  of 
Canada  "  a  few  minuteB  before  the  **  Brother  Jonathan/'  was  making 
fast  to  the  said  schooner. 

7.  The  "  Brother  Jonathan  '*  approached  the  "  Pride  of  Canada  " 
on  the  starboard  side,  and  her  master  got  the  heaving  line  ready  and 
fast  to  the  hawser,  and  hailed  the  schooner  to  stand  by  for  the  heaving 
line,  but  some  one  on  board  her  hailed  the  *'  Brother  Jonathan^" 
and  asked  for  a  cold-set  chisel. 

8.  The  *' Brother  Jonathan"  was  then  backed  astern,  and  came 
upon  the  port  side  of  the  schooner  and  threw  her  a  large  cold- set 
chisel,  i^ade  to  cnt  cold  iron,  and  those  on  board  her  then  took  the 
**  Brother  Jonathan's  "  heaving-line  and  hauled  her  hawser  on  board, 
and  made  it  fast  to  the  port  bow  of  the  schooner. 

9.  The  master  of  the  "  Brother  Jonathan  '*  then  hailed  those  on 
board  the  schooner  to  slip  their  anchor,  but  they  replied  that  they 
could  not  slip  it  as  the  chain  was  fast  below. 

10.  The  crew  of  the  schooner  then  endeavoured  to  cut  the  chain, 
bu^they  shortly  afterwards  hailed  the  ^^  Brother  Jonathan,"  which, 
with  the  **  Columbus,"  was  easing  the  schooner  to  her  anchor,  and 
said  that  they  could  not  cut  the  chain.  The  schooner,  during  this 
time,  was  pitching  very  heavily  ;  the  sea  was  breaking  over  her,  and 
her  crew  appeared  to  be  exhausted  and  half  drowned. 

11.  The  master  of  the  '*  Brother  Jonathan  '^  then  hailed  those  on 
board  the  schooner  to  look  out,  as  he  would  break  the  cable  for 
them,  and  he  then  turned  the  '*  Brother  Jonathan  "  to  the  south- 
ward, and  then  steamed  a-head  and  iSroke  the  said  anchor  chain,  and 
the  schooner  swung  round  after  the  '*  Brother  Jonathan,"  but  in 
doing  this  the  ''  Brother  Jonathan's  "  towing  hawser  parted. 

12.  The  '' Brother  Jonathan"  then  gave  the  schooner  another 
hawser,  which  was  made  fast  to  the  schooner's  starboard  bow,  and 
the  ^*  Brother  Jonathan"  and  *^  Columbus"  then  commenced  to  tow  her. 

13.  The  said  two  tugs  towed  the  "  Pride  of  Canada  "  through  the 
Horse  Channel,  and  proceeded  up  the  Bock  Channel  for  the  Mersey  ; 
but  when  about  half  way  up  the  Bock  Channel  the  **  Brother  Jona- 
than's "  hawser  parted,  owing  to  the  heavy  sea  which  was  running 
causing  a  very  severe  strain  on  it. 

14".  The  «» Pride  of  Canada"  then  went  on  in  tow  of  the  "Co- 
lumbus,"  the  **  Brother  Jonathan "  keeping  by  her  with  another 
hawser  ready  if  required,  until  she  arrived  at  the  Nelson  Pier,  when 
the  ''Columbus"  cast  off,  and  the  '< Brother  Jonathan "  gave  her 
hawser  to  the  schooner  on  the  starboard  quarter,  and  safely  docked 
her.     It  was  then  about  2  p.m. 

15.  The  ''Pride  of  Canada"  had  come  from  the  coast  of  Africa 
with  a  cargo  of  palm  oil ;  and  on  the  afternoon  of  the  18th  day  of 
the  said  month  of  January  she  had  sighted  Holyhead,  and  then  made 
for  Point  Lynns  for  a  pilot,  but  not  being  able  to  find  any  pilot  boat 
ahe  then  stood  away,  with  an  increasing  gale. 
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16.  Dnring  tlie  following  day  and  night  she  remained  hove  to 
under  storm  sails  ;  but  on  the  morning  of  the  20th  sighted  a  boat 
which  those  on  board  her  took  to  be  a  pilot  boat,  and  they  aooord- 
ingly  ran  down  for  her  ;  but  whilst  so  doing  a  heavy  sea  swept  over 
her  stern,  broke  her  wheel,  and  knocked  away  the  two  seamen  who 
were  at  it,  hurting  one  of  them  very  badly,  upon  which  she  came  up 
into  the  wind,  and  the  foresail  and  fore-topmast  staysail  blew 
away,  and  she  became  unmanageable  ;  those  on  board  her  then  hoisted 
the  peak  of  the  mainsail  and  hove  her  to  the  wind,  which  was  blow- 
ing very  heavily  from  the  W.N.W.,  and  she  drifted  to  leeward  nuUI 
she  was  within  the  North-west  light  Ship,  when  her  anchors  were  let 
go  with  a  great  quantity  of  chain  ;  but  her  starboard  anchor  parted, 
and  she  continued  to  drive  from  time  to  time  during  the  night,  burn- 
ing signals  of  distress. 

17.  When  the  said  steam-tugs  "  Brother  Jonathan "  and  ^*  Co- 
lumbus "  reached  the  '^  Pride  of  Canada  "  as  aforesaid,  she  was  in  a 
very  dangerous  position,  and  was  without  a  pilot;  the  wind  was 
blowing,  and  the  tide  was  setting  on  to  the  Great  Burbo  Bank  ;  her 
crew  consisted  of  nine  hands  all  told,  and  four  of  them  were  laid  up 
and  unable  to  work,  and  they  were  unable  to  get  up  her  anchor  or  to 
slip  it,  and  but  for  the  services  of  the  said  steam- tugs  the  **  Pride  of 
Canada  "  would  have  sunk  at  her  anchor,  or  have  been  driven  on  to 
the  said  bank,  and  with  her  cargo  and  those  on  board  her  have  been 
totally  lost. 

18.  The  ^'Brother  Jonathan  "  rendered  great  and  essential  ser- 
vices to  the  '*  Pride  of  Canada,"  not  only  iu  towing  and  docking  her, 
but  also  in  breaking  the  said  anchor  chain  ;  and  in  rendering  the 
aforesaid  services  the  ^^  Brother  J'onathan  "  encountered  considerable 
risk,  and  spoiled  two  valuable  towing  hawsers.  > 

And  the  said  J.  \Y.  C.  prays  the  right  honourable  the  judge 
to  pronounce  such  a  sum  to  be  due  to  the  plaintiff  for  their 
aforesaid  services  as  to  him  may  seem  meet,  and  to  condemn 
the  defendants  and  their  bail  therein  and  in  costs  ;  and 
that  otherwise  right  and  justice  may  be  administered  in  the 
premises. 


LIV.  Another  Form  on  behalf  of  a  Steam  Tug, 

The  "  Annapolis  "  (a). 

J.  P.,  faster, 

K.  and  O.,  solicitors  for  the  plaintiffs  in  a  cause  of  salvage 

instituted  on  behalf  of  H.  J.  W.,  T.  C,  J.  G.  and  W.  G.,  the 

owners  of  the  steam  tug  the  ''  Storm  King,"  and  of  J.  N.,  the 

master,  and  others  the  crew  thereof,  against  the  ship  or  veasel 


(a)  1  Losh.  355. 
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''  AnnapoliB,"  her  tackle,  apparel  and  furniture,  and  the  cargo 
now  or  lately  laden  therein,  together  with  the  freight  due  for 
the  transportation  thereof,  and  against  the  owners  of  the  said 
Tessel  and  the  owners  of  the  said  cargo,  intervening,  say  aa 
follows  : — 

1.  That  on  the  10th  day  of  January,  1861,  the  <<  Storm  King,"  a 
steam-tug  belonging  to  the  port  of  Liverpool,  of  the  value  of  60002., 
of  the  burthen  of  100  tons  register,  and  of  290  real  horse  power, 
manned  by  a  crew  of  nine  hands  all  told,  was  employed  by  the  master 
of  the  American  ship  or  vessel  the  ^*  Annapolis,"  the  vessel  proceeded 
against  in  this  cause,  to  tow  her  from  the  sea  into  the  River  Mersey, 
and  to  dock  her  there.  That  on  the  same  day  the  said  vessel  **  An- 
napolis "  having  been  accordingly  towed  by  the  said  steam-tug  into 
the  said  Kiver  Mersey  was  brought  to  anchor  south-east  of  Bock 
Ferry  Slip,  and  there  left  till  such  time  as  she  would  require  to  bo 
docked. 

2.  That  at  about  half-past  seven  o'clock  in  the  morning  of  the  26th 
day  of  the  said  month  the  said  tug  again  began  to  tow  the  *^  Anna- 
polis "  to  the  Waterloo  Pier  Head  for  the  purpose  of  the  **  Annapolis  " 
docking  in  the  Waterloo  Dock. 

3.  That  at  about  8  o'clock  A.M.,  of  the  said  25th  day  of  January, 
when  the  tide  was  flowing  at  a  very  rapid  rate  up  the  Kiver  Mersey, 
and  when  the  *' Annapolis"  and  the  "Storm  King"  were  a  little 
north  of  the  King's  Dock  Basin,  a  foreign  barque,  the  "Johanna 
Stoll,"  came  violently  into  collision  with  the  "  AnnapoUs." 

4.  That  the  "  Storm  King,"  which  had  been  made  fast  to  the  port 
side  of  the  ^'Annapolis,"  was  compelled,  in  order  to  avoid  being 
smashed  between  the  "  Annapolis  "  and  the  "  Johanna  Stoll,"  to  cut 
away  one  rope,  to  let  go  all  the  others,  and  to  back  astern  as  fast  a% 
she  could  :  that  the  "  Annapolis "  and  the  "  Johaima  Stoll "  then 
drifted  up  the  river  together  almost  broadside. 

6.  That  the  "  Storm  King''  then  came  up  on  the  starboard  side  of 
the  "  Annapolis,''  and  threw  a  line  on  board  of  her  for  her  hawser  ; 
but,  in  consequence  of  the  confusion  on  board  the  "  AnnapoUs  "  at 
the  time,  only  one  man  attempted  to  make  fast,  and  he  failed  in  doing 
so;  and  the  "Annapolis"  and  "Johanna  Stoll"  continued  to  drive 
together,  and  the  "Johanna  Stoll"  came  into  collision  with  the  brig 
"Anne." 

6.  That  after  the  "  Johanna  Stoll "  got  clear  of  the  brig  "  Anne," 
the  "  Annapolis  "  and  the  "  Johanna  Stoll "  continued  to  drive  together 
up  the  river  about  100  yards,  when  the  "  Annapolis  "  got  clear  of  the 
**  Johanna  Stoll,"  and  went  drifting  up  the  river  by  herself. 

7.  That  a  vessel  called  the  "Golden  Light"  was  lying  at  anchor 
in  the  said  river,  a  little  south  of  Tranmere  Ferry  ;  when  the  "  An- 
napolis," with  her  port  side  between  her  main  and  mizen  masts, 
struck  the  starboard  bow  of  the  "  Golden  Light,"  and  then  swung 
right  across  her  bow,  with  her  head  to  the  westward,  and  both  ships 
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went  drifting  up  the  river.  That  the  anchor-chain  of  the  '^  Golden 
light "  parted,  and  both  the  said  vessels  continned  drifting  np  the 
river,  with  great  danger  to  themselves,  and  in  the  direction  of  and 
at  the  great  risk  of  coming  into  collision  with  other  vessels  lying  at 
anchor  in  the  said  river. 

8.  That  just  as  the  <' Annapolis"  had  got  across  the  bow  of  the 
**  Golden  Light,"  the  said  steam-tug,  the  '*  Storm  King,"  snoceeded 
in  getting  the  hawser  of  the  *^  Annapolis  "  on  board,  and  proceeded 
to  make  the  same  fast,  the  '*  Annapolis  "  and  *'  Golden  light "  driving 
np  the  river  all  the  time.  That  just  as  the  said  vessel,  the  "  Golden 
Light,"  was  about  striking  an  American  vessel,  called  the  "  H.  M. 
Hayes,"  which  was  lying  at  anchor  a  little  to  the  south-west  of  where 
the  **  Golden  Light''  had  herself  been  at  anchor,  the  '*  Storm  Kiog  " 
got  a  strain  npon  the  said  hawser,  and,  with  another  steamer,  the 
"  Lioness,"  which  had  got  another  hawser  from  the  "  Annapolis  "  on 
board,  succeeded  id  towing  her  dear  of  the  *^  Golden  Light." 

9.  That  at  the  time  when  the  ''Annapolis"  was  towed  clear  of  the 
''  Golden  Light,"  she  was  in  imminent  danger  of  coming  into  collision^ 
not  only  with  the  said  American  vessel  the  ''  H.  M.  Hajes,"  but  also 
with  a  man  of  war  called  the  "  Majestic,"  which  was  lying  to  -the 
south  and  west  of  her,  in  which  direction  the  tide  was  setting.  That 
in  the  eveLt  of  such  collision,  the  *'  Annapolis "  would,  in  all  pro- 
bability, have  sunk  or  sustained  considerable  damage  to  herself  and 
her  cargo. 

10.  That  as  soon  as  the  "  Annapolis"  had  been  towed  dear  and 
brought  to  anchor  with  her  head  to  the  tide,  and  placed  in  safety, 
having  the  steamer  **  Lioness  "  fast  ahead,  the  "  Storm  King  "  steamed 
away  to  the  assistance  of  the  said  '*  Golden  Light,"  and  sent  another 
steamer  to  go  and  assist  the  "  Annapolis  "  to  dock. 

11.  That  in  the  performance  of  the  aforesaid  services  the  ''Storm 
King  "  was  in  considerable  danger,  and  ran  great  risks. 

12.  That  the  ''Annapolis,"  her  cargo  and  freight,  are  together  of 
the  value  of  £23,071  3«. 

Wherefore  the  said  N.  and  O.  pray  the  right  honourable  the 
judge  to  pronounce  such  a  sum  to  be  due  to  the  plaintiffs 
for  the  aforesaid  services,  as  to  him,  in  his  wisdom,  shall 
seem  meet ;  and  to  condemn  the  defendants,  and  the  bail 
given  on  their  behalf  therein,  and  in  the  costs  of  this 
suit. 


LV.  A'iiswer  to  Form  LIU.,  Supr<i, 

J.  and  S.,  proctors  for  the  defendants,  in  answer  to  the 
petition  of  the  plaintiffs,  say  as  follows  : — 

1.  They  deny  the  truth  of  the  several  averments  contained  in  the 
said  petition. 

2.  A   short   time   before   the  "  Brother  Jonathan "  reached  the 
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^  Pride  of  Canada,''  as  alleged  iu  the  fourth  article  of  the  said  petition, 
and  from  that  time  up  to  the  time  when  the  said  schooner  was  docked 
in  safety,  the  steam- tug,  the  '^Columbus/'  rendered  to  the  ''Pride  of 
Canada  "  assistance  and  services  other  than  the  as&istance  and  services 
mentioned  in  the  said  petition. 

3.  To  the  I7th  article  ;  the  ''  Scout,"  a  steam-tng  of  great  power, 
had  been  hired  by  Messrs.  C.  H.  d^  S.,  the  owners  of  the  ''Pride  of 
Canada,"  and  had  been  sent  out  to  the  assistance  of  the  said  schooner, 
and  was  not  far  from  the  said  schooner  when  she,  the  said  schooner, 
was  reached  by  the  "  Brother  Jonathan."  If  the  "  Brother  Jonathan  " 
and  the  "Columbus"  had  not  first  oome  up  with  the  "Pride  of 
Canada,"  the  "  Scout "  would  have  been  in  time,  and  would  have 
been  perfectly  ready  and  able,  alone,  without  any  other  aid,  to  have 
rendered  to  the  said  schooner  any  assistance  or  services  which  she 
might  have  needed,  and  to  have  towed  her  safely  into  dock. 

And  the  said  J.  and  S.  pray  that  the  right  honourable  the 
judge  will  be  pleased  to  reject  the  said  petition,  to  dismiss 
the  defendants  from  this  suit,  and  to  condemn  the  plaintifib 
in  the  costs  thereof. 


LYI.   Reply  in  same  Case, 


J.  W.  C,  solicitor  for  the  plaintiffs,  in  reply  to  the  answer 

of  the  defendants,  denies  the  allegations  and  statements  in  the 

same,  and  fuiiher  says  as  follows  : — 

1.  To  the  3rd  article  of  the  said  answer  :  the  steam  tug  "  Scout  " 

is  a  small  boat  of  small  power,  and  would  not  have  been  able  to  render 

to  the  said  schooner,  "  Pride  of  Canada,"  the  assistance  which  she 

reqtured,  and  which  was  rendered  by  the  "  Brother  Jonathan  ; "  the 

"  Scout ''  in  going  out  with  the  Liverpool  life-boat  in  tow,  was  met 

by  the  "  Brother  Jonathan  "  in  the  Bock  Channel,  as  the  "  Brother 

Jonathan  "  was  returning  with  the  said  schooner,  which  the  "  Brother 

Jonathan  "  had  then  brought  into  the  Rook  Channel  out  of  danger. 


LVII.   Canciunon  in  same  Case, 


J.  &  S.,  proctors  for  the  defendants,  deny  the  averments 
contained  in  the  plaintiffs'  reply,  and  pray  that  the  plead- 
ings be  ooududed. 


LVIII.   Answer  to  Form  LIV.,  supra, 

W.  T.  P.,   proctor  Tor  the  defendants  for  answer  to  the 
petition  filed  in  this  cau^e,  says  as  follows  : — 

/ 
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1.  The  "  AnoapoliB,"  of  Baltimore^  is  a  ship  of  896  tons  registered 
tonnage,  and  manned  by  a  crew  of  twenty-two  hands,  including  the 
master.  On  the  25th  day  of  Febmaiy,  1861,  she  had  on  board, 
besides  her  said  crew,  six  extra  hands  to  assist  in  docking  the  aaid 
ship,  and  was  laden  with  a  cargo  of  grain,  flour,  and  other  mer- 
chandise. 

2.  On  the  19th  day  of  January,  1861,  the  *' Annapolis"  was  at  sea 
off  the  little  Ormshead,  when  the  '^  Storm  King"  came  alongside,  and 
the  master  thereof  then  and  there  agreed  with  the  master  of  the  '^  An- 
napolis" for  the  sum  of  £16  to  tow  the  ^'Annapolis"  thence  into  the 
port  of  Liverpool,  and  afterwards  into  one  of  the  wet  docks  belonging 
to  the  said  port. 

3.  On  the  said  26th  day  of  February,  1861,  the  <<  Annapolis"  was 
in  the  river  Mersey  in  tow  of  the  "  Storm  King"  pursuant  to  the  said 
agreement. 

4.  The  '*  AnnapoHs"  came  into  collision  with  the  **  Johanna  StoU,'* 
and  the  '<  Storm  King"  then  left  the  '^  Annapolis"  as  set  forth  in  the 
said  petition. 

6.  The  port  anchor  of  the  '^Annapolis"  became  £ftstened  in  the  star- 
board bow  of  the  "Johanna  StolL  "  The  starboard  anchor  of  the  ''Anna- 
polis "  was  let  go,  but  the  same  dragged  and  continued  to  drag. 

6.  The  **  Johanna  Stoll "  and  '*  Annapolis  "  afterwards  got  dear  of 
each  other ;  one  fluke  of  the  port  anchor  was  broken,  and  the  said  an- 
chor dropped  to  the  bottom  of  the  said  river  and  there  got  out  of  the 
shackles.  The  "Annapolis"  drifted  up  the  said  river  with  her  starboard 
anchor  dragging,  and  the  chain  of  the  port  anchor  out  over  her  port 
side. 

7.  The  steam  tug  "Lioness  "  of  63  tons  r^^stered  tonnage,  and  with 
engines  of  100  actual  horse  power,  lying  off  the  Albert  Dock  Wall, 
thereupon  came  up  on  the  starboaoxl  side  of  the  "  Annapolis,"  and  a 
hawser  from  the  "Annapolis"  was  immediately  put  on  board  the 
**  lioness,"  and  made  fast  thereto. 

8.  The  "  Annapolis  "  then  came  into  collision  with  the  **  Golden 
Light,"  which  was  then  situate  about  250  yards  from  the  place  where 
the  "  Johanna  Stoll "  and  the  "  Annapolis"  got  clear  of  each  other  as 
aforesaid.  The  "  Annapolis  "  drifted  some  distance  up  the  said  river 
with  her  head  to  the  northward  and  westward,  when  strain  was  got 
upon  the  hawser,  and  by  means  thereof,  and  of  the  starboard  anchor, 
which  was  still  dragging,  the  "Annapolis"  was  got  clear  of  the 
"  Golden  light,"  and  kept  from  further  drifting. 

9.  The  "Storm  King"  afterwards  came  up  upon  the* port  side  of 
the  ''  Annapolis,"  and  a  hawser  having  been  made  fast,  the  "Storm 
King,"  as  well  as  the  "  Lioness,"  took  the  "Annapolis"  in  tow.  Those 
on  board  the  "Storm  King"  were  hailed  from  the  "  Annapolis"  to 
lash  the  "Storm  King"  alongside  of  her,  but  in  about  five  minutes 
from  the  time  when  the  "  Storm  King"  had  so  come  up  to  the  "Anna- 
polis," the  "Storm  King"  let  go  and  left  the  "Annapolis." 
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10.  The  '^  AnnapoliB"  having  slipped  her  starboard  anchor  and  port 
chain,  was  taken  in  tow  by  the  ^*  Lioness,"  and  shortly  afterwards 
another  steam  tog  called  the  '^ British  Queen"  came  alongside  and 
made  fast  to  the  port  side  of  the  ^'Annapolis,"  and  the  two  *ny 
together  towed  her  into  the  Waterloo  Dock  in  the  said  river. 

11.  After  the  << Storm  King"  left  the  <* Annapolis"  (on  the  <<An. 
napolis"  coming  into  collision  with  the  ''Johanna  StoU"),  the 
**  Storm  King  "  did  not  come  to  the  assistance  of  the  **  Annapolis  ** 
until  the  latter  vessel  had,  by  means  of  her  starboard  anchor,  and 
with  the  assistance  of  the  **  Lioness,"  got  clear  of  the  ''  Golden  Li^t," 
and  was  kept  from  further  drifting. 

12.  On  the  **  Storm  King"  so  coming  to  the  assistance  of  the  '' An- 
napolis," the  **  Storm  King  "  only  remained  about  five  minutes,  and 
then  left  her,  and  never  afterwards  returned  to  her. 

13.  It  is  not  true,  as  set  forth  in  the  7  th  article  of  the  said  peti- 
tion, that  the  "  Annapolis  "  swung  with  her  head  to  the  westwarcL 

14.  It  is  not  true^  as  set  forth  in  the  7  th  article  of  the  said  peti- 
tion,  that  both  vesseLs,  to  wit,  the  ' 'Annapolis"  and  "Qolden  light," 
continued  drifting  with  great  danger  to  themselves,  and  at  great 
risk  of  coming  into  collision  with  other  vessels  lying  at  anchor  in  the 
said  river. 

15.  It  is  not  true,  as  set  forth  in  the  10th  article  of  the  said  peti- 
tion, that  the  ''Annapolis"  had  been  towed  to  anchor  and  placed  in 
safety. 

16.  The  averment  contained  in  the  8th,  0th,  and  11th  Articles  of 
the  said  petition  are  not  true. 

17.  Under  the  circumstances  aforesaid  W.  T.  P.  submits, — 

That  the '"  Storm  King"  and  those  on  board  of  her  rendered 
no  salvage  services  to  the  "Annapolis." 

That  the  master  of  the  "  Storm  King"  wilfully  broke  the  said 
agreement  to  dock  the  "AnnapoUs,"  and  in  consequence  thereof 
it  became  necessary  to  obtain  the  assistance  of  the  said  steam 
tug  "  lioness,"  and  thereby  to  incur  considerable  salvage  and 
other  expenses,  and  that  by  reason  of  the  premises  the  plain- 
tifEs  are  not  entitled  to  any  compensation  for  their  said  sal- 
vage services  (if  any). 

Wherefore  W.  T.  P.  prays  the  Right  Honorable  the  Judge 
to  pronounce  that  no  salvage  services  were  rendered  by 
the  "Storm  King  "to  the  "Annapolis,"  as  set  forth  in 
the  said  petition,  to  dismiss  the  prayer  thereof,  and  to 
condemn  the  plaintifik  in  the  costs  of  this  suit. 


LIX.  Eeply  in  same  Case, 

N.  and  0.,  solicitors  for  the   plaintiffs,   in  reply  to  the 
answer  of  the  defendants,  say  : — 

/  2 
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1.  That,  referring  to  the  avermentB  in  the  2nd  article  of  the  aaid 
answer,  they  deny  that  the  aerviceB  rendered  to  the  ''  Annapolis"  bjr 
reason  of  her  having  come  into  collision  with  the  ^'  Johanna  Stoll,"  aA 
set  forth  in  the  petition  filed  in  this  cause,  were  services  which  they 
were  bound  to  perform  as  part  of  or  in  pursuance  of  the  agreement  in 
the  said  article  mentioned. 

2.  That  it  is  not  true,  as  stated  in  the  8th  article  of  the  said 
answer,  that  the  '' Annapolis"  was  got  clear  of  the  ^* Golden  Light" 
by  the  aid  only  of  the  steam  tug  *'  Lioness  "  and  of  her  own  starboard 
andior,  nor  as  stated  in  the  9th  Article  of  the  said  answer,  that  the 
*^  Storm  King "  afterwards  came  up,  or  that  she  left  the  **  Anna- 
polis" in  about  five  minutes,  for  they  say  that  the  '^ Lioness"  was 
unable  to  move  the  '*  Annapolis,"  and  was  herself  being  dragged  up 
the  river  by  the  ^^  Annapolis  *'  until  the  "  Storm  King "  came  up, 
when,  by  means  of  her  superior  power,  she  with  the  assistance  of  the 
"  LioneB9,"  got  the  "  Annapolis  "  clear  of  the  "  Golden  Light ;"  and 
it  lias  not  till  after  the  '^  Annapolis"  was  taken  to  a  place  of  safety, 
and  the  services  of  the  ^*  Storm  King  "  were  required  by  other  vessels 
to  prevent  further  mischief,  that  she  left  the  '^  Annapolis." 

3.  That  the  steam  tug  "  British  Queen,"  which,  i^ith  the  assist- 
ance of  the  ^'  Lioness,"  towed  the  '^  Annapolis"  into  dock  as  alleged 
in  the  10th  article  of  the  said  answer,  was  employed  so  to  do  by  the 
'^  Storm  King,"  and  was  paid  for  her  said  services  by  the  owners 
thereof. 


LX.   Hejoinder  in  same  Ccue. 

W.  T.  P.  as  aforesaid  for  rejoinder  to  the  plaintifFs*  ^9^7 
in  this  cause  says  as  follows  : — 

1.  It  is  not  true,  as  stated  in  the  second  article  of  the  said  reply, 
that  the  "  Lioness ''  was  unable  to  move  the  "  Annapolis,"  and  was 
herself  being  dragged  up  the  river  by  the  *' Ajinapolis "  until  the 
''  Storm  King  "  came  up,  when,  by  means  of  her  superior  power,  she, 
with  the  assistance  of  the  **  Lioness,"  got  the  "  Annapolis  "  clear  of 
the  "Golden  Light." 

2.  He  denies  the  truth  of  the  averments  contained  in  the  third 
article  of  the  said  reply. 

Wherefore  the  said  W.  T.  P.  prays  as  before. 


LXL  Answer  and  Conclusion  to  Form  LII.,  supra^  confessing  the 

Fetition. 

H.  G.  S.,  proctor  for  the  defendants,  says  he  admits  the 
facts  as  pleaded  in  the  petition  filed  in  this  cause,  and  humbly 
submits  to  the  judgment  of  this  honourable  court  thereon, 
and  prays  that  the  pleadings  may  be  concluded. 
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LXII.  Antww  on  behalf  of  the  Ovmers  of  CargOy  repeating  the 
Answer  JUed  on  behalf  of  the  Owners  of  Ship, 

H.  H.  D.y  the  proctor  for  Messrs,  J.  A.  t  Go.  of , 

Messrs.  K.  and  A.  of ,  and  Messrs.  F.  H.  and  Co.,  of 


all  in  the  city  of  London,  merchants,  and  others  the  owners  of 

the  cargo  lately  laden  on  board  the  ship  or  vessel  **  Champion 

of  the  Seas,''  defendants  in  this  cause,  says, — 

That  he  repeats  the  answer  filed  on  behalf  of  the  owners  of  the  said 

ship  **  Champion  of  the  Seas,"  in  this  cause,   and  prays  the  right 

honourable  the  judge  to  pronounce  such  a  moderate  sum  to  be  due 

to  the  plaintiffs  for  their  services  to  the  said  cargo  as  to  him  shall 

seem  meet. 

LXIIL  Form  of  Allegation  in  Petition  that  the  Salving  Ship 

deviated  (a). 

In  performing  the  services  aforesaid,  the  ^^  May  Queen  "  was  com- 
pelled to  and  did  deviate  from  her  said  voyage  to  Alexandria  for  a 
period  of  seventy  hours,  and  the  policies  of  insurance  upon  the  said 
vessel  and  cargo  were  thereby  avoided. 


LXIV.  Forms  of  Allegation  of  Tender  and  appropriate  Prayer, 

The  defendants  haye  duly  tendered  to  the  plaintiffs  the  sum  of 
X550  in  respect  of  the  aforesaid  services,  and  the  damages  sustained 
by  the  "  Universe,"  and  the  cause  of  action  aforesaid,  together  with 
such  costs  as  may  be  due  by  law  in  respect  of  this  suit,  but  the 
plaintiffs  have  refused  the  said  sum  so  tendered  as  aforesaid. 

Wherefore  the  said  solicitors  as  aforesaid  pray  the  right  ho- 
nourable the  judge  to  pronounce  for  the  said  tender,  and  to 
condemn  the  plaintiffs  iu  the  costs  subsequent  to  the  same. 


The  defendants  have  legally  tendered  to  the  plaintiffs  the  sum  of 
£500  for  the  services  rendered  by  them,  and  they  submit  that  the 
plaiutiffs  are  not  entitled  to  any  further  or  higher  sum. 

And  the  said  C.  S.  and  C.  therefore  pray  the  right  honourable 
the  judge  to  pronounce  for  the  sufficiency  of  the  aforesaid 
tender  and  to  dismiss  the  defendants  and  their  bail  from 
all  further  observance  of  justice  in  the  premises,  and  to 
condemn  the  plaintiffs  in  the  costs  of  these  proceedings 
from  the  time  when  such  tender  was  made. 


Before  the  institution  of  this  cause  a  tender  of  £40  was  made  to 
the  solicitor  for  the  plaintiffs,  and  an  offer  'to  pay  the  amount  of 
damage  done  by  the  breaking  of  the  ^'Duntroon  Castle's "  towing 
hook,  and  the   proctor   for  the  defendants  paid  into  tfie  registry, 

(a)  The  Scindia,  L.  B.  1  P.  C.  241—264. 
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before  the  petition  of  the  plainti£b  was  filed,  the  Bum  of  £40,  as  a  saffi- 
dent  remuneration  for  the  said  servioe  of  the  said  two  steain-tiigs,  and 
the  sum  of  £8  15s.  7d.,  being  the  amount  of  the  damage  auatamed  by 
the  ateam-tug  *^  Duntroon  Cattle  "  by  the  breaking  of  her  towing  hook. 
And  the  proctor  for  the  defendants  prays  the  right  honourable 

the  judge  to  make  such  order  in  the  premises  as  shall  to 

him  seem  meet. 


LXV.  Form  of  Prayer  in  Anaicer  v^here  some  Services  are  admiUed, 

And  the  said  O.,  R.,  and  R.,  pray  the  right  honourable  the 
judge  to  award  such  sum  to  the  plainti£b  for  the  aforesaid 
services  as  to  him  shall  seem  meet,  and  that  right  and 
justice  may  be  otherwise  done  and  administered  in  the 
premises. 


DISTRIBUTION  OP  SALVAGE. 
liXVI.  Form  of  PetUion. 

m 

In  the  High  Court  of  Admiralty. 


The 


A.  B.,  solicitor  for  0.  D.»  E.  F.  and  G.  H.,  of  Lowestoft 
in  the  county  of  Suffolk,  the  plaintiffs,  in  a  cause  of  distribu- 
tion of  salvage  instituted  against  G.  Y.  D.,  of  Lowestoft  j 
aforesaid,  agent  for  the  owners  of  the  steam-tug  **  Powerftil,'' 
and  against  the  owners,  master,  and  crew  of  the  said  steam* 
tug,  says  as  follows  : — 

1.  The  plaintifEs  are  respectively  masters  of  fishing  luggers  belong- 
ing to  the  i>ort  of  Lowestoft,  of  great  skill  and  experience,  and  on 
the  6th  day  of  November,  1859,  the  said  G.  Y.  D.,  who  is  the 
harbour- master  of  the  said  port,  and  also  agent  for  the  steam-tog 
<*  Powerful,"  applied  to  the  plaintiffs  to  go  on  board  the  said  steam- 
tug  and  asdst  her  in  rescuing  the  steamer  **  Enchantress,"  which  was 
then  in  great  distress  off  the  said  port. 

2.  The  plaintiffs  accordingly  went  on  board  the  said  steam-tug,  and 
by  their  skill  and  experience  they  were  of  great  service  in  enabling  the 
said  steam-tug  to  take  the  shortest  route  across  the  sands  to  the  said 
steamer  '*  Enchantress,"  and  to  take  her  in  tow  and  bring  her  into  a 
place  of  safety. 

3.  The  Pakefield  life-boat  was  at  the  same  time  rendering  services 
to  the  ^'  Enchantress,"  and  it  was  agreed  between  those  on  board  the 
'<  Powerful "  and  the»crew  of  the  said  lifeboat,  that  any  sum  which 
might  be  paid  for  their  services  to  the  **  Enchantress "  should  be 
divided  uf  equal  moieties  between  them. 

4.  The  owners  of  the  ''  Enchantress  "  have  paid  to  the  said  G.  Y. 
D.  the  sum  of  £760  for  the  entire  services  so  rendered,  of  which  the 
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owners  of  the  **  Powerful,*'  and  those  on  board  of  her,  are  entitled 
to  one  moiety  or  £375. 

6.  The  crew  of  the  ^'  Powerfol/'  other  than  the  plaintiffs,  consisted 
of  the  master  and  six  men. 

6.  The  defendants  have  tendered  to  the  plaintiffs  the  snm  of 
£14  17b.  ed.  only,  being  at  the  rate  of  £4  17«.  6d.  each  for  their  said 
Hervices,  which  the  plaintiffs  have  rejected  as  being  wholly  inequitable 
and  insuflScient,  and  the  defendants  have  refused  to  pay  any  greater 
sum  to  the  plaintiflEs. 

The  solicitor  for  the  plaintiffs  therefore  prays  the  right  honour- 
able the  judge  to  order  that  an  equitable  proportion  of  the 
said  sum  of  £375  be  paid  to  the  plaintiffs,  and  to  condemn 
the  defendants  in  the  costs  of  this  suit,  and  that  right  and 
justice  may  otherwise  be  done  in  the  premises. 


LXVII.   Another  Form. 

A.  B.,  solicitor  for  C.  D.,  E.  F.  and  G.  H.,  of  Liverpool, 
in  the  county  of  Lancaster,  the  plaintiff  in  a  cause  of  dis- 
tribution of  salvage  instituted  against  L.  M.,  N.  O.  and  S.  T., 
of  Liverpool  aforesaid,  owners  of  the  steam-tug  *' Brother 
Jonathan." 

1.  The  plaintiffii  were  on  the  —  day  of ,         »,  three  of  the 

crew  of  the  **  Brother  Jonathan,"  which  is  a  steam-tug  belonging  to 
the  port  of  Liverpool,  and  employed  in  towing  vessels  into  and  out  of 
the  said  i>ort, 

2.  On  that  day  it  vras  blowing  a  heavy  gale  ;  and  about  half-past 
one  in  the  afternoon  the  said  steam-tug  sailed  out  of  the  Mersey  for 
the  purpose  of  rendering  assistance  to  a  slup  called  the  "  Pride  of 
Canada,"  which  was  then  in  great  distress  and  imminent  danger  in 
the  Victoria  Channel,  outside  the  said  port. 

3.  The  *^  Brother  Jonathan  **  reached  the  <*  Pride  of  Canada  "  about 
half-past  4  o'clock  the  same  afternoon,  and  after  many  fruitless 
attempts,  continued  through  the  night,  succeeded  in  getting  the  **  Pride 
of  Canada "  in  tow,  and  taking  her  into  a  place  of  safety  in  a  dock 
at  Liverpool  by  noon  the  next  day. 

4.  The  crew  of  the  ^*  Brother  Jonathan,"  other  than  the  plaintifis, 
consisted  of  the  master  and  eight  men.  The  plaintiffs  took  their  full 
share  with  the  rest  of  the  crew  of  the  ^'  Brother  Jonathan  "  in  render- 
ing the  said  services,  and  were  exposed  to  imminent  risk  and  peril  in 
BO  doing. 

5.  I'he  owners*  of  the  **  Pride  of  Canada "  and  her  cargo  have 
paid  to  the  defendants,  and  the  defendants  have  accepted,  the  sum  of 
£1000  for  the  services  so  rendered  to  the  *^  Pride  of  Canada ;"  but 
the  defendants,  though  frequently  requested,  wholly  refuse  to  pay  to 
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the  plaintiflb  any  portion  of  the  said  sum,  and  deny  all  right  on  the 

part  of  the  plaintifis  to  participate  therein. 

Wherefore  the  solicitor  of  the  plaintiflh  prays  the  riglii 
honoarable  the  judge  to  order  an  equitable  proportion  of 
the  said  sum  to  be  paid  to  the  plaintiffa,  and  to  condemii 
the  defendants  in  the  coats  of  this  snit. 


LXYIII.  Answer  to  the  preceding  Form, 

J.  W.  C,  solicitor  for  the  defendants,  in  answer  to  the 
petition  of  the  plaintiffs,  says  as  follows : — 

1.  The  defendants  are  the  owners  of  the  said  steam-tng,  '*  Brother 
Jonathan,"  and  of  other  steam-tugs  belonging  to  the  said  port. 

2.  The  ''Brother  Jonathan,'' and  the  said  steam-tugs  were  bnflt 
and  the  crews  thereof  engaged  for  the  express  purpose  of  rendering 
towage  and  salvage  services,  and  for  no  other  services  whatever. 

3.  The  plaintiffs  and  the  rest  of  the  crew  of  the  *'  Brother  Jonathan," 
and  also  the  crews  of  the  other  steam-tugs  belonging  to  the  defendants 
were  engaged  at  weekly  wages  paid  to  them  whether  services  were 
actually  performed  or  not. 

4.  The  services  rendered  by  the  plaintiffs,  and  the  rest  of  the  crew 
of  the  "  Brother  Jonathan  "  on  the  occasion  in  question,  were  rendered 
as  a  part  of  their  ordinary  employment. 

6.  .The  defendants  have  frequently  been  paid,  and  have  frequently 
had  awarded  to  them  by  this  honourable  court,  large  sums  in  respect 
of  salvage  services  rendered  by  the  '^  Brother  Jonathan  "  during  the 
time  the  plaintiffs  formed  part  of  her  crew,  and  upon  no  previous 
occasion  has  any  claim  to  participate  therein  been  made  upon  them 
by  the  plaintiffs  or  any  of  the  crew,  but  occasionally  they  have  given 
small  sums  to  the  crew  by  way  of  encouragement. 

6.  It  is  the  well-known  understanding  amongst  the  crews  of  the 
defendants'  steam-tugs  that  they  are  not  to  participate  in  any  sums 
which  the  defendants  may  receive  in  respect  of  salvage  services  ren- 
dered by  their  steam-tugs,  and  the  plaintiffs  entered  into  the  service 
of  the  defendants  upon  such  understanding. 

The  solicitor  for  the  defendants  therefore  humbly  submits  that 
the  plaintiffs  are  not  entitled  to  any  portion  of  the  said 
sum  of  £1000,  and  prays  the  right  honourable  the  judge  to 
pronounce  against  the  claim  of  the  plaintiffs,  and  to  oon- 
denm  them  in  costs. 


TOWAGE.  CXXXVU 

LXIX.  Statement  in  an  Antwer  of  on  Agrtemetit  w%U\in  ihe  M,  8,  A, 

Act,  1862,  a.  18  (a). 

By  the  terms  of  the  agreement  made  between  the  plaintiffs  and  the 
defendants  at  the  time  that  the  plaintiffs  entered  into  the  service  of 
the  defendants  on  board  the  said  steam-tug,  the  said  steam-tng  was 
from  time  to  time  to  be  employed  on  salvage  service,  and  it  was  then 
stipulated  and  agreed  that  the  plaintiffs  should  not  be  entitled  to  par- 
ticipate in  any  sums  which  might  be  paid  to  the  defendants  in  respect 
of  salvage  services  rendered  by  the  said  Bteam-tug,  and  the  plaintiffs 
ab-uidoned  all  right  that  they  otherwise  might  have  or  obtain  in  the 
nature  of  salvage. 


LXX.  Form  of  Prayer  cuking  that  the  Salvage  Money  he  brought  into 

Court, 

The  proctor  for  the  plaintiffs  prays  the  right  honourable  the 
judge  to  grant  a  monition,  commanding  the  said  A.  B.,  0.  D., 
and  E.  F.,  to  state  upon  oath  what  sums  they  have  received 
from  the  owners  of  the  ''Mary,"  or  her  cargo,  or  from  any 
person  acting  on  their  behalf  as  reward  for  the  salvage  services 
*  rendered  by  the  '*  Powerful "  and  her  crew  as  aforesaid,  and 
to  pay  the  same  into  the  registry  of  this  honourable  court ; 
and  further  prays  the  right  honourable  the  judge  to  order  an 
equitable  proportion  thereof  to  be  paid  to  the  plaintiffs,  and 
to  condemn  the  defendants  in  the  costs  of  these  proceedings. 


TOWAGE. 
LXXT.  AjBUdavit  to  Lead  Warrant  (6). 

In  the  High  Court  of  Admiralty  of  England. 

The . 

E.  F.,  Master, 

I,  A.  B.,  of ,  in  the  county  of ,  make  oath  and 

say  as  follows  : — 

1.  On  the day  of ,  E.  F.,  the  then  master  of  the  barque 

or  vessel ,  the  same  then  being  off ,  engaged  the  steam  tug 

,  of ,  belonging  to ,  and  of  which  I  am  roaster  [or 

owner],   to  tow  the  said  barque  or  vessel  from to ,  and 

(a)  See  The  Pride  of  Canada^  Br.  k     generally  settled   without    a    petition 
L.  208.  being  filed — a  form  of  petition  maj  be 

{h)  In  cases  of  towage  the  snit  is     framed  from  this  affidavit. 
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afterwards  to  attend  upon  the  eaid  barque  or  veaaeL     The  said  steam 

tog  did  accordingly  tow  the  said  vessel  from to ,  aforesaid, 

and  did  attend  upon  her  there. 

2.  For  snch  services  so  rendered  by  the  said  steam- tug  to  the  sud 
barqne  or  vessel  there  is  due  and  owing  the  sam  of  £ . 

3.  I  have  applied  to  the  said  owners  of  the  said  barque  and  to  the 

said  master  for  payment  of  the  said  sum  of  £ ,  so  due  as  aforesaid, 

but  they  have  refused  and  decline  to  pay  the  same,  and  the  aid  and 
process  of  the  EUgh  Oourt  of  Admiralty  are  therefore  necessary  for  the 
purpose  of  obtaining  payment  thereof. 


NECESSARIES. 


AoAivsT  A  FoftBiON  Ship,  undxr  Stat.  3^4  Vicr.  c.  60,  a.  G. 

LXXIL  Affidavit  to  Lead  WarraiU, 

In  the  High  Court  of  Admiralty  of  Eogland. 
The  [Spanish  barque]  or  vessel 


E.  F.,  Master. 

I,  A«  B.,  of  ,  in  the  county  of ,  make  oath  and 

say  as  follows  : — 

1.  In  the  month  of ^  186 — ,  I,  by  the  order  and  direction  of 

£.  F.y  the  master  of  the  Spanish  (a)  barque  or  vessel ,  when  lying 

in  the  port  of ,  and  in  need  of  repairs,  effected  or  caused  to  be 

effected  certain  necessary  repairs  thereto  [or  supplied  her  with  sails  of 

which  she  stood  in  need],  amounting  in  value  to  the  sum  of  £ ^ 

or  thereabouts. 

2.  No  part  of  the  said  sum  has  been  paid  to  me,  notwithstanding 
I  have  made  several  applications  to  the  said  master  [or  to  the  owners] 
of  the  said  vessel  for  payment  thereof,  and  the  aid  and  process  of  the 
High  Court  of  Admiralty  are  therefore  necessary  to  enable  me  to  ob- 
tain payment  thereof. 


LXXIIL  Or  for  Paragraph  1  in  Ms  preceding  form  svbsiituU, 
In  the  month  of  — — ,  the  Spanish  barque  or  vessel ,  when- 


of  R  F.  then  was   master,  was  brought  into  the  port  of  in 

distress.  At  the  request  of  the  said  master,  and  by  lus  order  and 
directions,  I  advanced  several  sums  of  money  for  the  ueoeasaiy  ex- 
penses cf  himself  and  crew,  and  made  several  other  neoeasaiy  advances 
and  payments  amounting  in  the  whole  to  the  sum  of  £ . 

(a)  In  a  cause  of  neoesMiries,  the  national  charaoter  of  the  veaeel  proceeded 
agsioBt  mast  be  stated  in  the  affidavit.     Ad.  Balee,  10. 
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LXXIV.  A  shorter  Form  of  Affidavit. 

Ti f  of  ,  make  oath  and  say,  that  I  hitely  supplied  cer- 
tain neoeBsaries  to  the  amount  of  £ to  the  Frenoh  brig  or 

vessel  — f  then  lying  at ,  and  that  I  am  unable  to  obtain  pay- 
ment of  the  said  sum  without  the  aid  of  this  court. 


3548 


LXXV.  PetUion. 

m 

The  Spanish  Barque  <<  P." 

N.  and  P. ,  solidtors  for  the  plaintiff  in  a  cause  of  neces- 
saries instituted  on  behalf  of  L  A.,  of  lirerpool,  in  the 
county  of  Lancaster,  outfitter,  against  the  Spanish  barque  or 
vessel  "P.",  her  tackle,  apparel,  and  furniture,  and  against  H. 
de  O.,  of  B.,  in  the  kingdom  of  Spain,  merchant,  the  owner  of 
the  said  barque  or  vessel,  intervening,  say  as  follows  : 
L  The  said  barque  or  vessel  is  a  Spanish  vessel,  and  arrived  in  the 
port  of  Liverpool  aforesaid  in  the  month  of  September,  1866. 

2.  On  the  arrival  of  the  said  vessel  at  Liverpool  aforesaid,  her 
crew  became  and  were  entitled  to  be  paid  their  wages  and  to  receive 
their  discharge,  and  there  was  a  large  sum  of  money  due  to  the  crew 
for  wages. 

3.  The  master  of  the  said  vessel  had  no  moneys  wherewith  to  pay 
the  said  wages,  and  divers  of  the  seamen  threatened  to  proceed  against 
the  said  vessel  and  have  her  arrested  for  the  sums  due  to  them  unlesj 
the  same  were  forthwith  paid  to  them. 

4.  The  master  of  the  said  vessel,  under  the  circumstances  afore- 
said, having  himself  no  funds,  and  being  unable  to  obtain  any,  and 
being  apprehensive  that  the  said  vessel  would  be  arrested,  applied  to 
the  plidntiff  to  advance  the  necessary  sums  to  pay  the  crew  their 
wages,  in  order  to  avoid  legal  proceedings  being  taken  against  the 
said  vessel ;  and  the  plaintiff,  npon  the  orders  and  by  the  direction 
of  the  master  of  the  said  vessel,  paid  to  the  crew  of  the  said  vessel  for 
their  wages  sums  amounting  in  the  whole  to  £89  4s.  ;  and  which 
said  sums  are  still  due  and  unpaid  to  the  plaintiff. 

5.  The  plaintiff  also,  at  the  request  and  by  the  direction  of  the 
master  of  the  said  vessel,  supplied  goods  and  paid  for  deposit  on  loan 
of  a  winch  for  the  necessary  use  of  the  said  vessel  sums  amounting 
together  to  the  sum  of  £1  19a.,  and  also  advanced  various  sums 
an^ounting  in  the  whole  to  £26  2s.  for  necessary  work  and  repairs 
done  to  the  said  vessel  at  the  i>ort  of  Liverpool  aforesaid,  and  for  the 
necessary  expenses  of  the  said  vessel  at  the  said  port,  and  otherwise 
on  account  of  the  said  vessel  Such  said  sums  were  all  advanced  and 
paid  in  the  necessary  service  of  the  said  vessel,  and  are  still  due  and  un- 
paid to  the  plaintiff. 
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6.  The  Bai'l  saiuB  were  paid,  an<i  the  said  goods  supplied,  and  the 
iaid  money  advanced  by  the  plaintiff  upon  the  credit  of  the  said 
▼eeaely  and  not  merely  on  the  personal  credit  of  the  said  master. 

And  the  said  N.  and  P.  pray  the  right  hononrable  the  jadge 
to  pronounce  the  said  sums  of  £89  4s.,  £1  19s. ,  and 
£26  2s.,  to  be  due  to  the  plaintiff,  and  to  condemn  the  de- 
fendant and  his  bail  therein  and  in  the  costs  of  thi« 
suit. 


LXXVI.  Answer  in  the  same  Case. 


M.,  W.y  and  R.,  solicitors  for  H.  de  0.,  of  Bilboa,  in  the 
kingdom  of  Spain,  merchant,  the  owner  of  the  above-named 
ship  or  vessel  "  P.",  the  defendant  in  this  cause,  say  as 
follows  : — 

1.  That  the  plaintiff  did  not  advance  and  pay  the  several  suma  of 
money  nor  any  or  either  of  them,  and  did  not  supply  the  said  goods 
nor  any  or  either  of  them  in  the  petition  mentioned  as  alleged. 

2.  That  the  naid  vessel  was  consigned  by  the  defendant  to  Mesan. 
0.,  L.,  and  Co.,  of  Liverpool,  who  were,  as  her  said  master  well 
knew,  authorised  by  the  defendant  to  make,  and  were  ready  and 
willing  to  make,  the  advances  necessary  for  the  wages  and  other  ne- 
cessary disbursements  of  the  said  vessel,  and  to  supply  the  necessary 
goods  and  to  provide  the  necessary  work  and  repairs  to  the  said 
vessel,  and  that  the  said  master  had  no  authority,  express  or  implied, 
to  pledge  the  credit  of  the  defendant  in  respect  to  the  matters  in  the 
said  petition  mentioned  to  any  perHon  or  persons  whomsoever  other 
than  the  said  Messrs.  O.,  L.,  and  Ca 

3.  That  the  said  master  received  out  of  the  freight  earned  by  the 
said  vessel  on  her  voyage  to  Liverpool,  and  by  advances  from  the  said 
Messrs.  O.,  L.,  and  Co.,  sufficient  sums  of  money  for  the  wages  and 
necessary  disbursements  of  the  said  vesseL 

4.  That  if  the  sums  alleged  to  have  been  advanced  and  paid  by  the 
plaintiff  were  so  advanced  and  paid,  and  if  the  said  goods  alleged  to 
have  been  supplied  were  so  supplied  by  the  plaintiff,  they  were  so  ad- 
vanced and  paid  and  supplied  by  him  in  collusion  with  the  said  master 
and  in  fraud  of  the  defendant. 

5.  That  the  said  sums  alleged  to  have  been  advanced  and  paid  and 
the  said  goods  alleged  to  have  been  supplied  by  the  plaintiff  were  not 
necessaries  for  which  the  plaintiff  can  sue  in  this  honourable  court 
pursuant  to  the  statutes  in  that  case  made  and  provided. 

6.  The  defendant  denies  the  said  allegations  of  the  petition. 

And  the  said  M.,  W.,  and  R.  pray. the  right  honourable  Xtie 
judge  to  pronounce  against  the  daim  of  the  plaintiff^  and  to 
condemn  him  in  costs. 


NECESSARIES. 


cxli 


LXXYII.  Beply  in  the  same  Case, 

1.  The  solicitors  for  tlie  plaintiff  deoy  the  several  allegationB  con- 
tained in  the  first,  second,  third,  fourth,  and  fifth  articles  of  the 
answer  of  the  defendant,  and  farther  say  : 

2.  The  plaintiff,  at  the  several  times  when  he  advanced  and  paid 
the  moneys  mentioned  in  the  petition,  had  no  notice  or  knowledge  of 
the  circumstances  alleged  in  the  second  and  third  articles  of  the 
answer,  and  bond  fide  advanced  and  paid  the  said  moneys  to  and  at 
the  request  of  the  master  of  the  said  vessel,  as  and  being  the  master 
of  the  said  vessel,  for  the  purposes  in  the  said  petition  mentioned,  and 
upon  the  representations  of  the  said  master. 


LXXVIIL   Conclusion  in  tJis  same  Case. 

M.,  W.,  and  B.,  solicitors  for  the  defendant,  deny  the  several  al- 
legations of  the  second  article  of  the  reply,  aud  say  that  they  do  not 
plead  further,  and  pray  that  the  pleadings  be  concluded. 


Bbitish  Ship,  under  Admibaltt  Coubt  Act,  1861,  a.  6. 

LXXIX  Affidavit  to  Lead  Warrant. 

In  the  High  Court  of  Admiralty  of  England. 

The . 

,  Master. 


-,  make  oath  and  say  as  follows  :— 

-,  186 — ,  I,  by  the  order  and  direction  of 


I,  A.  B.,  of — 

1.  In  the  month  of  — 

E.  F.,  the  master  \or ,  the  owner],  of  the  British  ship  or  vessel 

,  belonging  to  the  port  of ,  then  lying  in  the  port  of ^ 

and  in  need  of  repairs,  effected  or  caused  to  be  effected  certain  ne- 

oessary  repairs  thereunto  amounting  in  value  to  the  sum  of  £ , 

or  thereabouts. 

2.  (a)  I  am  informed  and  verily  believe  that  no  owner  or  part  owner 
of  the  said  ship  or  vessel  is  \or  was]  domiciled  in  Eugland  or 
Wales. 

3.  No  part  of  the  said  sum  has  been  paid  to  me,  notwithstanding 
I  have  made  several  applications  to  the  said  master  [or  to  the  owner 
of  the  said  vessel]  for  payment  thereof,  and  the  aid  and  process 
of  this  coui't  are  necessary  to  enable  me  to  obtain  payment 
thereof. 


(a)  This  paragraph  is  not  necessiuy, 
although  freqaentlj  inserted,  for  by  the 
Act  it  is  for  the  defendant  to  satisfy  the 


court  that  an  owner  or  part  owner 
domiciled  in  England  or  Wales. 


cxlii 
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LXXX.  Shorter  Form  of  AffidanU  to  Lead  WarrawL 

ly ,  of ,  make  oath  and  say  that  I  lately  Bupplied  certain 

neoesaaries  to  the  ressel  ,  of  the  port*  of  ,  then  lying  at 

y  and  that  I  am  unable  to  obtain  payment  for  the  same  without 

the  assibtanoe  of  this  ooort. 


No.  »408 


I 


LXXXI.  :P€lAJbum, 

The  "Troubadour"  (a). 

8.,  P.y  and  J.,  solidtorB  for  the  plaLntiffin  a  cauae  of  ne- 
ceesariesy  instituted  on  behalf  of  8.  P. ,  of  Liverpool,  in  the 
county  of  Lancaster,  engineer  and  boiler-maker^  against  the 
ateam  ahip  or  yeaeel  **  Troubadour/'  and  against  K  F.  S., 
alleged  mortgagee  of  the  said  ateam  ahip  or  Teasel,  intexrening, 
say  as  follows  : — 

1.  The  plaintiff  carries  on  business  as  an  engineer  and  boiler- 
maker  at  Liverpool  in  the  county  of  Lancaster. 

2.  In  the  months  of  February  and  March,  1866,  the  steam  ship 
«  Troubadour,"  belohging  to  the  port  of  Wexford,  in  Ireland,  and 
which  was  then  plying  between  Liverpool  and  Dublin,  was  lying  at 
the  port  of  Liverpool,  in  need  of  repairs  to  her  boilers  and  madunevy, 
whidi  it  was  necessary  should  be  done  in  order  to  enable  her  to  ply 
between  the  said  ports  and  perform  her  voyages 

3.  By  the  order  and  direction  of  one  R,  the  then  master  of  the 
said  steam  ship,  the  plaintiff  at  the  said  port  of  Liverpool  effected 
certain  necessary  repairs  to  the  said  boilers  and  machinery  of  the  said 
steam  ahip,  and  there  is  now  due  and  owing  to  the  plaintiff  in  reapect 
of  the  aaid  neoeaaary  repaira  the  anm  of  £76  15s.  ll^ci. 

4.  The  aaid  repairs  were  done  by  the  plaintiff  upon  the  credit  of 
the  said  steam  ship  or  vessel,  and  not  on  the  personal  eredit  of  the 
said  master. 

And  the  aaid  8.,  P.,  and  J.  pray  the  right  honourable  the 
judge  to  pronounce  the  aaid  aum  of  £76  15«.  l\\d.  to  be 
due  to  the  plaintiff,  and  to  condemn  the  defendant  and  hia 
bail  therein,  and  in  the  costs  of  this  suit. 


No.  8408 


Answer  to  ihe  preceding  Form, 

LXXXIL  The  «  Troubadoiu:"  (a). 

G.   and  8.,  solicitors  for  E.  F.  8.,  the  defendant  in  this 
cause,  in  answer  to  the  petition,  say  as  follows  : — 
1.  On  or  about  the  26th  of  April,  1863,  the  **  Troubadour,"  the 

(a)  See  L.  B.  1  Ad.  802. 
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ship  in  the  said  petition  mentioned,  with  her  boats,  guns,  ammunition, 
small  arms,  and  appnrtenanoes,  was  mortgaged  by  her  owners  to  one 
6.  8.,  to  secare  the  repayment  by  them  to  him  of  the  sum  of  £5500 
and  interest  thereon,  and  the  said  mortgage  was  on  or  about  the  6th 
day  of  May,  1863,  duly  registered  according  to  the  provisions  of  the 
M.  S.  Act,  1854. 

2.  Afterwards,  to  wit,  on  or  about  the  2nd  day  of  December, 
1864,  certain  persons  who  had  by  virtue  of  certain  transfers  of  the 
said  mortgage  become  and  then  were  the  registered  transferees  of 
such  mortgage,  to  wit,  H.  A.  C,  J.  B.,  and  A.  C,  did,  in  consider- 
ation of  the  sum  of  £4640  16«.  lOd.  then  paid  to  them  by  the 
defendants,  transfer  to  him  the  aforesaid  mortgage  of  the  said 
ship,  and  such  last-mentioned  transfer  was  on  or  about  the  16th  day 
of  December,  1864,  duly  registered,  and  a  memorandum  thereof  duly 
recorded  on  the  instrument  of  transfer  according  to  the  provisions  of 
the  M.  S.  Act,  1854  ;  and  since  then  and  up  to  the  present  time  the 
said  mortgage  of  the  said  ship  has  been  and  is  vested  in  the  defendant, 
and  in  respect  of  such  mortgage  there  remains  wholly  due  and  unpaid 
to  the  defendant  the  sum  of  £4640  168.  lOd,  and  interest  thereon, 
for  which  the  defendant  holds  the  said  mortgage  as  a  security. 

3.  The  several  averments  contained  in  the  2nd,  3rd,  and  4th 
articles  of  the  said  petition  are  untrue. 

4.  The  value  of  the  *'  Troubadour "  is  far  less  than  the  sum  for 
which  the  defendant  holds  the  mortgage  of  the  said  ship  as  security 
as  before-mentioned. 

6.  The  owners,  or  some  part  owner  of  the  **  Troubadour,"  were  or 
was  at  the  time  of  the  institution  of  this  suit  domiciled  in  England  or 
Wales,  and  at  such  time  as  aforesaid  neither  the  ship  nor  the  proceeds 
thereof  were  under  the  arrest  of  the  court. 

6.  Even  if  all  the  averments  contained  in  the  said  petition  be 
true,  which  the  defendant  denies,  the  defendant  submits  that  under 
the  circumstances  mentioned  in  the  1st  and  2nd  articles  of  this 
answer,  the  defendant's  claim  as  transferee  of  the  said  mortgage  has 
priority  over  the  alleged  claim  of  the  plaintiff,  and  precludes  the 
plaintiff  from  having  such  claim  satisfied  out  of  the  said  ship. 

Wherefore  the  said  solicitors  for  the  defendant  humbly  pray 
that  the  right  honourable  the  judge  will  be  pleased  to 
reject  the  prayef  of  the  plaintiff,  to  dismiss  his  petition,  and 
to  condemn  him  in  the  costs  of  this  suit 


cxliv 
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I. 


UNDsa  Admikaltt  Court  Agt^  186 1^  a.  4  (a). 

LXXXIII.   Affidavit  to  Lead  Warrant 

-,  of ,  make  oath  and  say  that  I  have  a  claim  against 

which  ifl  [or  the  proceeds  whereof  are]  now  under 


the  veasel 

arrest  of  this  court  for  the  building  [or  equipping,  or  repairing]  of  the 
aaid  veisel,  and  I  am  unable  to  obtain  a  settlement  of  my  said  daim 
without  the  assistance  of  this  court. 


LXXXIV.  Petitioth. 
The  «*  Troubadour  "  (6). 

No.  8412  S.,  P.y  and  J.,  solicitors  for  the  plaintiffs  in  a  cause  of  ii< 

saries  and  repairs,  instituted  on  behalf  of  G.  McD.,  A.  M^  and 

D.  K.  (trading  under  the  style  or  firm  of  M.,  McD.  it  Ca), 
of  Liverpool,  in  the  county  of  Lancaster,  shipwrighta,  against 
the  steam  ship  or  vessel  '^Troubadour,''  her  tackle,  apparel, 
and  furniture,  and  against  K  F.  S.,  alleged  mortgagee  of  the 
said  steam  ship  or  vessel,  intervening,  say  as  follows  : — 

1.  The  plaintiffs  carry  on  business  at  the  port  of  Liverpool,  in 
the  oounty  of  Lancaster,  as  shipwrights  under  the  style  or  firm  of 
M.,  MoD.  &  Ca 

2.  In  the  months  of  December,  1866,  and  January,  February, 
and  March,  1866,  the  plain ttffs  as  such  shipwrights  at  the  said  port 
of  Liverpool  effected  certain  necessary  repairs  to  the  steam  ahip  or 
vessel  '*  Troubadour,"  belonging  to  the  port  of  Wexford,  in  Ireliaid, 
by  the  order  and  direction  of  R  the  then  master  of  the  said  steam  ship 
or  vessel 

3.  The  value  of  the  said  repairs  amounted  to  the  sum  of 
£109  9a.  8(2.,  and  the  said  sum  is  now  due  and  owing  to  the 
plaintiffs  in  respect  of  the  said  repairs. 

4.  The  said  repairs  were  done  by  the  phdntifb  upon  the  credit  of 
the  said  steam  ship  or  vessel,  and  not  on  the  personal  credit  of  the 
said  master. 

5.  At  the  time  of  the  institution  of  this  cause,  the  said  steam 
ahip  or  vessel  was  under  arrest  of  this  honourable  court. 

And  the  said  S.,  P.,  and  J.  pray*  the  right  honourable  the 
judge  to  pronounce  the  said  sum  of  £109  9s.  8<2.  to  be  due 
to  the  plaintiffs,  and  to  condenm  the  defendant  and  his  bail 
therein,  and  in  the  costs  of  this  suit. 


(a)  Form  LXXIX.,  supra,  can  be 
readily  adapted  to  a  claim  under  this 
BeoUon,  by  the  insertion  of  a  statement 


that  the  ship,  or  the  proceeds  4hereo( 
are  under  arrest  of  the  court. 
(6)  See  L.  B.  1  Ad.  802. 
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LXXXV.   Affidavit  to  Lead  Warrant, 
In  the  High  Court  of  Admiralty  of  Englaud. 

The  " ." 

T ,  of ,  make  oath  and  say,  that  I  have  a  claim  against 

the  [state  nationality  (a)]  vessel  for  wages  lately  earned  by  me  on  board 
thereof  as  [capoci^t/],  [and  for  disbursements  made  by  me  on  account 
of  the  said  vessel]  ;  and  that  the  aid  of  this  court  is  necessary  to 
enable  me  to  obtain  a  settlement  of  the  said  claim. 

[If  a  foreign  ship,  a  notice  of  the  institution  of  the  cause  must  he 
sent  to  the  cortsul,  and  a  copy  annexed  to  the  Affidavit  (6).  See  Form 
LXXXVL  below.] 


LXXXVI.  Notice  to  Consul  of  Iiistitution  of  Suit  agamst  a 

Foreign  Ship, 

The  Spanish  ship  or  vessel  *'  Beloz." 

,  Master, 

Sir, 

We  have  to  inform  you  that  we  have  this  day  instituted 
proceedings  in  the  High  Court  of  Admiralty  of  England  against  the 
above-named  ship  or  vessel  '*  Beloz,"  to  enforce  payment  of  wages  due 

to ,  ordinary  seaman  on  board  tbe.said  ship  or  vesRel  on  her  late 

voyage  to  , 

We  are,  Sir, 

Tour  obedient  servants, 


Agents  for , 

To  the  Hon. ,  Solicitor  for  the  above-named  - 

Consul- General  of  Spain. 


LXXXVII.    Affidavit  to  Lead  Warrant  by  a  Seaman, 

I,  A.  B.,  of ,  in  the  county  of ,  mariner,  make 

oath  and  say  as  follows  : — 
1.  On  the day  of ,  186 — ,  E.  F.,  master  of  the  above- 
named  British  vessel  then  lying  at ,  engaged  me  to  act  as 

on  board  thereof  at  wages  after  the  rate  of  £ —  sterling  per  month 

on  a  voyage  to ,  and  thence  to  a  port  of  discharge  or  to  the  port 

of ,  in  the  United  Kingdom,  and  on  the  said day  of , 

186 — ,  I  accordingly  joined  the  said  Vessel  in  the  capacity  and  at  the 

(a)  In  a  caase  of  wages,  the  national      Rules,  10. 
ebaracter  of  the  vessel  prooeeded  against  (h)  Ad.  Rules,  10. 

must  be  stated  in  the  affidarit     Ad. 
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wages  aforesaid,  and  duly  performed   my  duty  on  the  aaid  voyage, 

and  was  discharged  from  the  said  Teasel  at aforesaid,  on  the 

day  of ,  186 — ,  where  the  said  Teasel  now  is. 

2.  There  ui  now  due  and  owing  to  me  for  my  serTioes  as  such 

as  aforesaid,  the  sum  of  £ ,  together  with  the  sum  of  £ ^ 


being  10  days*  double  pay  under  the   provisions  of  the   Merchant 

Shipping  Act,  1854,  sect.  187,  making  together  the  aam  of  £ , 

as  set  forth  in  the  following  schedule  : — 

3.  I  haTe  made  application  to  the  said  master  of  the  said  Tesael  for 
payment  of  the  said  wages  so  due  to  me  as  aforesaid,  but  be  luui 
refused  and  declines  to  pay  the  same,  and  the  aid  and  process  of  the 
High  Oourt  of  Admiralty  are  therefore  necessary  to  enable  me  to 
obtain  payment  thereof. 


L XXXVIII.   The  like  by  Two  Foreign  Seamen  claiming  Subsistence- 

money,  and  Damages,  dtc,  (a). 

No.  2718  ^®  Mexican  barque  or  Tessel  ''Tamaulipas." 

^  We,  I.  G.  and  J.  U. ,  both  of  LiTerpool,  in  the  county  of 

Lancaster,  late  mariners  on  board  the  above- named  Teasel, 
being  severally  sworn,  make  oath  and  say  : — 
And  first,  I  the  said  L  G. ,  for  myself,  say  : — 

1.  That  on  or  about  the  8th  day  of  September,  1864,  the  Mexican 
barque,  *'Tamaulipas,"  being  in  the  port  of  Matamoras,  in  the 
empire  of  Mexico,  and  designed  on  a  voyage  thence  to  Liverpool  and 
back  again  to  Matamoras  aforesaid,  or  any  port  in  Mexico,  her  then 
master,  D.,  hired  me  the  said  L  G.  to  serve  as  chief  mate  during  the 
said  voyage  at  the  wages  of  40  Mexican  dollars  per  month,  and  on. 
the  said  8th  day  of  September,  1864,  I  entered  on  board,  and  into 
the  service  of  the  said  barque  in  the  capacity  and  at  the  montldy 
wages  aforesaid. 

2.  That  on  or  about  the  17th  day  of  December,  1864,  the  said 
barque,  with  me  on  board  thereof,  sailed  from  Matamoras  aforesaid 
with  a  cargo  of  cotton  on  the  voyage  aforesaid,  but  being  short  of 
ballast  and  provisions,  put  into  the  port  of  Havana  for  the  purpose  of 
obtaining  the  same. 

And  I  the  said  J.  U.  for  myself  say  :<— 

3.  That  on  the  9th  day  of  January,  1865,  the  above-named  barqne 
or  vesFcl  then  being  at  Havana,  her  said  master  hired  me  the  said 
J.  U.,  to  serve  as  second  mate  on  a  voyage  from  HaTana  to  liverpool 
aforesaid,  and  thence  to  Matamoras,  or  any  other  port  in  Mexico,  afc 
the  wages  of  25  Mexican  dollars  per  month,  and  accordingly  on  the 
said   9th  day  of  January,   1865,  I  entered  on  board  and  into  the 

(a)  It  will  often  be  found  adriaable  to  set  out  the  claim  at  length  in  tike 
affidavit  to  lead  the  wan-ant,  which  will  then  serve  as  proof  of  the  daim. 
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Rervioe  of  the  sali  barque  in  the  capacity  and  at  the  monthly  wages 
aforesaid. 

And  we,  the  said  I.  G.  and  J.  U.,  severally  say  : — 

4.  That  on  or  about  the  17th  day  of  Januiry,  ISHo,  the  said 
barque  saUed  from  Havaua  for  Liverpool  with  us  ou  board,  ani 
arrived  at  Liverpool  aforesaid  on  or  about  the  4th  day  of  March, 
1865,  aud  was  taken  into  the  Albert  Dock  there,  where  she  discharged 
her  cargo,  and  was  afterwards,  on  or  about  the  16th  day  of  March, 
18G5,  removed  into  the  Salchouse  Dock,  in  the  port  of  Liver^>ool 
aforesaid. 

5.  That  ou  or  about  the  12th  day  of  March,  1865,  the  cre\¥  of  the 
said  barque,  except  us  the  sail  L  G.  and  J.  U.,  were  discharged,  and 
on  or  about  the  23rd  day  of  March,  1865,  the  said  master  came  on 
board  and  inform  d  u.s,  the  said  I.  G.  atid  J.  U. ,  that  he  ha  1  been 
discharged,  and  that  we  were  required  at  the  office  of  Mr.  Meek,  the 
consignee  of  the  said  vessel. 

6.  We  accordingly  went  to  the  office  of  the  said  Mr.  Metk,  and 
were  then  told  that  we  were  to  go  on  board  the  said  vessel  again,  and 
the  said  Mr.  Meek  wanted  us  to  accept  the  amount  due  to  us  for 
wages  up  to  that  time  in  discharge  of  our  cUims  on  the  said  vessel, 
which  we  refused,  and  he  also  required  us  to  sign  a  paper  stating  that 
we  had  no  further  claim  against  the  said  ship.  In  three  days  after- 
wards the  siiid  Mr.  Meek  offered  to  pay  me,  the  said  I.  G.,  £2  sterling 
more  as  compensation  for  being  discharged  in  Liverpool,  but  I  refused 
to  accept  it. 

7.  Upon  IRQ  arrival  of  the  said  vessel  at  Liverpool  aforesaid,  the 
said  master  of  the  saii  vessel  provided  bjard  and  loJging  for  us  at 
the  house  of  S.  F.,  in  Liverpool  aforesaid,  and  the  said  Mr.  Meek  paid 
the  said  S.  F.  for  our  board  and  lodging  up  to  the  said  23rd  day  of 
March,  1865,  and  on  that  day  informed  the  said  S.  F.  that  he  was 
not  to  do  anything  more  for  us,  as  we  were  discharged,  aud  from  that 
day  we  have  been  obliged  to  provide  board  and  lodging  for  ourselves, 
and  at  our  own  expeubc. 

8.  The  Slid  Y.  D.,  the  late  master  of  the  said  vessel,  sailed  for 
Kew^  York,  in  America,  on  or  about  the  28th  day  of  March,  1865. 

9.  By  reason  of  being  so  discharged  at  Liverpool  aforesaid,  we 
shall  each  of  us  lose  two  months'  wages,  and  it  will  cost  us  a  sum  of 
102.  sterling  each  for  a  pasjsage  from  Liverpool  to  Kew  York,  and 
thence  to  Matamoras 

10.  From  the  time  of  oqjp  respective  engagements  up  to  the  23rd 
day  of  March,  1865,  when  we  were  discharged  as  aforesaid,  we 
respectively  well  aud  truly  performed  our  respective  duties  on  board 
the  said  ship,  and  earned  our  wages,  and  I,  the  said  L  G.,  claim 
£53  128.  6(i  sterling  as  due  to  me  on  the  account  No.  1  annexed  as 
a  schedule  to  this  affidavit,  and  I,  the  said  J.  XJ.,  claim  £27  14<.  4d. 
sterling  as  due  to  me  on  the  account  No.  2,  annexed  a^  a  schedule  to 
this  affidavit. 
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THE  SCHEDULE  REFERRED  TO  IN  THE  FOREGOING  AFFIDAVIT. 


£     8.  cL 

To  wages  earned  by  I.  G.,  chief 
mate  on  board  tlie  Mexican 
barque  *'  TamanlipaA,"  from  the 
8th  day  of  September,  1864,  to 
the  8th  day  of  April,  1865,  both 
inclusive,  neing  7  months,  at  40 
Mexican  dollars  per  month,  at 
48.  2d.  sterling  per  dollar     .     .     58     6    4 

To  board  and  lodging  from  23rd 
March,  1865,  to  11th  April,  1865, 
being  8  weeks,  at  one  guinea  per 
week 830 

To  cost  of  passage  back  to  Mata- 
moras 10    0    0 

To  2  months*  wages  on  discharge 
in  foreign  port,  at  40  Mexican 
dollars  per  month    ...        .     17    8    2 


£88  12    6 


Bv  advances  at 
various  times, 
168  Mexican 
dollars,  at 
is.  2d.  sterling 
per  dollar  .     . 


To  balance 


s.  d. 


35     0    0 


58  12     ^ 
£88  12     6 


To  wages  earned  by  J.  U.,  second 
mate  on  board  the  Mexican 
barque  "Tamaulipas,**  from  the 
9th  day  of  January,  1865,  to  the 
9th  day  of  April,  1865,  both  in- 
clusive, being  8  months,  at  25 
Mexican  dollars  per  month,  at 
45.  2d.  sterling  per  dollar     .     .     15  12 

To  board  and  lodging  from  23rd 
March,  1865,  to  1 1th  April,  1865, 
being  8  weeks,  at  one  guinea 
per  week 3    3 

To  cost  of  passage  buck  to  Mata- 
moras .     10    0 

To  2  months'  wages  on  discharge 
in  foreign  port,  at  25  Mexican 

dollars  per  month 10    8 

£39    8 


By  cash  at  vari- 
ous times,  55 
Mexican  dol- 
lars, at  is,  2d. 
sterling  per 
dollar   ...     11 


To  balance 


9     1 


27  14     4 
£39     8     5 


LXXXIX.   The  like  by  severed  Seamen. 
The  American  ship  **  L ^  S^^ 


>» 


S.  S.,  Ma'-ter. 

We,  T.  F.,  J.  B.,  M.  P.,  S.  C.  G.,  W.  S.,  W.  R,  J.  C, 
J.  P.,  and  G.  D.,  now  of  Liverpool,  in  the  ooanty  of  Lao- 
caster,  late  mariners  and  seamen  on  board  the  above-uaiued 
ship  or  veasel  "  L S— ,"  now  lying  in  the  Biikenhead 
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Docks  at  Birkenhead,  in  the  county  of  Chester,  and  vrhereof 
S.  S.  now  is  or  lalely  was  master,  jointly  and  severally  make 
oath,  and  say  as  follows  : — 

1.  Auii  first  I,  the  said  T.  F.,  for  myself  say  there  is  now  justly  due 
and  owing  to  me  the  sum  of  £41  2s.,  or  thereabouts,  being  the 
amount  of  wages  due  to  me  for  my  services  as  able  seaman  ou  board 

the  above-named  ship  or  vessel  "  L S ,"  at  the  rate  of  20 

dollars,  or  £4  Zs,  4d  sterling,  per  month.  There  are  deductions  to 
be  made  from  my  said  wages  amouutiog  to  about  £12,  bat  I  have 
not  had  any  account  rendered  to  me  of  the  same. 

2.  And  I,  the  said  J.  B.,  for  myself  say  [and  so  on  for  each  of 
the  seamen] — 

And  further  we  all  jointly  and  severally  say  that  we  hare  made, 
and  caused  to  be  made,  application  for  payment  of  our  respeotire 
wages,  and  have  been  unable  to  obtain  payment  thereof,  and  the  aid 
and  process  of  the  High  Court  of  Admiralty  are  therefore  necessary 
to  enable  us  to  obtain  payment  thereof. 


No.   8194 


XC.  Affidavit  by  a  Master  claiming  Wages  and  Disbursements, 

The  "Fortuna." 

S.,  Master. 
I,  R.  S.,  now  of  Liverpool,  in  the  county  of  Lancaster, 
master  mariner,  and  late  master  of  the  above-named  barque 
or  vessel  *'  Fortuna,"  make  oath  and  say  as  follows  : — 

1.  There  is  now  justly  due  and  owing  to  me  the  sum  of  100^.  and 
upwards,  being  the  balance  of  wages,  commission,  and  disbursements 
due  to  me  as  master  of  the  said  barque  or  vessel  **  Fortuna,"  aud 
there  will  be  much  more  due  to  me  on  the  taking  of  the  accounts  if 
the  owner  of  the  said  vessel  has  not  paid  certain  bills  drawn  by  me 
abroad  upon  him  for  seamen's  wages  and  ship's  disbursements. 

2.  I  have  made,  and  caused  to  be  made,  application  to  the  owners 
for  payment  of  the  said  balance  of  wages  and  disbursements,  and  for 
a  setdement  of  the  aooounta,  but  without  e£fect,  aud  the  aid  and 
process  of  this  Honourable  Court  are  therefore  necessary  to  enable  me 
to  obtain  payment  thereof. 


XCI.   The  like  in  a  more  extended  Form. 

The  "  Edward  Oliver." 

I,  J.  L  F.,  of  LLverpuol,  in  the  county  of  Lancaster,  master 
mariner,  make  oath,  aud  say  as  follows  : — 
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1.  Ou  cr  about  the  17th  day  of  June,  1865,  I  oc'iitracted  soil 
agreed  with  Messra.  F.  B.  aod  Co.,  the  owners  of  the  above  ship^ 
then  lying  in  the  port  of  London,  to  take  the  command  of  her  on  a 
voyage  from  thence  to  Snuderland,  thence  to  Aden,  thence  to  Akyab, 
and  then  back  to  the  United  Kingdom. 

2.  For  and  in  reppect  of  the  said  voyage,  the  said  F.  B.  and  Co. 
contracted  and  agreed  to  pay  me  wages  at  and  afttr  the  rate  of 
£12  10s.  per  mouth,  the  same  being  the  usual  rate  of  wages  to  a 
master  for  such  a  voyage,  and  in  such  a  ship,  the  same  being  of  the 
burthen  of  1166  tons. 

3.  I  proceeded  on  the  said  voyage,  and  at  the  port  of  A*kyab,  took 
in  a  cargo  of  rice,  and  proceeded  therewith  to  the  United  Kingdom. 
Soon  after  leaving  Akyab  I  experienced  very  bad  weather,  and  in  con- 
sequence was  compelled  to  put  into  the  port  of  Mauritius  to  refit. 
At  the  said  port  of  Mauritius  I  obtained  from  Messrs.  1.  F.  and  Co., 
a  loan  of  755  dollars,  and  the  paid  I.  F.  and  Co.  al<o  paid  on  my 
account  to  Mr.  B.  for  pumping  the  nhip,  120  dollars  36  cents,  making 
in  all  in  English  money  at  the  current  rate  of  exchange,  £192  11<;.  Sd. 
I  expended  the  money  so  borrowed  at  Mauritius  in  disbursements, 
a  copy  of  which  is  now  produced  and  shown  to  me,  and  annexed 
hereto  and  marked  with  the  letter  '*  A,"  the  vouchers  for  three  of  the 
items  therein  being  hereto  annexed  and  marked  A  1,  A  2,  and  A  3, 
amounting  to  the  sum  of  £27  7^.  lOd,  and  I  also  paid  on  such 
amount  a  commission  to  the  merchants  of  £10  per  centum,  amounting 
to  £2  lis.  lOd.,  and  the  residue  of  such  money  so  advanced  was  paid 
to  the  crew  as  part  payment  of  their  wages. 

4.  After  leaving  Mauritius  I  proceeded  on  my  said  voyage,  and 
arrived  at  Queenstown  on  the  22nd  day  of  December  last,  where  I 
expended  on  the  ship's  account,  according  to  the  account  now  pro- 
duced, and 'shown  to  me  and  at; next  d  hereto,  and  marked  with  the 
letter  ''  B,"  the  sum  of  £31  9s.  6d.,  and  the  vouchers  for  the  same 
are  annexed  hereto  and  matked  respectively  B  1,  B  2,  B  3,  and 
B4. 

5.  Having  received  orders  to  come  to  Liverpool,  I  arrived  at  Liver- 
pool on  the  25  th  day  of  December  last,  and  I  hare  expended  in 
necessaries  at  Liverpool,  according  to  the  account  now  produced  and 
shown  to  me  and  annexed  hereto,  and  marked  with  the  letter  "  C,** 
the  sum  of  £43  15s,  6d,  and  the  vouchers  for  the  same  are  annexed 
hereto  and  marked  C  1,  C  2,  C  3,  C  4,  C  5,  C  6,  C  7,  and  C  8. 

6.  Tn  order  to  prevent  the  arrest  of  the  vessel  by  the  crew,  I  have 
also  discharged  the  balance  of  wages  due  to  them,  amounting  in  all 
to  the  sum  of  £1230  6a.  6d,  according  to  the  portage  bill  now  pro- 
duced and  shown  to  me  and  annexed  hereto,  and  marked  with  the 
letter  **D." 

7.  There  is  also  due  to  me  for  balance  of  wages  up  to  the  2nd  day 
of  January  last,  the  sum  of  £129  13«.  4(f. 

8.  The   account   now   produced   and   shown  to   me,   and   hereto 
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annexed  aud  marked  with  the  letter  '*£,"  is  an  account  current 
l^tween  me  and  the  owners,  and  shows  the  correct  amount  of  the 
balance  of  wages  due  and  owing  to  me  for  my  services  as  master  of 
the  said  ship  up  to  the  time  of  my  taking  proceedings  in  this  Hon- 
ourable Court,  and  of  the  disbursements  paid  by  me  for  the  use  of 
the  said  ship,  up  to  the  same  time,  leaving  a  balance  of  wages  and 
disbursements  due  to  me  amounting  to  the  sum  of  £1272  16<. 

9.  Duriog  all  the  time  I  had  command  of  the  ship  I  faithfully 
performed  my  duty  as  such  master,  and  well  earned  the  wages  so 
btated  as  aforesaid  and  agreed  to  be  paid  to  me  by  the  said  owners. 

10.  I  am  now  in  charge  of  the  vessel,  and  am  willing  to  remain  so 
until  the  whole  of  her  cargo  shall  be  discharged. 

11.  I  hare  been  unable  to  obtain  the  said  balance  so  due  to  me^ 
and  1  have  been  informed  and  believe,  that  the  best  and  most  effectual 
means  of  recovering  the  same  is  by  prosecuting  the  suit  which  I  have 
instituted  in  this  Honourable  Court  against  the  ship  and  freight. 


XCII,   Fttitio7i  on  behalf  of  ttoo  seamen  for  urayes. 

The  British  barque  "Annie  Sherwood." 

J.  W.  C,  Policit>or  for  the  plaintiffs  in  the  consolidated 
causes  of  subtraction  of  wages,  civil  and  maritime,  instituted 
on  behalf  of  W.  D. ,  mariner,  and  late  chief  mate  of  the  above- 
named  barque  or  vessel  "  Annie  Sherwood  ;"  and  E.  G.  B., 
mariner,  and  late  cook  and  steward  of  the  said  barque,  and 
now  both  of  Liverpool,  in  the  county  of  Lancaster,  against  the 
above-named  British  barque  or  vessel    "  Annie  .Sherwood  " 
(whereof  F.  T.  P.  now  is,  or  lately  was,  master),  her  tackle, 
apparel,  and  furniture  ;  and  against  T.  E.  S.   of  the  dty  of 
Quebec,  in  Canada,  the  owner  of  the  said  barque,  and  his  bail 
intervening,  fay  as  follows  : — 
1.  On  or  about  the  15th  day  of  March,  1864,  the  British  barque 
*'  Annie  Sherwood  "  being  in  the  poi-t  of  New  York,  in  the  United 
States  of  America,  and  designed  on  a  voyage  from  thence  to  Cuba, 
thence  to  Liverpool,  and  back  to  Cuba  or  the  West  Indies,  and  then 
to  a  final  port  of  discharge  in  New  York  or  Philadelphia,  the  term 
not  to  exceed  eight  months,  her  master  hired  the  Plaintiff,  W.  D.,  to 
serve  as  chief  mate  ;  and  on  or  about  the  18th  day  of  March,  1864, 
hired  the  plaintiff,  E.  G.  B.,  to  serve  as  cook  and  steward  during  the 
said  intended  voyage— the  said  W.  D.  at  the  rate  or  wages  of  45 
dollars  per  month,  and  the  said  R  G.  B.  at  the  rate  or  wages  of  40 
dollars  per  month  ;  and  accordingly,  on  the  said  15th  day  of  March, 
1864,  the  plaintiff,  W.  D. ,  and  on  the  said  18th  day  of  March,  1 864,  the 
plaintiff,  E.  G.  B.,  respectively  entered  on  board  and  into  the  service 
of  the  ship  in  the  respective  capacities,  and  at  the  respective  monthly 
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wages  aforesaid,  llie  plaintiff,  W.  D.,  signed  the  chip's  articles  od 
board  the  ship,  and  subsequently  signed  another  set  of  ship's  artides 
at  the  office  of  the  British  consul  at  New  York,  and  the  plaintiff, 
R  G.  B.,  signed  the  ship's  articles  at  the  shipping  office  of  a  Mr.  F., 
but  neither  of  the  eugugements  was  made,  nor  did  either  of  the 
plaintiffs  sign  the  said  articles  in  the  presence  of  the  British  consul 
at  New  York,  according  to  the  provisions  of  the  160th  section  of  the 
"  Merchant  Shipping  Act,  1 854." 

2.  On  or  about  the  22nd  day  of  March,  1864,  the  said  ship  having 
taken  in  a  cargo  of  cooperage,  sailed  with  the  plaintiffs  on  board  ; 
and  on  or  about  the  20th  day  of  April  arrived  at  Ciaiifagous,  in 
Cubai  and  discharged  cargo  there  ;  and  on  or  about  the  1 6th  day  of 
May,  1864,  failed  from  Ciaufagous  with  a  ci\xgo  of  Hugar  for  Liver- 
pool, in  England,  and  arrived  there  on  or  about  the  3rii  day  of  July, 
1864,  with  the  plaintiffs  on  board,  and  docked  and  dischaiiged  her 
cargo.  The  plaintiff,  W.  D.,  continued  on  board  the  ship,  perform- 
mg  his  duty,  until  the  17th  day  of  November,  1864,  when  his  period 
of  eight  months*  service  expired,  and  he  then  left,  and  was  discharged 
from  the  ship.  The  plaintiff,  E.  G.  B.,  continued  on  board  the  f^hip, 
performing  his  duty,  until  the  2l8t  day  of  Noveml^er,  1864,  when 
his  period  of  eight  months'  service  expired,  and  he  then  left,  and  was 
discharged  from  the  tship. 

3.  The  master  did  not  deliver  to  the  plaintiffs,  or  either  of  them, 
or  to  the  shipping  master,  an  account  of  wage»  &s  required  by  the 
171st  section  of  the  ''  Merchant  Shipping  Act,  1854,"  and  the  master 
has  not  paid  the  plaintiffs  the  respective  wages  due  to  them  for  the 
said  voyage,  though  often  applied  to  and  requested  so  to  do. 

4.  During  all  the  aforesaid  voyage  the  plaintiffs  respectively  well 
and  truly  performed  their  respective  duties  on  board  the  ship,  and 
teamed  their  said  wages,  and  the  plaintiff,  W.  D.,  claims  £76  10s.  as 
due  to  him  upon  the  account  No.  1,  annexed  as  a  schedule  to  thin 
petition  ;  and  the  plaintiff,  E.  G.  B.,  claims  £67  98.  lid.  as  due  to 
him  upon  the  account  No.  2,  aimezed  as  a  schedule  to  thLt 
petition. 

And  the  solicitor  for  the  plaintiffs  prays  the  right  honourable 
the  judge  to  pronounce  that  the  sum  of  £76  lOs.  is  due  to 
the  plaintiff,  W.  D.,  and  to  condemn  the  defendant  and  his 
bail  therein,  and  in  the  sum  of  £6  58.,  being  ten  days' 
double  pay,  due  to  the  plaintiff,  W.  D.,  under  the  pro- 
visions of  the  "  Merchant  Shipping  Act,  1854  ; "  and  to 
pronounce  that  the  sam  of  £67  9^.  lid.  is  due  to  the 
plaintiff,  E.  G.  B.,  and  to  condemn  the  defendant  and  his 
bail  therein,  and  in  the  sum  of  £5  lis  Id.,  being  ten  dayV 
double  pay,  due  to  the  plaintiff,  E.  G.  B.,  under  the 
provisions  of  the  said  statute,  and  to  condemn  the 
defendant  and  his  bail  in  the  costs  of  these  consolidated 
suits. 
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XCIII.  Petition  by  Foreigii  SeameUy  alleging  a   Wrongful  Dismissal 

in  a  Foreign  Port 

The  Mexican  barque  or  veRsel  '*  Tamanlipas." 

N.  and  P. ,  solicitors  for  the  plaintitfs  in  a  cau»e  of  wages,  civil 
and  maritime,  instituted  on  behalf  of  I.  G.,  mariner  and  late 
chief  mate  of  the  aboye-uatued  barcjue  or  vessel  **  Tamaulipas," 
and  J.  U. ,  mariner,  and  late  second  mate  of  the  said  barque, 
and  now  both  of  Liverpool  in  the  county  of  Lancaster,  against 
the  above-named  Mexican  barque  or  vessel,  whereof  D.  now 
Ia,  or  lately  was,  master,  her  tackle,  apparel,  and  furniture, 
and  against  L.  N.,  of  JMatamoras,  in  the  empire  of  Mexico, 
the  owner  of  the  said  barque,  and  his  biil  intervening',  say  as 
follows  : — 

1.  On  or  about  the  8th  day  of  September,  1864,  the  Mexican 
1  arque  *' Tamaulipas"  bting  in  the  port  of  Matamoras  aforesaid, 
and  designed  on  a  voyage  thence  to  Liverpool  and  back  again  to 
Matamoras  aforesaid,  or  any  port  in  Mexico,  her  then  master  hired 
the  plaintiff,  I.  G.,  to  serve  as  chief  mate  during  the  said  voyage  at 
the  wages  of  40  Mexican  dolbvrs  per  month,  and  on  the  said  8th  day 
of  September,  1864,  the  plaintiff,  L  G.,  entered  on  board  and  into 
the  service  of  the  said  barque  in  the  capacity  and  at  the  monthly 
wages  aforesaid. 

2.  On  or  about  the  17th  day  of  December,  1864,  the  said  barque 
with  the  plaintiff,  I.  G.,  on  board  thereof,  sailed  from  Mntamoras 
aforesaid  with  a  cargo  of  cotton  on  the  voyage  aforesaid,  but  being 
short  of  ballast  and  provisions,  put  into  the  port  of  Havana  for  the 

^  purpose  of  obtaining  the  same. 

3.  On  the  9th  day  of  January,  1865,  the  above-named  vessel 
then  being  at  Havana,  the  said  master  hired  the  plaintiff,  J.  U.,  to 
serve  as  second  mate  on  a  voyage  from  Havana  to  Liverpool  aforesaid, 
and  thence  to  Matamoras,  or  any  other  port  in  Mexico,  at  the  wages  of 
25  Mexican  dollars  per  month,  and  accordingly  on  the  said  dth  day  of 
January,  1865,  the  plaintiff,  J.  U.,  entered  on  board  and  into  the 
service  of  the  said  barque  in  the  capacity  and  at  the  wages 
aforer^aid. 

4.  On  or  about  the  I7th  day  of  January,  1865,  the  said  barque 
sailed  from  Havana  for  Liverpool  with  the  plaintiffs  on  board,  and 
arrived  at  Liverpool  aforesaid  on  or  about  the  4th  day  of  March, 
1865,  and  was  taken  into  the  Albert  Dock  there,  where  she  dis- 
charged her  cargo,  and  was  afterwards  on  or  about  the  16th  day  of 
March,  1865,  removed  into  the  Salthouse  Dock. 

5.  On  or  about  the  12th  day  of  March,  1865,  the  crew  of  the  said 
barque  except  the  plaintiffs  were  discharged,  and  on  or  about  the  23rd 
day  of  March,  1865,  the  said  master  came  on  board  and  informed  the 
plaintiffs  that  they  had   been  dischai^ged,     and   that  the  plaintiffs 
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were   roqaired    at   the   offioe   of  Mr.    M,    the    agent   of  the   Miid 
vessel. 

6.  The  plaintiffs  accordingly  went  to  the  office  of  the  said  Mr.  M., 
and  were  there  told  that  they  were  not  to  go  ou  boar^i  the  said 
▼essel  again,  and  the  said  Mr.  M.  wauted  the  plainti&  to  accept  the 
amount  due  to  thorn  for  wages  up  to  that  time  in  discharge  of  their 
daim,  which  the  plaLoti£b  refused. 

7.  Upon  the  arrival  of  the  said  vessel  at  Liverpool  aforesaid  the 
Kaid  ma':ter  of  the  said  vessel  provided  board  and  lodging  for  the 
plaintiffs  at  the  house  of  one  F.  S.,  and  the  Raid  Mr.  M.  paid  the  said 
F.  S.  for  the  board  and  lodging  of  the  plaintiffs  up  to  the  said  23rd 
day  of  March,  and  on  that  day  informed  the  said  F.  S.  that  he  was  not 
to  do  anything  more  for  the  plaintiffs,  as  they  were  discharged,  and  from 
that  day  the  plaintiffs  have  been  obliged  to  provide  board  and  lodging 
for  themselves  at  their  own  expend. 

8.  The  plaintiffii  by  reason  of  being  so  discharged  at  Liverpool 
aforesaid  will  lose  two  months'  voyage,  and  it  will  cost  them  a  sum  of 
£10  sterling  each  for  a  passage  from  Liverpool  to  New  York  and 
thence  to  Matamoras. 

9.  From  the  time  of  their  respective  engagements  up  to  the  23rd 
day  of  March,  1865,  when  they  were  discharged,  the  plaintiffs 
respectively  well  and  truly  performed  their  respective  duties  on  board 
the  said  ship,  and  earned  their  wages,  and  the  plaintiff,  L  G.,  claims 
£63  12&  6d.  as  due  to  him  on  the  account  No.  1  annexed  as  a 
schedule  to  this  petition,  and  the  plaintiff,  J.  U.,  claims  £27  14«.  4td. 
as  due  to  him  on  the  account  No.  2  annexed  as  a  schedule  to  this 
petition. 

And  the  policitors  for  the  plaintiffs  pray  the  right  honourable 
the  judga  to  pronounce  that  the  sum  of  £53  12t.  6(i  is 
due  to  the  plaintiff,  I.  G.,  and  to  condemn  the  defendant 
and  his  bail  therein,  and  to  pronounce  that  the  sum  of 
£27  14s.  lid.  is  due  to  the  plahitiff,  J.  U.,  and  to  condemn 
the  defendant  and  his  bail  therein  and  in  the  costs  of  this  suit. 
[For  Form  of  Aceouiits^  see  Form  LXXXVIII.,  «upra.] 
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XCI V.  Petition  hy  Seamen  claiming  Damagee  for  Wrongful  Dismiseal, 

The  British  steam-ship  or  vessel,  "  Great  Eastern  "  (a). 

Sir  J.  A.,  Matter. 
J.  W.  C,  solicitor  for  the  plaintiffs  in   the  oonsulidated 
causes  of  subtraction  of  wages,  civil  and  maritime,  instituted 

r>n  behalf  of ,  all  now  of  liverpooli  in  the  county  of 

Lancaster,  mariners,  and  late  part  of  the  crew  of  the  above- 
njimed  steam-ship  or  vessel  '*  Great   Eastern,''   against  the 
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above-named  ship  or  vessel  "  Great  Eastern  "  (whereof  Sir  J. 
A.  now  is  or  lately  was  master),  her  tackle,  apparel,  and  fur« 
niture  ;  and  against  the  owners  of  the  said  steam -ship  or  vessel, 
and  their  bail  InterveDing,  says  as  follows  : — 

1.  In  the  month  of  March,  1867,  the  above-named  British  steam- 
hbip  or  vessel  '*  Great  £a»tem  "  being  in  the  port  of  Liverpo<>],  in  the 
United  Kingdom,  and  des-igutd  on  a  voyage  from  thence  to  New  York, 
thence  on  a  trading  voyage  or  voyages  to  and  from  and  from  and  to 
any  ports  and  peaces  in  France,  Spain,  Portugal,  Mediterranean  Sea, 
and  Continent  of  Europe,  and  the  United  States,  British  Noith  Ame- 
rica, West  Indiep,  Gulf  of  Mexico,  and  South  America,  the  term  to 
expire  on  the  30th  day  of  June  next,  or  upon  the  said  steam- ship  or 
vessel's  first  arrival  after  the  said  30th  day  of  June  next  at  a  final 
port  of  discbarge  in  the  United  Kingdom,  her  master  hiretl  the  x>lain' 
tiffs  to  serve  in  the  capacities  and  at  the  rates  of  wages  mentioned  in 
the  plaintiffs'  respective  accounts  in  the  schedule  to  this  petition, 
dui  ing  the  faid  intended  voyage  and  term,  and  in  addition  to  the 
said  wages  to  have  and  be  provided  with  board,  lodging,  food,  and 
provisions  during  the  ^aid  intended  voyage  and  term  ;  and  accord- 
ingly, in  the  s^dd  month  of  March  laftt,  the  plaintiffs  respectively 
entered  on  board  and  into  the  service  of  the  said  steam-ship,  in  the 
capacities  and  at  the  monthly  wages  and  on  the  terms  aforesaid  ;  and 
the  plaintiffs  respectively  signed  the  said  ship's  articles  or  mariner's 
contract,  according  to  the  provisions  of  the  **  Merchant  Shipping  Act, 
1854." 

2.  On  the  26th  day  of  March,  18G7,  the  said  steam-ship  sailed  with 
the  plaintiffs  on  board,  and  on  or  about  the  9th  day  of  April,  1867, 
arrived  at  New  York,  in  America ;  and  on  ct  about  the  I7th  day  ot 
April,  1867,  Bailed  from  New  York,  with  passengers  for  Brest,  in 
France,  and  arrived  there  on  or  about  the  29th  day  of  April,  1867  ; 
and  afterwards,  on  the  raid  29th  day  of  April,  1867,  Failed  from 
Brest  for  Liverpool  aforesaid,  and  ai rived  at  Liverpool  on  the  Ist  day 
of  May,  1867,  with  the  plaintiffis  on  board  ;  the  plaintiffs  continued 
on  board  the  said  steam-ship  in  the  river  Mersey,  performing  their 
respective  duties,  when  they  were  respectively  wrongfully  discharged 
from  the  said  steam-ship  or  vessel  before  the  term  of  tiieir  engage- 
ment had  expired. 

3.  Accounts  of  wages  were  delivered  to  the  respective  plaintiffs, 
pursuant  to  the  17  Ist  section  of  the  **  Merchant  Shipping  Act,  1854," 
showing  certain  balances  due  to  the  plaintiffs  up  to  the  time  of  their 
said  wrongful  discharge,  but  such  balances  have  not  been  [mid  or 
tendered  to  the  respective  plaintiffs. 

4.  During  all  the  time  the  plaintiffs  were  on  board  the  f>aid  steam- 
ship or  vessel,  they  respectively  well  and  truly  performed  their  duties 
on  board  the  said  steam-ship  or  vessel,  and  were  always  ready  and 
willing  to  perform  their  contract  according  to  the  said  ship's  articles. 

5.  The  plaintiffs  rexpectively  did  all  things,  and  were  always  ready 
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And  willing  to  do  all  things  neoeasary  on  their  part  to  entitle  them  to 
have  the  said  ship's  articles  or  mariners'  contract  in  all  respects  per- 
formed by  the  defendants  ;  yet  during  the  continuance  of  the  said 
agreement  the  defendants  wrongfully  removed  and  discharged  the 
plaintiffs  therefrom,  and  from  the  said  steam- ship  or  vessel,  and 
refused  to  allow  the  respective  plaintiffs  to  perform  the  said  agree- 
ment, and  refused  to  allow  them  board,  lodging,  and  provisions, 
according  to  the  said  agreement,  in  and  on  board  the  said  steam-ship. 
6.  The  plaintiffs  respectively  claim  as  due  to  them  the  amounts  set 
forth  in  their  accounts  in  the  schedule  to  this  petition. 

And  the  solicitor  for  the  plaintiffs  prays  the  right  honorable  the 
judge  to  pronounce  that  the  sums  claimed  are  due  to  the  re- 
spective plaintiffs,  and  to  condemn  the  defendants  and  their 
bail  therein,  and  in  the  sum  often  days'  double  pay  due  to  the 
respective  plaintiffs,  under  the  provisions  of  the  *'  Merchant 
Shipping  Act,  1854,"  and  to  condemn  the  defendants  and 
their  bail  in  the  costs  of  this  suit. 


The  Schedule  referred  to  in  the  above  Petition, 

The  account  of  the  plaintiff,  B.  S. 

Wag^s  as  carpenter's  mate,  from  the  21st  of 

March  to  1st  May,  1867,   when  plaintiff 

was  wrongfully  discharged,  1  month  and 

11  days,  at  £6  15«.  per  month      ...     £9     4     6 

Deduct  advance  .       £3     7     6 

allotment .     .  S     7     6       6  15     0 


£2     9     6 

Add  10  days'  double  pay  .         .         .     .       4  10     0 

Damages  for  wages,  from  Ist  May  to  30th  June, 

2  months,  at  £6  15s.  per  month    .         .     13  10     0 
Board  and  lodging,  from  Ist  May  to  30th  June, 
1867,  8  weeks  and  4  days,  at  £1  per 
week 8  10     0 


£28  19     6 


[The  accounts  of  the  other  plaintiffs  were  similar,^ 
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XCV.   Petition  by  Mastery  a  pa/rt  otemer,  for  wages  and  disbwsements, 

and  for  an  accowat  agavast  his  co-owners. 

The  "  Feronia  "  (a). 

P.  and  S.,  proctors  for  the  plaintiff  in  a  cause  of  wages  and 
disbursements,  and  in  a  cause  of  ownership  under  the  8th 
section  of  the  Admiralty  Court  Act,  1861,  instituted  on  be- 
half of  R.  H.,  of  Liverpool,  in  the  county  of  Lancaster,  master 
mariner,  against  the  said  ship  or  vessel,  her  tackle,  appar&l, 
and  furniture,  and  against  the  freight  due  for  the  transporta- 
tion of  her  cargo,  and  against  the  Natioual  Bank  of  Liverpool 
Limited,  the  mortgagees  of  the  said  ship  **  Ferunia,"  and 
againnt  the  owners  of  the  said  ship,  and  J.  S  S.  and  W.  H.  S., 
the  assignees  or  mortgagees  of  the  naid  freight,  and  J.  H. ,  a 
part  owner  of  the  said  ship,  and  B.  J.  B.  severally  the  defen- 
dants intervening,  say  as  foUows  : — 

1.  On  the  31st  day  of  December,  1864,  the  above-named  ship 
'*  Feronia  "  was  lying  in  the  port  at  Liverpool,  and  the  plaintiff  was 
then  acting  as  master  of  the  said  ship  under  an  agreement  by  which 
the  ship's  husband,  on  behalf  of  the  owners  of  the  said  ship,  had 
hired  the  plaintiff  to  act  as  master  of  her  at  wages  after  the  rate  of 
£300  per  annum,  and  upon  certain  terms  as  to  his  cabin  allowance 
and  his  share  in  the  gross  cabin  passage  money. 

2.  All  the  plaintiff's  accounts  with  the  owners  of  the  said  ship 
were  settled  up  to  the  31  st  day  of  December,  1864.  On  that  day 
the  plaintiff  purchased  of  W.  K. ,  who  was  then  the  sole  registered 
owner  of  the  said  ship,  four  sixty-fourth  shares  thereof,  and  shortly 
afterwards  the  plaintiff  became,  and  was,  and  he  has  since  then  con- 
tinued to  be  and  still  is  the  registered  owner  of  such  four  sixty-fourth 
shares.  • 

3.  Under  the  terms  of  the  taid  agreement  in  the  first  article  of 
this  petition  mentioned,  subject,  however,  to  an  alteration  as  to  the 
terms  relating  to  the  cabin  allowance,  the  plaintiff  continued  to  act  as 
master  of  the  said  nhip  from  the  1st  day  of  January,  1865,  to  the  Jst 
day  of  December,  1866. 

4.  On  the  3rd  day  of  March,  1866,  up  to  which  time  the  said  ship 
had  been  lying  since  the  1st  day  of  January,  1866,  in  the  port  of 
Liverpool,  the  plaintiff  sailed  as  master  of  the  said  ship  on  the  fol- 
lowing voyage,  that  is  to  say,  having  loaded  a  cargo  at  Liverpool,  he 
sailed  thence  on  the  3rd  day  of  March  aforesaid  for  Melbourne,  where 
he  arrived  on  the  8th  day  of  July.  Sailed  from  thence  on  the  24th 
day  of  August  for  Point  de  Oalle  and  arrived  theie  on  the  14th  day 
of  October.  Sailed  thence  on  the  23rd  day  of  Deoember  for  Trinco- 
malee,  and  arrived  there  on  the  6th  day  of  January,  1866.  Sailed 
thence  for  Liverpool  on  the  3rd  day  of  March,  and  having  put  into 
Saint  Helena  on  the  20th  day  of  May,  saUed  thence  two  days  after- 
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wards,  pat  into  Queenstown  on  the  17  th.  d&y  of  July,  and  sailing 
thence  the  next  day  arrived  at  Liverpool  on  the  25th  day  of  July, 
18G6,  where  the  said  ship  prooceded  to  discharge  her  cargo  and  re> 
mained  until  after  the  Isl  day  of  September,  1866. 

5.  The  plaintiff  daring  the  whole  of  the  aforesaid  voyage,  well  and 
truly  performed  his  duty  as  master  of  the  said  ship,  and  made  divers 
disbursements  on  account  of  the  same,  and  there  is  now  due  and 
owing  to  him  from  the  defendants,  the  owners  of  the  said  ship,  a  &am 
of  £770  4s.  9d.  for  such  wages  and  disbursements  as  aforesaid,  and 
notwithstanding  the  plaintiff  has  applied  to  the  said  defendants,  the 
owners  of  the  said  ship,  for  the  payment  thereof,  they  have  refused  and 
neglected  to  pay  the  same  or  any  part  thereof,  an  1  the  said  sum  of 
£770  4^.  9(2.  Lb  still  wholly  due  and  unpaid  to  the  plaintiff,  together 
with  a  sum  equal  to  ten  days'  double  pay  under  and  according  to  the 
provisions  of  the  Merchant  Shipping  Act,  1854. 

6.  There  is  also  owing  from  the  defendants,  the  other  owners 
of  the  said  ship,  to  the  plaintiff,  as  owner  of  the  said  four  sixty-fourth 
shares  of  the  said  ship,  a  large  sum  of  money  for  and  on  account  of 
the  disbursements  and  earnings  of  the  said  ship  in  respect  of  the 
voyage  above  describe  1. 

Wherefore  the  said  proctors  pray  thd  right  honouraMe  the 
judge  to  pronounce  for  the  plaintiff's  said  claim  for  wag«9s 
and  disbursements  aud  ten  days'  double  pay,  to  oondemn 
the  defendants  therein  and  in  the  costs  of  this  cause,  and 
to  refer  any  question  of  accounts  that  may  arise  between 
the  parties  with  reference  to  such  wages  and  diBbur;ie- 
ments  to  the  registrar  and  merchants,  and  also  to  order 
an  account  to  be  taken  of  the  earnings  and  disbursements 
of  the  said  ship  on  the  aforesaid  voyage,  and  thit  pay- 
ment be  made  to  the  plain tiSf  of  what  is  due  to  him  as 
such  part  owner,  as  aforesaid,  from  the  defendants  the 
other  owners  of  the  said  ship,  for  and  on  account  of  the 
earnings  and  disbursements  of  the  said  ship,  and  that 
otherwise  right  and  justice  be  administered  to  the  plain- 
tiff in  the  premlsea. 


XCVl.  Answer  of  the  Defendants,  the  Ifational  Bank  of  Liverpool 

{Limited),  to  the  above  Petition, 

G.  and  U.,  solicitors  for  the  National  Bank  of  Liverpool 

(limited),  defendants  in  this  cause,  in  answer  to  the  petition  of 

the  plaintiff,  say  as  follows  :  — 

1.  The  National  Bank  of  Liverpool  are  the  mortgagees  by  transfer 

of  48  shares  of  the  ship' "Feronia."      The  mortgagor  of  the  sa'd 

shares  was  W.  K.,  the  managing  owner  of  the  ship.    The  said  transfer 

of  mortgage  was  dated  en  the  20th  of  July,  1865,  and  was  regis- 
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tered  on  the  28t]i  May,  1866.     The  bank  took  poasessioa  of  the  ship 
as  mortgagees  od  the  28th  July,  1866. 

2.  The  said  bank  deny  the  statements  in  the  petition,  save  that 
the  plaintiff  renlered  certain  ser vices  on  bjard  the  ship  as  maj^ter, 
and  pray  the  right  honourable  the  judge  to  order  that  the  whole 
claim  of  the  plaintiff  be  referred  to  the  registrar  and  merchants, 
reserving  all  questions  respecting  the  fund,  if  any,  out  of  which  any 
sum  which  may  ba  found  due  to  the  plaintiff  shall  be  paid. 


XOYil.  Atiswer  of  the  defendant,  J,  H,,  to  tlie  above  Petition. 

G.,  It ,  and  B.,  solicitors  for  the  defendant,  J.   H.,    foi 
answer  to  the  petition,  filed  in  this  cause,  say  as  follows  : — 

1.  Ou  the  29th  day  of  December,  1864,  the  defendant  W.  K., 
biing  then  the  sole  owner  of  the  **  Feronia,"  the  vessel  above- 
named,  soLl,  for  the  sum  of  £1187  10«.  to  the  defendant  J.  H., 
eight  sixty-fourth  shares  of  and  in  the  said  vessel ;  and  on  the  31st 
day  of  the  said  month  of  December,  1864,  the  said  J.  H.  became 
registered  owner  of  the  sail  shares,  and  he  now  is  duly  registered  at 
Liverpool  as  the  sole  owner  of  the  said  shares. 

2.  The  *'Feronia"  sailed  from  Liverpool  on  the  3rd  day  of 
March,  1865,  performed  the  voyage  referred  to  in  the  fourth  article 
of  the  saiJ  petition,  and  anived  at  Liverpool  on  the  25th  day  of  July, 
1866. 

3.  In  tha  performance  of  the  said  voyage,  divers  freights  were 
earned  by  and  disbursements  made  ou  behalf  of  the  said  vessel  ;  and 
after  payment  of  the  said  disbursements  a  considerable  sum  of  money 
is  due  to  the  defendant,  J.  H.,  as  owner  of  Ids  aforesaid  shares  in  the 
said  vessel. 

4.  Divers  sums  of  money  on  account  of  the  said  freights  have 
been  received  by  the  plaintiff  and  the  defendants,  other  than  the  de- 
fendant J.  H.,  and  the  sum  of  £1891  10^.  6d.,  part  of  the  said 
fjieights,  has  been  paid  into  and  now  remains  in  the  registry  of  this 
honourable  court. 

5.  On  or  about  the  24th  day  of  April,  1866,  the  said  W.  K.  saw 
the  said  J.  H. ,  and  informed  him  that  be  was  in  want  of  money  in 
con^quence  of  having  paid  the  disbursements  of  the  said  vessel,  and 
he  requested  the  said  J.  H.  to  advance  to  him  a  sum  of  money  for 
this  purpose  on  the  promise  that  the  same  should  be  repaid  out  of 
the  freight,  and  accordingly  a  bill  of  exchange  for  £148  198.  5(2.,  was 
drawn  by  one  L  W.  P.,  then  a  clerk  in  the  employ  of  the  said 
W.  K.|  on  the  said  W.  K.,  and  accepted  by  him  and  indorsed  by 
the  said  I.  W.  P.,  and  also  by  the  said  J.  H.,  which  said  bill  was 
discounted  by  the  bank  of  Liverpool,  the  said  J.  H.  endorsing  such 
bill  on  the  faith  that  it  would  be  met  at  maturity  by  the  said  \V.  K. 
by  and  out  of  the  then  accruing  freight  of  the  '*  Feronia." 
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The  iiaid  bill  was  at  matarity  dishououred  by  the  said  W.  K.,  aud 
duly  paid  by  the  said  J.  H. ,  but  the  amount  thereof  has  not  been 
repaid  by  the  said  W.  K.,  and  is  now  justly  due  and  owing  by  him  to 
the  said  J.  H. 

6.  No  accounts  of  the  earuings  of  the  said  vessel  or  of  the  disbursemen  ts 
in  respect  of  the  same  have  been  rendered  to  the  defendant,  J.  H.,  by 
the  defendant,  W.  K. ,  the  managing  owner  of  the  said  va^sel,  or  by  any 
persoD  on  his  behalf,  aod  the  defeailant,  J.  H.,  has  no  knowledge  of 
the  truth  or  otherwise  of  the  averments  contained  ia  the  first,  third, 
fifth,  and  sixth  articl&B  of  the  said  petition,  and  also  of  the  portion  of 
the  second  article,  relating  to  the  settlement  of  the  plaintiffs  accoants. 
Wberefcrd  the   said   solicitors  as  afor»<aid  pray   the    right 
houourable  the  judge,  to  refer  the  plaiutiffs  claims  in  this 
cause  to  the  registrar  and  merchants  to  report  thereon,  and 
to  order  that  an  account  be  taken  of  the  earnings  and  dis- 
bursements of  the  said  vessel  on  the  aforesaid  voyage,  and 
that  after  paymeut  of  the  said  disbursements  the  badaiice 
of  the  said  earnings  due  to  the  defendant,  J.  H.,  in  respect 
of  his  eight  sixty-fourth  shares  in  the  said  vessel  be  duly 
paid  to  him,  that  out  of  the  balance  as  aforesaid  due  to  the 
said  W.  K.,  in  respect  of  his  interest  in  the  said  vessel  the 
said  sum  of  £149  be  duly  paid  to  the  said  J.  H.,  aud  that 
otherwise  right  and  justice  in  the  premises  may  be  admi- 
istered  to  the  defendant,  J.  H. 


XCVIII.  Reply  and  ConciAision  to  foregoing  Answer  of  the  Defendant* 
the  National  Bank  of  Liverpool  (Limited). 

P.  and  S. ,  proctors  for  the  plaintiff  in  reply  to  the  answer 
filed  in  this  cause  od  behalf  of  the  defendants  the  National 
Bank  of  Liverpool  (Limited),  say  as  follows  : — 
1.   They  deny  the  several  averments  oontaiued  in  the  said  answer. 
•    2.  They  pray  that  the  pleadings  be  concluded,  and  in  addition  to 
the  prayer  contained  in  the  petition  filed  on  behalf  of  the  plaintiff, 
they  pray  that  it  be  referred  by  the  right  honourable  the  judge  to  the 
registrar  and  merchants  to  find  and  report  what  averments  (if  any) 
oontaiued  in  the  said  answer  are  true,  and  that  all  questions  be  le- 
f^erved  as  to  the  fund  out  of  which  any  sum  which  may  be  found  due 
to  the  plaintiff  shall  be  paid. 


WAGES.  ♦  Clxi 

XCrX.  Answer  to  Form  XCIII.,  fivpra. 

F,f  Ry  F.,  and  F.,  attorneys  for  the  defendant  in  answer 
to  the  petition  61ed  in  this  cause,  say  as  follows  : — 

1.  The  several  averments  contained  in  the  said  petition  are  un- 
true. 

2.  The  plaintiff  I.  G.  has  received,  or  has  had  duly  tendered  to 
him  all  sums  of  money  due  and  payable  by  him,  by  and  from  the 
owner  of  the  said  barque  or  vessel  '*  Tamaulipas,"  in  respect  of  his 
services  on  board  the  said  barque,  and  to  the  owner  thereof,  during 
the  voyage  in  the  petition  mentj^ned,  and  all  such  other  expenses 
connected  with  the  said  voyage  and  services  as  should  fall  on  the 
said  owner  of  the  said  barque. 

3.  The  sum  of  £21  which  was  before  the  institution  of  this 
cause  duly  tendered  to  the  plaintiff,  I.  G.,  and  which  was  re- 
fused by  him,  is  all  that  remains  due  to  him  from  the  owner  of  the 
«  Tamaulipas"  in  respect  of  his  clainis  in  the  said  petition  fbt  forth, 
and  the  said  attorney  brings  into  court  the  said  sum  of  £21,  and 
says  that  it  is  sufficient  to  satisfy  so  much  of  the  aforesaid  claims  of 
the  said  I.  G.  as  is  still  unsatisfied. 

4.  The  plaintiff,  J.  U.,  has  received  or  has  had  duly  tendered  to 
him  all  sums  of  money  due  and  payable  to  him  by  and  from  the 
owner  of  the  said  barque  or  vessel  **  Tamaulipas  "  in  respect  of  his 
services  on  board  the  said  barque,  and  to  the  owner  thereof,  during 
the  voyage  in  the  petition  mentioned,  and  all  such  other  expenses 
connected  with  the  said  voyage  and  services  as  should  fall  on  the  said 
owner  of  the  said  barque. 

6.  The  sum  of  £1  11 «.  6d.  which  was  before  the  institution  of  this 
cause  duly  tendered  to  the  plaintiff,  J.  U. ,  and  which  was  refused  by 
him,  is  all  that  remains  due  to  him  from  the  owner  of  the  '*  Tamau- 
lipas "  in  respect  of  the  claims  of  the  said  J.  U.  in  the  said  petition 
set  forth,  and  the  said  attorneys  bring  into  court  the  said  sum  of 
£1  lis,  6d,j  and  say  that  it  is  sufficient  to  satisfy  so  much  of  the 
aforesaid  claims  of  the  said  J.  U.  as  is  still  unsatisfied. 

Wherefore  the  said  attorneys  pray  the  right  honourable  the 
judge  to  pronounce  against  the  respective  claims  of  the 
plaintiffs,  to  dismiss  the  defendants  and  their  bail  from  this 
suit,  and  to  condemn  the  plaintiffs  in  the  costs  of  these 
proceedings. 


0.   Answer  to  Form  XCI V. ,  supra. 

M.,  W.,  and  R,  solicitors  for  the  Great  Eastern  Steam-, 
ship  Company  (Limited),  the  defendants  in  this  cause,  say  as 
follows  ; — 
1.  As  to  the  respective  sums  set  opposite  to  the  names  of  the 
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pUintifis,  ,  in   the  said  Bchednle  hereunto  annexed,  whidi  nid 

Bums  are  respectiyely  parcels  of  the  plaiotifiW'  daims,  the  defendantB 
•ay  that,  after  the  commencemeDt  of  this  salt,  they  aatisfied  and  dis- 
charged such  paroela  of  the  pbdntiffs'  claims  by  payment. 

2.  As  to  the  respectire  claims  of  the  said  plaintifis,  the  defendants 
•ay  that  they  satisfied  and  discharged  the  several  claims  of  the  said 
plaintiffs,  by  paying  to  the  said  plaintiffs  respectivelj  the  sums  set 
opposite  to  their  names  in  the  schedule  hereunto  annexed,  which  ssid 
sums  the  said  plaintiffs  respectively  received  in  satisfaction  and  dis- 
chaige  of  their  said  claims  and  of  all  damages  and  costs  in  respect 
thereof!  ^ 

3.  As  to  the  respective  claims  of  the  said  plaintiffs,  the  defendants 
say,  that  after  the  commencement  of  this  suit  such  plaititiff'^  respec- 
tively released  and  duicharged  the  defendants  therefrom,  and  from 
all  demands  of  the  said  plaintiffs  respectively  in  respect  of  the  hiring 
or  contuct  in  the  petition  mentioned. 

4.  As  to  the  respective   sums  set  opposite  to  the  names  of  the 

plaint iffrt, ,  in  the  said  schedule  hereunto  annexed,  which  said 

sums  are  respectively  parcels  of  the  claims  of  such  plaintif&»  the  de- 
fendants bring  into  court  the  several  sums  of  money  bo  set  opposite 
to  such  plaintiffii'  names  respectively,  and  say  that  the  same  are 
enough  to  satisfy  the  respective  claims  of  the  plaintiffs  in  respect  of 
the  matters  herein  pleaded  to. 

5.  As  to  the  residue  of  the  claims  of  the  said  last-mentioned 
plaintiffs,  save  and  except  so  much  thereof  as  relates  to  damages  for 
alleged  breach  of  contract,  the  defendants  say  that  they  never  weiv 
indebted  as  alleged. 

6.  As  to  the  plaintiffs'  claims  for  damages  in  respect  of  the  alleged 
breach  of  contract  in  the  petition  mentioned,  the  defendants  deuy 
that,  during  the  continuance  of  the  running  agreement  in  the  peti- 
tion mentioned,  they  wrongfully  removed  and  dischaxged  the  plaintiff 
as  alleged. 

7.  As  to  the  plaintiffs'  claims  for  damages  in  respect  of  the  alleged 
breach  of  contract  in  the  petition  mentioned,  the  defendants  further 
say  that  this  court  ought  not  to  have  or  take  further  cognizance 
of  the  claims  of  the  plaintiffs  in  that  behalf,  the  same  being  for 
damages  (not  recoverable  as  wages)  for  the  alleged  breach  of  a  con- 
tract, in  respect  of  which  damages  no  lien  attaches  to  the  said  ship, 
and  in  respect  of  which  said  damages  this  court  has,  as  the  defendants 
humbly  submit,  no  jurisdiction. 

And  the  said  M.,  W.,  and  R.,  pray  the  right  honourable  the 
judge  to  pronounce  for  the  sufficiency  of  the  said  tender  iu 
court,  and  to  dismiss  the  defendants  from  further  obser- 
vance of  justice  in  this  suit. 


WAGES. 

CI.  Beply  to  the  same, 

J.  W.  C,  Bolicitorfor  the  plaintiffs,  in  reply  bo  the  answer 
of  the  defendants,  says  as  follows  :•— 

1.  He  denies  the  statemeots  in  the  said  anawer. 

2.  As  to  the  first,  secoud,  and  third  articles  of  the  answer,  the 
payments  therein  alleged  to  be  made  to  the  plaintiffs  therein  men- 
tioned, were  made  by  the  defendants  after  suit,  without  the  know- 
ledge of  the  plaintiffs  solicitor,  and  were  made  by  the  defendants 
frauduleDtly,  for  the  j>urpose  of  avoiding  payment  of  greater  sums  due 
and  to  become  due  from  them  to  the  said  plaintiffs  by  reason  of  the 
facts  stated  in  the  petition,  and  for  the  purpose  of  defrauding  the 
said  solicitor  of  his  lawful  costs  ;  and  the  alleged  releases  and  dis- 
charges were  obtained  and  taken  by  the  defendants  by  fraud,  and 
were  and  are  wholly  void. 

8.  The  sums  of  money  mentioned  in  the  fourth  article  of  the  said 
answer  are  not  enough  to  satisfy  the  claims  of  the  plaintifih  in  that 
article  mentioned. 

4.  As  to  the  seventh  article.  By  judgment  of  this  honourable 
court  delivered  in  this  suit  on  the  29th  day  of  June,  1867,  it  was 
dodared  that  this  honourable  court  had  jurisdiction  to  entertain  the 
claims  preferred  in  the  petition  for  compensation  for  the  wrongful 
dischaige  of  the  plaintiffs  during  the  term  of  their  engagement. 
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CII.   Conclu8io9i  to  the  same, 

M.,  W.,  and  R,  solicitors  for  the  defendants  in  this  cause, 
deny  the  several  allegations  of  the  reply,  and  say  that  they 
do  not  plead  further,  and  pray  that  the  pleadings  be  con- 
cluded. 


€111.  Answer  confessing  the  Petition  and  Praying  a  Sale  of  the 


L.,  N.,  and  G.,  solicitors  for  T.  £.  S.,  of ^  in  the  city 

of  London,  wholesale  clothier,  D.  R   R,  of ,  in   the 

said  city,  merchant,  and  0.  W.  P.,  of ,  in  the  said  city, 

wholesale   warehouseman,  the  owners  of   the   above  named 
vessel,  N.,  the  defendants  in  this  cause,  say  as  follows  : — 

1.  The  whole  of  the  allegations  contained  in  the  petition  filed  in 
this  cause  are  true. 

2.  The  deffudants  are  desirous  that  the  sum  now  due  to  the 
plaintiff  as  set  forth  in  the  said  petition  should  be  paid  to  the 
plaintiff  out  of  the  proce^ls  of  the  sale  of  the  said  vessel,  when 
the  same  shall  have  been  sold  by  order  of  this  honourable  court. 

L  2 
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And  the  said  L.,  N.,  and  G.,  therefore  pray  the  right  honoar- 
able  the  judge  that  the  said  yesael  N.  may  be  sold  by  order 
of  this  honourable  court,  and  that  the  sum  aforesaid  m^y  be 
paid  to  the  plaintiff  out  of  the  net  proceeds  of  such  sale, 
and  that  the^esidue  of  such  proceeds  may  be  paid  to  their 
parties  as  owners  of  the  said  vessel,  and  that  otherwise 
right  and  justice  may  be  administered  in  the  premises. 


• 


CIY.  Petition  in  objection  to  Registrar's  BeporL 

The  "  Feronia  "  (a). 

C.  and  U. ,  solicitors  for  the  defendants,  the  National  Bank 
of  liverpool  (limited),  in  objection  to  the  report  of  the  regis- 
trar filed  in  this  cause,  say  as  follows  : — 

1.  This  is  a  cause  brought  by  B.  H.,  master  mariner,  under  the 
Admiralty  Court  Act,  1861,  to  recover  his  wages  and  disbursements 
made  by  him  as  master  on  account  of  the  ship  &om  the  1st  day  of 
January,  1866,  to  the  Ist  day  of  September,  1866. 

2.  On  the  7  th  day  of  May,  1867,  the  said  claim  of  the  master 
was  referred  to  the  registrar  and  merchants  to  report  what  was  doe 
thereon. 

3.  On  the  12th  day  of  August  the  registrar  made  his  report,  copy 
of  which  is  annexed  and  marked  A. 

4.  The  National  Bank  of  Liverpool  (hereinafter  called  the  bank) 
are  the  mortgagees  by  transfer  of  forty-eight  sixty-fourths  of  the  ship 
'^  Feronia,"  which  said  transfer  of  mortgage  was  dated  on  the  20th 
day  of  July,  1865,  and  was  registered  on  the  28th  day  of  May, 
1866,  and  whereon  a  large  sum  is  due. 

5.  On  the  arrival  of  the  ship  at  Liverpool,  on  the  26th  day  of 
July,  1866,  the  said  bank  took  possession  as  mortgagees, 

6.  The  said  bank  object  to  the  entire  claim  (6)  of  the  plaintiff, 
upon  the  ground  that  he  was  part  owner  of  the  ship. 

7.  The  said  bank  object  to  the  item  ten  days' double  pay  £16  Kh,, 
which  has  been  allowed  by  the  registrar,  upon  the  ground  that  the 
tftld  sum  is  not  legally  or  rightfully  due  to  the  master. 

8.  The  said  bank  object  to  the  item  No.  9 — "  Tobacco  and  slops 
supplied  to  seamen  who  afterwards  deserted,  £38  Is.  lOd.,''  which 
has  been  allowed  by  the  registrar,  upon  the  ground  that  the  said  sum 
was  not  a  disbursement  by  the  master  on  the  ship's  account,  but  on  his 
own  account. 

0.  The  said  bank  object  to  the  following  items  : — 


(a)  See    Form  XCV.,  supra.    The 
report  was  oonfirmed.     16  W.  K.  585. 
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£    «. 

(2. 

35     0 

1 

135     4 

U 

4     9 

2 

74  15 

0 

2  11 

0" 
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*^  No.  18.  James  Scott  for  proyiaions  at  Qaeenstown    . 

No.  19.  A.  Reid  and  Co.  for  oommissiou  on  home- 
ward oharter       ..... 

No.    20.   Glen  and  Wyld  for  stores  received  at  sea   . 

No.  21.  J.  Mullins  balance  of  bill  for  discharging 
cargo         ...... 

Na    22.  J.  HugheSy  master  porter,  balance  of  bill  • 

which  have  been  allowed  by  the  registrar,  upon  the  ground  that  the 
said  items  have  not  been  paid  by  the  master,  and  are  not  ''  disburse- 
ments "  within  the  meaning  of  the  statute. 

10.  The  said  bank  also  object  to  the  said  item  No.  19,  upon  the 
ground  that  the  master  has  nut  incurred  any  liability  in  respect 
thereof,  the  said  item  being  the  amount  of  a  bill  of  exchange  drawn 
by  the  master,  whereof  he  the  said  master  did  not  receive  any  due 
notice  of  dishonour. 

11.  The  said  bank  al^o  object  to  the  interest  allowed  by  the  regis- 
trar, viz.  : — '^  Interest  on  the  amount  pronounced  due,  until  paid,  as 
follows  : — ^viz.,  at  the  rate  of  4  per  cent,  per  annum  from  the  12th 
day  of  August,  1867,  to  the  26th  day  of  August,  1867,  and  from 
the  latter  date  at  the  rate  of  5  per  cent,  per  annum,  except  when  the 
bank  rate  exceeds  4  per  cent.,  and  then  at  the  rate  of  1  per  cent,  per 
annum  above  such  bank  rate,''  such  interest  not  being  warranted  by 
the  law  or  practice  of  the  court,  nor  justly  due  in  the  circumstances 
of  this  case. 

12.  The  said  bank  will  also  submit  that  the  entire  claim  of  the 
master  should  be  postponed  to  their  claim,  upon  the  ground  that  the 
daim  of  a  registered  mortgagee  ranks  before  the  claim  of  a  master 
for  wages  or  disbursements,  and  upon  the  ground  that  the  master 
was,  in  the  present  case,  part  owner  of  the  ship,  and,  as  such  part 
owner,  was  indebted  to  the  ship. 

The  solicitors  for  the  said  bank,   therefore,  pray  the  right 
honourable  the  judge  to  order  the  report  to  be  reformed. 
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The  Cflaifn  referred  to  above  together  with  the  Anumnts 
aUowed  by  Uu  Begistrar, 


1.  Wages  from  Ist  January,  1865,  to  Ist 

September,  1866,  at  3002.  per  an- 
num   

2.  Cabin  allowance  for  16  months   . 

8.  Passage-money   due    to    the    master 
tliroughout  the  voyage       .... 

4.  Expenses  at  Liverpool,  and  through- 

out the  voyage 

5.  Board  wages  for  14  weeks  and  5  days, 

at  21s.  per  week 

6.  Sundry  petty  expenses  for  2  months  . 

7.  Ten  days'  double  pay  ..... 

8.  Cash  advanced  by  master  on  ship's 

account  at  Trincomalce      .... 

9.  Tobacco  and  slops  supplied  to  seamen 

who  afterwards  deserted ... 

10.  Shallcross  and  Higham  balance  of  bill 

for  stores 

11.  Mackenzie    and  Cameron,   for  flour, 

bread,  &c 

1 2.  James  Graham,  for  paint,  &c.        .     . 

13.  R.  Banks,  for  meat 

14.  J.  Ferguson,  for  medicine    .... 

15.  "W.  Jenkins,  for  coals 

16.  Benyon,  balance  of  bill  for  new  boat 

17.  E.  R.  Clover  and  Co.,  for  repairing  the 

ship 

13.  James  Scott,  for  provisions  at  Queens- 
town  

19.  A.  Reed  and  Co.,  for  commission  on 

homeward  charter 

20.  Glen  and  Wyld,  for  stores  received  at 

sea 

21.  J.  MuUins,  balance  of  bill  for  dis- 

charging cargo 

22.  J.  Hughes,  master  porter,  balance  of 

bill 

23.  One-sixteenth  share  of  the  net  freight 

earned  by  the  ship  between  the  1st 
January,  1865,  and  the  1st  Septem- 
ber, 1866 

Deduct. 

Cash  paid  by  Mr.  Klin- 
gender,  the  ship's  hus- 
band, for  cabin  stores    £109  11  11 

Ditto  ditto  for  master  .         88  17    8 


Claimkd. 


£    3.  d. 

500     0  0 

117  12  0 

286  13  4 

18     0  0 

15  9  0 
10     0  0 

16  10  0 

81  11  8 

38     1  10 

87     1  6 

122    9  4 

99  12  1 

62     0  9 

6     6  10 

22  10  0 

6     9  0 


£1,995     6    4 


198     9     7 


£1,796  16     9 


Allowed. 

£  e.  <L 

500     0  0 

117  12  0 

2S6  13  4 

18  0  0 

15  9  0 
10  0  0 

16  10  0 

31  11  8 

38  1  10 

0  0  0 

0  0  0 

0  0  0 

0  0  0 

0  0  0 

0  0  0 

0  0  0 


302  18  10 

0  0 

0 

85  0  1 

85  0 

1 

135  4  11 

135  4 

11 

4  9  2 

4  9 

2 

74  15  0 

74  15 

0 

2  11  0 

2  n 

0 

£1,285  18    0 


198    9    7 


£1,087    8    5 
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With  interoBt  thereon  until  paid  as  followfl,  viz  : — at  the  rate  of  4 
per  cent,  per  annum  from  the  12th  day  of  August,  1867,  to  the  26th 
day  of  August,  1867,  and  from  the  ktter  date  at  the  rate  of  5  per 
cent,  per  annum,  except  when  the  bank  rate  exceeds  4  per  cent., 
and  then  at  the  rate  of  1  per  cent,  per  annum  above  such  bank 
rate. 


CV.  Answer  to  above. 


P.  and  S.,  proctors  for  the  plaintiff,  in  answer  to  the 
petition  filed  on  behalf  of  the  defendants,  the  National  Bank 
of  Liverpool  (Limited),  in  objection  to  the  report  of  the  regis^ 
trar  filed  in  this  cause,  say  as  follows  : — 

1.  They  deny  the  validity  of  the  several  objections  in  the  said 
petition  mentioned,  and  also  submit  as  follows  : — 

2.  That  the  said  report  is  valid,  right,  and  correct  for  the  reasons 
stated  in  such  report 

3.  That  the  fact  of  the  plaintiff  being  a  part  owner  does  not  affect 
bis  lien  on  the  ship  for  his  claim  as  mai^ter. 

4.  That  the  fact  of  the  plaintiff  being  indebted  to  the  ship  as  part 
owner  was  not  proved,  and  is  not  true. 

5.  That  even  if  the  plaintiff  were  indebted  to  the  various  owners 
of  the  ship  as  part  owner,  this  would  not  affect  the  priority  of  the 
claim  over  the  defendants. 

6.  That  if  the  plaintiff  is  indebted  to  the  ship  on  account  of  her 
last  voyage,  so  are  the  defendants  as  mortgagees  who  have  taken 
possesfiion. 

7.  That  even  if  the  objection  stated  on  behalf  of  the  defendants  in 
the  last  article  of  the  said  petition  were  not  wholly  invalid  (as  it  is 
submitted  that  it  is),  it  would  apply  only  to  a  sum  equal  to  that  in 
which  the  said  roaster  was  indebted  to  the  ship,  and  that  such  objeo- 
tiuii,  when  so  limited,  must  be  considered  as  waived  by  the  defendants 
by  reason  of  their  not  having  ascertained  before,  nor  requested  the 
registrar  and  merchants  to  ascertain  what,  if  any,  was  the  amount  of 
such  sum. 

And  the  said  proctors  therefore  pray  the  right  honourable  the 
judge  to  overrule  the  objections  raised  in  the  aforesaid 
petition,  to  confirm  the  said  report,  and  to  condemn  the 
defendants  in  the  costs  of  these  proceedings. 


CVI.    Conclusion  to  above, 

C.  and  U.,  solicitors  for  the  defenaants  the  National  Bank 
of  Liverpool  (Limited),  in  reply  to  the  answer  of  the  plaintiffs, 
deny  the  statements  made  therein,  and  pray  that  the  plead- 
ings be  concluded. 
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CYIL  Anoihsr  Form  ofFetUion  in  objection  to  the  Begidr€a'''s 

Beport, 

The  "  Great  Eastern ''  (a). 

W.  and  B.,  solicitors  for  the  defendants  in  these  caoses, 
in    objection    to    the    registiaHs    repoit    therein,    say    as 
foUovs  : — 
The  defendants  submit  that  the  said  report  is  erroneous,  and  ought 
not  to  be  confirmed,  for  the  following  amongst  other  reasons  : — 

1.  Because  it  awards  to  the  plaintiffs  damages  for  breach  of  con- 
tract— a  matter  not  within  the  competence  of  this  honourable 
court. 

2.  Because  the  calculation  of  the  damages  awarded  to  the  plaintifEs 
respectiirely  is  based  on  a  misapprehension  of  the  law  relating  to  the 
measure  of  damages  for  the  breach  of  contracts  of  hire  and 
service. 

3.  Because  the  report  awards  to  certain  of  the  plaintifis  sums  of 
money  in  respect  of  which  they  had  released  the  defendants,  and  from 
the  payment  of  which  the  defendants  were  dischaiged  by  the  provi- 
sioDS  of  the  175th  section  of  the  Merchant  Shipping  Act,  1854  (17 
<k  18  Vict,  a  104). 

4.  Because  the  facts  found  by  the  report  negative  the  right  of  the 
|)laintiffB  respectively  to  the  ten  days'  double  pay  allowed  them. 

5.  Because  the  sums  awarded  to  the  plaintifls  respectively  are 
otherwise  excessive. 

6.  Because  the  facts  fouud  by  the  report  are  not  warranted  by  the 
evidence. 

And  the  said  W.  and  B.  pray  the  right  honourable  the 
judge  to  reject  the  said  report,  wholly,  or  in  part,  or  to 
modify  and  alter  the  same,  as  to  him  shall  seem  meet  ; 
and  tiiat  right  and  justice  may  be  otherwise  done  and  ad- 
ministered in  the  premises. 


OYIII.   Answer  and  Conclusion  to  above, 

J.  W.  C,  solicitor  to  the  plaintiffs,  in  answer  to  the  petition 
of  the  defendants,  denies  the  statements  made  therein,  and 
prays  that  the  pleadings  be  concluded. 

(a)  See  Form  XGIV.,  supra.     The  cause  was  afterwards  oompromised. 
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OIX. — Form  of  Claim  on  a  Reference  before  the  Begist/rwr  assisted  by 
the  Merchants  in  a  CoAtse  of  Damage  in  a  case  of  Total  Loss, 

In  the  High  Court  of  Admiralty. 

The  "01ga.'» 

The  following  are  the  particulars  of  the  damages  claimed  on 
behalf  of  the  owners  of  the  ''  II  Trovatore/'  and  on  behalf  of 
the  owners  of  the  cargo  lately  laden  therein,  and  on  behalf 
of  the  master  and  crew  of  the  said  ship,  for  their  personal 
effects  (a). 

£     s,     d, 

1.  Estimated  value  of  the  brigaiitine  ''  II  Trovatore," 

of  171  tons 1076  0  0 

2.  Stores 10  0  0 

3.  Gaigo  of  315  tons  of  broken  granite     .  .         .  102  7  6 

4    Freight 88  17  6 

6.  SurFeyor*8  fees            .                   .          .         .         .  4  4  0 

6.  Noting  and  extending  protest  (b)     ,         .         .     •  2  17  6 

7*  Thames  Conservancy  chaiges  for  raising  the  wreck 

after  deductiog  the  proceeds  of  sale  of  the  wreck 

and  cargo  (c) 333  10     7 

8.  Agency  of  Messrs.  Terry  and  Company.         .         .       10  10     0 

Private  Effects  of— 

9.  G.  Crocker,  master 45     0     0 

10.  D.  Bitchie,  mate 25     0     0 

1 1.  T.  Griffiths,  A.  B 15     0     0 

(a)  All  the  charges  here  set  out  were  so  as  to  impede  the  oayigation,  the 

in  the  abore  case  allowed  by  the  regis-  owners  are  bonnd  by  the  provisions  of 

trar.      (Beport  of  the  reg.  22nd  Aog.  a  special  Act  of  Parliament  to  have  the 

1867.)  wreck  raised.    In  the  Mersey  and  some 

^6)  The  charge  for  noting  and  ex-  other  navigable  rivers  in  England,  a 

tending  protest  is  usually  allowed.  similar  obligation  is  imposed  by  statute. 

(c)  As  to  the  general  rule  with  refer-  In  all  oases  where  the  owner  of  the 

ence  to  the  allowance  of  the  cost  of  wreck  is  compelled  by  law  to  raise  it, 

raising  and  repairing  a  sunken  ship»  see  the  expense  of  raising  it,  after  deduct- 

n&prOt  p.  79.    But  it  is  to  be  observed  ing  the  value  of  the  irnck  when  raised, 

that  where  a  ship  is  sunk  in  the  Thames  is  allowed  as  an  item  af  damage. 
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12.  R.  Anderson,  A.  B. 

13.  W.  Simmonds,  A.  B. 

14.  J.  Allen,  A.  B. 

15.  Q.  Skinner,  A.  B. 


£ 

c 

<L 

15 

0 

O 

11 

15 

6 

15 

0 

0 

15 

0 

0 

£1770 

2 

7 

Ko.  3140 


CX« — Form  of  Claim  where  the  Ship  was  hroiight  into  Port  and 

R^aired. 

The  "  Raymond"  (a). 

£  s.  d. 

1.  Salvage  (b) 315     0  0 

2.  Costs  of  arbitation 31  15  0 

3.  Pilotage  from  the  North  Foreland  to  Gravesend  (c)  14  8  9 

4.  Pilotage  from  Gravesend  to  the  Victoria  Docks      .  2  10  0 
6.   Towage  from  North  Foreland  to  Gravesend      •     .  75  0  0 

6.  Towage  from  Gravesend  to  Victoria  Docks              .  11  10  0 

7.  Dock  dues             17  18  3 

8.  R.  G.  F.,  ship-chandler,  sailmaker,  &c    .     .         .  22  2  0 

9.  Messrs.  D.  A  W.  fur  repairs            .          .          .     .  317  4  9 

10.  Messrs.  B.  ii  Sons,  notaries.         •         .         .          .  3  18  6 

11.  G.,  W.,  &  Co.  for  a  second-hand  anchor  and  chain 

and  a  new  stock    .                   .         .          .         .  70  0  2 

]  2.  Towage  from  the  Victoria  Docks  to  North  Foreland  28  0  0 

13.  Pilotage  from  the  Victoria  Docks  to  Gravesend  4  10  9 

14.  Pilotage  from  Gravesend  to  the  Downs               .     .  12  9  0 

15.  Boat-hire  landing  pilot        .         .          .          .          .  19  0 

16.  Survey  (rf) .  2  2  0 

17.  Agency  (e)         .         .          .         .          .          .          .  24  0  0 

18.  Master's  expenses,  boat-hire,  <Krc.                .       ...  376 

19.  Telegrams,  postages,  drc.      .          .          .          .          .  0  17  0 

20.  Demurrage  of  the  barque  "Harriet  Wade,''  of  716 

tons  from   11th  February  (/)  to  20th    March, 

1866,  say  38  days,  at  4d.  per  ton  per  day         .  346  1  4 


£U04     5     0 


(a)  See  report  of  registrar. 

(b)  See  suprOf  p.  84,  n.  (o). 

(c)  It  is  usual  to  allow  all  towage 
and  pilotage  charges  rendered  neoesaary 
hy  the  collision.  In  the  above  caee  the 
collision  occurred  in  the  Downs,  the 
plaintiff's  ship  being  at  the  time  honnd 
from  Shields  to  Alexandria,  the  regis- 
trar was  of  opinion  that  under  the  cir- 


cnmstanoes  of  the  ease  it  was  proper 
to  have  the  vessel  brought  to  London 
to  be  repaired.  * 

(d)  The  fees  of  one  or  at  the  most  of 
two  surveyors  will  be  allowed. 

(e)  A  sum  is  frequently  allowed  as 
remuneration  to  the  agent's  man,  under 
whose  directions  the  repairs  are  done. 

if)  The  date  of  the  collision.    In 


MISCELLANEOUS. 
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OXI. — Another  Claim  in  a  Com  nmHar  io  thi  preeedvng. 


f>l 


The  "Sarah  Watson." 

1.  Metnrs.  E.  dlr  S.,  notaries    . 

2.  Pilotage  from  the  Downs  into  Ramngate  . 

3.  Harbour  dues    ..... 

4.  Labour  mooring  ship       .... 

5.  Labour  discharging  30  tons  of  coaU 

6.  For  carting  cargo  from  the  ship  to  the  shore 

7.  Messrs.  B.  &  M.  for  repairs 

8.  J.  H.,  blacksmith  .... 

9.  G.  T.  A  SonSy  ropemakers   . 

10.  W.  T.,  do.       • 

11.  G.  S.,  blockmaker      .... 

12.  A  new  jolly  boat  and  oars 

13.  E.  <k  B.y  plumbers  and  painters    . 

14.  J.  R.,  Hailmaker  .... 

1 5.  Railway  carriage  of  rope,  Ac       • 

16.  Riggers         ...... 

17.  A  new  anchor  ..... 

18.  A  new  chain  cable  .... 

19.  Labour,  unloading,  stowing,  &o, 

20.  Cart  hire  for  anchor  and  chain 

21.  Scraping  and  blacking  ship 

22.  Mabter*s  expenses  on  shore 

23.  Re-shipping  cargo       .... 

24.  Cartage  of  coals    ..... 

25.  Towage  to  sea  ..... 

26.  Pilotage  and  boat-hire,  landing  pilot 

27.  Surveys  and  certificates 

28.  Italian  consular  fees       .... 

29.  Agency  and  oommissions     . 

30.  Telegrams,  postages,  &c.         .  • 

31.  Demurrage  of  the  barque  ^*  Starbeam,"  of  391  tons, 

from  the  14th  February  to  the  31st  March,  say 
45  days,  at  4d,  per  ton  per  day 


Deduct  proceeds  of  sale  of  old  rigging,  &c.  (a) 


£  8.  d. 

2  10  0 

10  0  0 

20  10  6 

10  0 

1  17  6 

1  10  0 

228  12  5 

31  0  0 

62  4  8 

4  3  4 

16  13  8 

15  15  0 

8  14 
22  11 

1  4 


10  0 


7 
0 
1 
0 


22  8  8 
55  2  11 

0  9  0 
1 
3 
3  0 

1  10 
0  10  0 

2  10  0 
5  0 

3  3 
2  2 

21  0 


0  0 
0  0 
0 
0 


0 
0 
0 
0 
1  18  6 


208  10  4 

770  11  2 
7  0  6 

£763  10  8 


caleDlatiog  demnnrage  a  reasonable 
time  will  be  allowed  for  getting  the 
Tesiel  into  dock,  for  ezecoting  the 
repsirs  and  for  getting  the  yeseel  oat  to 
MB)  and  on  her  course  again.     Demur- 


rage is  nsnally  calculated  in  the  case  of 
sailing-ships,  at  the  rate  of  4d,  per  ton 
per  daj.  In  the  case  of  steam-ships,  it 
is  calculated  at  a  higher  rate. 

(a)  Where  old  materials  hsTs  been 


No.  2391 


clicxii  ADDITIONAL  FORMS. 

CXIL — Form  of  Claim  in  a  ea\U6  of  McuUr's  wages  (a)» 

The  "Isabella.'' 

The  following  are  the  particulars  of  the  plaintiff's  daim  herein  : — 

Fint  voyage, 

£  s.  d.      £     m.     d. 

Total  amount  of  disbunsements,  &c                 483  7  5 

Cash  received  at  sundry  times               .     .     449  10  9 

83  16     8 

Ten  days'  double  pay  (&) 3     6     8 

Secotid  voyage. 

Total  amount  of  disbursementSy  <bc.      .     .   1427  J.9     7 
Cash  received  at  sundry  times  .         .         .   1356  10     0 

71     9     7 

Ten  days'  double  pay  (b) 3     6     8 


£111   19     7 


CXUI.-^jPorm  of  particulan  of  Ottmei-'*  set-off  or  counter-claim  in  tik< 

above  cause, 

The  "  Isabella." 

No.  2891       Xhe  following  are  the  particulars  of  the   defendant's   aet-uff  or 

•  counter-claim  herein  : — 

First  voyage. 

£  s.  d. 

Freight  short  credited 5  0  0 

Overohaiged  by  the  master  on  the  amount  of  his  commis- 

'  sion  on  the  freight  from  Bio  de  Janeiro  to  London      .       2  7  0 

Gratuity  on  homeward  freight 10  0  0 

Ten  days'  double  pay 3  6  8 

Second  voyage. 

At  Parana. 

PUot 360 

Steamer 6  12    0 

replaced  by  new  materialB,  the  proceeds  (6)  Under  no  drcamslanoes  win  ten 

of  the  sale  of  the  old  niaterials  shoold  days*  doable  pay  be  allowed  at  tlie  cod 

be  deducted  from  the  cost  of  the  new  of  each  voyage^  and  in  this  esse  it  wia 

materiAla.  not  allowed  at  all,  as  it  oonM  not  be 

(a)  For  another  Form  of  claim,  see  said  that  the  owner  had  neglected  er 

eupra^  p.    clxvi.,   and   for   seamen's  refused  to  make  pi^yment  without  ssiB- 

claims,   see    Forms   LXXXVIII.   and  dent  cause. 
ZGIY.,  supra. 


MISCELLANEOUS.  clxxiii 


At  Monte  VideOy  dbc  £ 

Advances  to  crew  sliort  credited  •         ....  6 

Srror  in  portage  bill      .         .         •         .         •         .     .  0 

Gratuities         .....          ...  8 

5  hides  short  delivered  (a)      .          .         •         .         .     .  6 

Commission  received  and  not  credited  by  the  master       .  9 

Ten  days'  double  pay    .                   .         .                   .     .  3 


a. 

d. 

5 

0 

0 

6 

8 

0 

19 

1 

18 

0 

6 

8 

£64     8  11 


CXIV, — Form  of  Clavm  and  Affidavit  veHfyvng  claim  in  respect  of  a 
-  Stihatitute  for  a  Seaman  volunteering  into  the  Royal  Navy, 

Claim  in  respect  of  substitute  engaged  in  the  place  of ,  a  vo- 
lunteer from  the or  vessel to  her  Majesty's  Navy, 

[Note. — Tl^  a/nswers  to  iJ^e  several  questions  must  he  written  oppo- 
site to  the  respective  questions  in  a  dear  and  legible  handy  and  must  he 
signed  by  the  claimant.  Sums  of  money  must  be  written  both  in 
letters  a'nd  figwres.     The  claimant  must  sign  his  name  to  the  answers. 

The  blanks  vn  the  affidavit  must  then  he  filled  upy  cMd  may  be  sworn 
to  by  the  claimant  before  the  judge  or  registrar  of  the  High  Court  of 
Admircdty  of  England^  or  before  a  commissioner  to  adnninister  oaths  in 
Admiralty^  or  before  a  magistrate,  or  before  anAf  person  duly  authorised 
to  administer  oaths  m  the  Court  of  Admiralty. 

When  computed,  the  paper  should  he  left  with  or  sent  to  the  regis- 
trar of  the  High  Court  of  Admiralty  ] 

Questions,  A  nswers. 


As  TO  THS  Ship. 


1.   Name  of  claimant's  ship  ?  . 


2.  Her  tonnage  ? 


3.  Her  port  ? 


4.   Her  complement,  or  usual  number  of  hands  ? 


(a)  This  item  of  coanter-daim  was  been  told  by  the  mate  that  the  number 
allowed,  the  master  having  signed  the  was  incorrect.  And  see  suproy  169  k 
bill  of  Uuling,  notwithstanding  he  had      170  n.  («). 


5.   Name  and  address  of  the  master  ? 


6.  Name  and  address  of  the  principal  owner  ?    . 

7.  Voyage  on  which  she  was  engaged  ? 

8.  The  name  of  the  seaman  who  volunteered  ?  . 

9.  His  capacity  ? 

10.  The  wages  for  which  he  had  oontractod  ? 

11.  Whether  the  same  were  raised   or  lowered 

during  the  voyage  7 


•     • 


15.   Where? 


16.   Present  place  of  deposit  of  those  articles  ?     . 


17.  Name  of  the  ship  to  which  he  volunteered  ? 

18.  Time? 

19.  Phice? 

20.  Whether  with  or  without  the  consent  of  the 

master?  ..••.. 


As   TO   SUBSTITDTB. 


21.   Name  of  the  substitute  engaged? 


22.   When? 


23.  Where? 


' 


:r 


clxxiv  ADDITIONAL   FORMS. 

Questions.  Ansictrs, 


12.  The  voyage  for  which  he  had  contracted  ?     . 

13.  Whether  he  signed  the  ship's  articles  ? 

14.  When? 


MISCELLANEOUS.  clxXV 

Questions,  Ansvotrs. 

24.  Number  of  hancU  serviDg  on  board  the  vessel 

^hen  the  Bubstitute  was  engaged  7 

25.  Whether  it  was  necessary  for  the  safety  and 

proper  navigation  of  the  ship  that  a  sub* 
stitute  should  be  engaged  ?      . 

26.  Voyage  for  which  he  contracted  ?    .  .     • 


27.   Whether  he  signed  the  ship's  articles  1 


28.   When? 


29.   Where?    . 


30.  Present  place  of  deposit  of  those  articles  ?     . 


31.  Wages  for  which  he  contracted  7 


32.  Capacity  in  which  he  served  on  board  7    .     . 

33.  Whether   the  same  or  greater  wages   were 

then  given  at  the  port,  where  the  substi- 
tute was  engaged,  to  seamen  serving  in 
like  capacities  on  board  like  vessels  7  .     . 


34.   Voyages  performed  by   the  ship  after   the 
substitute  was  engaged  7   .         .         .     . 


35.  Port  of  discharge  7     • 


36.  Date  of  arrival  thereat  ? 


37.   Date  of  discharge  of  substitute  7 


38.  Number  of  months  and  days  during  which 

the  substitute  served  7  . 

39.  Amount  of  wages  paid  to  him? 

40.  Amount  which  would  have  been  payable  to 

the  volunteer  for  the  same  period?      .     . 

41.  Amount  claimed  for  compensation  ?     . 


{Signatt^re  of  claimant,) 


clxxvi  ADDITIONAL  FORMS. 

in  the  ■         do  make  oath  aud  uy.  That  I  am  the 

or  Teasel ,  and  as  such  tlie  claimant  in  this  case : 

That  the  aforegoing  statement,  to  whioh  I  have  subscribed  my  name, 
contains  tme  and  correct  answers  to  the  several  printed  questions, 
opposite  to  which  the  said  answers  are  respectively  written,  and  that 

there  is  now  justly  due  and  owing  to  me  the  sum  of  pounds 

'      shillings  and  — —  pence,  as  compensation  for  the  excess  of 

wages  and  remuneration  paid  by  me  by  reason  of  -^—  a  seaman 

belonging  to  my  said  vessel,  having  volunteered  to  her  Majesty's  ship 

,  and  of  my  having  been  thereby  compelled  to  hire  a  substitute 

in  his  place. 

Sworn  by  the  said ,  this day  of , 

]  8 — ,  at f  in  the . 


Before  me, 


CXY.  FoTfih  of  Certificate  concendng  a  Cfaim  in  respect  of  a  SubstUufe 
for  a  Seaman  volwnteering  into  the  Boyal  Navy. 

Admiralty  Registry,  Doctors'  Commons. 
-,  Registrar  of  the  High  Court  of  Admiralty 


of  England  do  hereby  certify  that  I  have  carefully  ex- 
amined the  claim  of of  the or  vessel  — — 

P  ^         for  compensation  for  excess  of  wages  and  remuneratioii 

g-  B  paid  by by  reason  of a  seaman  belonging  to 

^  p  the  said  vessel,  having  on  the day  of ^  18 — , 

^  §      '    at  ,  volunteered  to  and  been  taken  on  board  her 

^'         Majesty's  ship ,  whereby  it  became  niyseasary,  for 

the  safety  and  proper  navigation  of  the  said  ship  that 
substitute  should  be  hired  and  engaged  in  hU 


0 


place.     And  I  am  of  opinion  that  the  sum  of 


r   2    ^     pounds    shillings  and  ■  pence,    being   the 

9*      excess  of  such  wages  and  remuneration  as  aforef>aid, 

^   *    ^     besides for  costs,  is  justly  due  and  payable  to 

the  said  xmder  the  provisions  of  the  17  dlr  18 

Vict.  c.  104,  out  of  the  monies  applicable  to  the  Naval 
service  of  Her  Majesty,  and  granted  by  Parliament 
for  the  purpose. 
This day  of 18 — 

To  the  Accountant'General  of  the  Navy. 


MISCELLANEOUS.  cUxvii 

CXVI. — Form  of  Fower  of  Attorney  to  Beeeive  Money, 

In  the  High  Court  of  Admiralty. 

The . 


Ko.  I  {staie  name,  address^  and  description,)  the  plaintiflf  in  the 

above-named  cause  now  depending  in  the  said  court,  do  hereby 
appoint  and  authorise  A.  B.,  of  (state  name,  address,  and 
description,)  as  my  attorney,  to  receive  for  me  all  sums  of 
money  which  may  be  payable  to  me,  or  be  decreed  or 
awarded  to  me  in  the  said  cause,  and  in  my  name  to  give  all 
necessary  receipts  and  acquittances  for  the  same.     In  witness 

whereof  I  have  hereunto  set  my  hand  and  seal  this day 

of . 


CXVIL — Form  of  Fower  of  Attorney  from  a  number  of  Seamen  to 

Solicitors  to  act  for  them, 

Whebeas  we  the  undersigned,  all  now  of  Liverpool  in  the 
county  of  Lancaster,  seamen,  late  part  of  the  crew  of  the 
steamship  or  vessel  '^  Great  Eastern,"  have  rendered  services 
on  board  of  the  said  ship  or  vessel,  for  wliich  we  are  entitled 
to  be  paid  and  have  not  been  paid ;  and  whereas  we  have 
been  wrongfully  discharged  from  the  said  ship  or  vessel 
**  Great  Eastern,"  and  claim  compensation  for  such  wrongful 
dischaige ;  and  whereas  suits  are  now  pending  in  the  High 
Court  of  Admiralty  of  England  to  recover  the  sums  respec- 
tively due  to  UB  for  the  said  services,  and  also  for  compen- 
sation for  such  wrongful  discharge  :  We  hereby  respectively 
nominate,  oonstitue,  and  appoint  H.  N.  and  T.  S.,  of  No.  — 
New  Inn,  Strand,  in  the  county  of  Middlesex,  solicitors,  and 
each  of  them,  attorneys  and  attorney  for  us  and  each  of  us 
in  our  names  and  in  the  name  of  each  of  us,  or  in  their 
names  jointly,  or  in  the  name  of  either  of  them  to  demand, 
sue  for,  and  receive  all  monies,  claims,  and  damages  which 
may  be  due,  obtained,  recovered,  decreed,  or  awarded  in 
respect  of  the  said  claims  of  us  or  any  of  us,  and  on  our 
part,  or  on  the  }>art  of  each  and  every  of  us,  to  prosecute  any 
suit,  cause,  or  business,  until  our  said  claims  are  paid,  satisfied, 
and  discharged,  and  generally  to  do,  perform,  execute,  and 
expedite  all  and  everything  that  our  said  attomeyii,  or  either 
of  them,  may  in  their  or  his  judgment  deem  necessary  to  be 
done  in  any  suit,  cause,  or  business  for  our  respective  benefit 
and  advantage,  and  to  have,  use,  and  take  all  lawful  ways 
and  means  in  our  names,  or  in  the  name  of  each  and  every 
of  us,  or  otherwise,  to  enforce  our  said  claims,  and  acquittanceB, 
or  other  lufSdent  discharges  for  the  same,  for  us  respectively 

M 


cbcxviii  additional  forms. 

in  our  respectiye  names  to  make,  seal,  and  deliyer  in  sach 
form  and  way  as  our  said  attomeya,  or  either  of  them,  ahall 
deem  best,  and  with  fall  power  and  authority  for  our  said 
attorneys,  or  either  of  them,  to  refer  to  arbitration  all  ques- 
tions and  disputes  that  may  in  any  way  arise  or  relate  to  our 
said  respective  claims  ;  and  we  do  hereby  authorise  and 
empower  our  said  attorneys,  or  either  of  them,  to  take  all 
Euch  proceedings  in  the  High  Ck>urt  of  Admiralty  of  England, 
or  in  any  other  court,  as  they  may  deem  necessary,  and  to 
use  and  write  our  respective  names  in  any  such  proceedings 
for  the  purpose  of  getting  us  respectively  tiie  best  settlement 
of  our  respective  claims  as  they  or  he  can,  and  to  remit  all 
monies  received  by  them  or  him  in  respect  of  our  said 
claims,  to  our  solicitor,  J.  W.  0.,  of  liverpool,  for  the 
purpose  of  his  applying  the  same  as  follows,  that  is  to  say, 
to  pay  all  persons  to  whom  we  may  have  given,  or  may 
hereafter  give  orders  for  payment  upon  our  said  solicitor,  the 
said  J.  W.  C,  and  as  to  the  balance  that  shall  or  may  be 
coming  to  us  respectively,  to  pay  the  same  to  such  person 
or  persons,  and  in  such  manner  as  we  respectively  may  order 
and  direct  as  to  such  balances,  such  payments  respectively 
to  operate  as  a  complete  release  and  discharge  to  our  solicited 
the  said  J.  W.  C,  to  all  intents  and  purposes,  and  in  default 
of  any  such  order  and  direction  as  to  such  balances,  then  to 
pay  the  same  into  any  bank  that  our  solicitor  the  said  J.  W.  0. 
may  think  fit  for  us  respectively,  and  generally  for  the  said 
H.  N.  and  T.  S.,  and  also  our  solicitor  the  said  J.  W.  C, 
and  each  of  them  respectively  for  us  respectively,  and  in  our 
respective  names,  to  execute  and  perform  all  and  every 
other  act,  deed,  matter,  and  thing  needful  and  expedient  in  or 
about  the  premises,  as  fully  and  effectually  to  all  intents 
and  purposes,  as  we  ourselves  respectively  could  or  might 
do  if  we  respectively  were  personally  present,  and  for  all  or 
any  of  the  purposes  aforesaid,  from  time  to  time,  to  appoint 
a  substitute  or  substitutes,  and  at  pleasure  to  revoke  such 
substitution,  we  respectively  hereby  ratifying,  confirming,  and 
allowing,  and  agreeing  to  ratify,  confirm,  and  allow,  all  and 
whatsoever  H.  N.,  T.  S.  and  J.  W.  C,  our  respective  said 
attomies  or  attorney,  or  their  or  his  substitute  or  sub- 
stitutes, shall  lawfully  do  or  cause  to  be  done  in  or  about 
the  said  premises,  by  virtue  of  these  presents,  and  we  hereby 
respectively  revoke  all  former  powers  of  attorney  at  any  time 
heretofore  given  by  us,  or  any  of  us  respectively,  and  do 
declare  these  presents,  as  also  all  orders  for  payment  now 
or  hereafter  given  by  us  respectively  upon  our  soUdtor  the 
said  J.  W.  0.  to  be  irrevocable.  In  witness  whereof  we 
have  respectively  hereunto  set  our  respective  hands  and  seals, 
this day  of  — . 


MISCELLANEOUS.  ckxix 

CXYin. — Interrogatories  to  be  Answered  by  a  Party  to  the  Cause, 

In  the  High  Court  of  Admiralty. 

The . 


Interrogatories  to  be  answered  by  A.  B.,  the  [plaintiff]  in 

this  cause,  by  affidavit  in  writing  porsaant  to  the  order  of  the 

right  honourable  the  judge  of  the  said  Court,  made  herein, 

dated. 

[Here  state  the  interrogatories^  writing  each  in  a  separate  para-- 

graph,  and  numbering  them.     The  following  general  interrogatory  is 

usuaUy  allowed  with  other  interrogatories.^ 

Have  you  in  your  custody  or  possession,  or  under  your  control,  or 
in  the  custody  or  possession,  or  under  the  control  of  any  and  what 
person  or  persons  on  your  behalf,  any  and  what  books,  letters,  affidavits, 
protests,  surveys,  accounts,  invoices,  vouchers,  papers,  or  documents  in 
any  manner  relating  to  or  concerning  the  matters  in  question  in  this 
cause,  and,  if  yea,  state  whether  you  object  to  produce  any,  and  which 
of  them,  and  if  so  on  what  grounds  ? 

[At  the  foot  of  the  interrogatories  it  is  usual  to  add  the  following 
noike,'\ 

The  said  A.  B.  is  within days  to  answer  the  above  questions 

by  affidavit  in  writing,  to  be  sworn  and  filed  in  the  ordinary  way  pur« 

suant  to  the  statute  in  that  behalf.     Dated . 

Yours,  &0.,  — . 
To  the  above-named 


CXIX. — Certificate  of  Service  to  be  indorsed  on  a  document  before 

filing  it. 

The . 


I  certify  that  a  copy  of  the  within was  duly  served  on  A.  B. 

the  solicitor  for  the ,  on  the day  of ,  18 — . 

(To  be  signed  by  the  solicitor,  or  his  derh  for  him  ) 


CXX. — Notice  of  bail  taken  before  a  Commissioner  (a). 

The . 

We,  ,  solicitors,  agents  for  the  defendants,  hereby  g^ive  you 

notice  that  we  tender  A.  B.,  of ,  in  the  county  of  ,  and 

CD.,  of ,  in  the  county  of ,  as  bail  on  behalf  of  the  de- 
fendant in  this  cause,  in  the  sum  of  £ ,  to  answer  judgment  in 

(a)  For  form  of  notice  of  hail,  when  hail  is  to  be  taken  in  the  registry,  see 
suprOf  p.  1t^  form  21. 

M  2 


clxxx  ADDITIONAL  FORMS. 

this  cause,  and  tliat  suoli  bail  was  taken  and  perfected  *  before 
of  Liverpool,  in  the  county  of  Lancaster,  commissioner,  on  the 

day  of . 

Dated  


No. 


N'o. 


*   Where  hail  is  perfected  at  different  placea,  proceed  08  follows  : — 

by  the  said  A.  B.  before of ,  in  the  county  of ,  com- 
missioner, on  the day  of ,  and  by  the  said  C.  D.  before 

,  of ,  in  the  county  of  ,  commissioner,  on  the  

day  of . 


CXXL— Affidavit  of  Service  of  Notice  of  Bail. 

The  . 

I,  P.  H.,  of ,  make  oath  and  say  : — 

1.  I  am  a  clerk  in  the  employ  of  Messrs. of ,  in  the 

county  of  Middlesex,  solicitors,  the  London  agents  of ,  of  Liver- 
pool, in  the  county  of  Lancaster,  solicitor  for  the  defendant  in  this 
cause. 

2.  On  the day  of ,  at of  the  clock  in  the noon 

I  served  at  the  office  of  Messrs. ,  of  ,  a  notice  of  bail, 

whereof  a  true  copy  is  hereunto  annexed,  and  marked  N. 


CXXIL — Notice  of  objection  to  BaiL 

The  • 

We, ,  solicitors  for  the  plaintiff,  hereby  give  notice,  that  we 

object  to of ,  and  — ^  of ^  the  persons  tendered  as 

bail  herein  on  behalf  of  -*- — ,  the  owner  of  the  said  ship  or  vessel 
" ,"  defendant  in  this  cause. 

To  the  marshal  of  the  High  Court  of  Admiralty  of  England,  and  to 
the  defendant's  solicitors  or  agent,  and  to  whom  else  it  may  concern. 


CXXIir. — Consent  to  Bail  Bond  being  executed  immediatdy. 

The . 

I,  ,  solicitor  for  the  plaintiffs,  hereby  consent  that  the  bail 

bond  herein  may  be  immediately  executed  and  filed,  and  that  the 
said  vessel  may  be  forthwith  released. 
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CXXIV. — Agreement  to  r^erDefeivdcmt  admitting  UabilUy. 


The  «  N 


Z 


n 


We,  P.  &  P.y  solicitors  for  the  plaintiff,  and  W.  <fe  R,  solicitors  for 
the  defendants,  hereby  consent  and  agree  that  this  caase,  and  all 
matters  in  difference  in  this  cause,  be  referred  to  the  registrar,  assisted 
by  merchants,  the  defendants  hereby  admitting  their  liability  to  the 
plaintiff 'for  such  amount  as  he  may  prove  due,  (if  any). 

{Signed)  . 


CXXY. — Affidavit  of  Value  in  a  cause  of  Salvage. 

The*' Pride  of  Canada." 

T,  G.  T.,  of  Liverpool,  in  the  county  of  Lancaster,  one  of  the  owners 
of  the  said  ship  or  'vessel,  **  Pride  of  Canada,"  make  oath  and  say  : — 

That  the  value  of  the  said  ship  is  £6000  or  thereabouts,  and  that 
the  gross  value  of  the  freight,  earned  by  the  said  ship  on  her  voyage, 
in  which  the  salvage  services  are  alleged  to  have  been  rendered  to 
her,  amounts  to  the  sum  of  £1500  or  thereabouts. 


CXXVL — Agreement  as  to  Values  ofShip^  Cargo,  and  Freight  arrested 

in  a  cause  of  Salvage, 

The  "Pride  of  Canada." 

We,  the  undersigned,  solicitors  for  the  plaintiffs,  and  proctors  for 
the  defendants  respectively  in  this  suit,  do  hereby  agree  the  ship  or 
vessel,  "  Pride  of  Canada,"  and  the  cargo  now  or  lately  laden  therein, 
and  the  freight  due  for  the  transportation  thereof,  being  the  ship, 
cargo,  and  freight  proceeded  against  in  this  suit,  to  have  been,  at  the 
time  of  the  salvage  services  in  question,  together  of  the  value  of 
£12,310  (that  is  to  say),— 


Value  of  ship 
Ditto  cargo 
Ditto  freight 


£ 

s. 

d. 

2,300 

0 

0 

8,150 

0 

0 

1,860 

0 

0 

£12,310     0     0 


Dated  this 


day  of ,  18—. 

N.  ^s  S., 

Solicitors  for  Plaintiffs. 
J.  &  S., 

Defendants  Proctors. 


clzzzii 


ADDITIONAL  FORMS. 


CXXVII.  ^Another  form. 

We,  the  undenigned,  soliciion  and  proctora  for  the  plaintifiGs  and 
defendanta  respectively^  hereby  agree  that  the  total  valae  of  the  ahip, 
cargo,  and  freight  proceeded  against  in  this  cause  vas,  at  the  time  of 
the  salvage  services  in  question,  £11,160. 


CXXVIII.— ^not;*er  fomh. 

We,  the  nndoreigned,  the  solicitors  and  proctors  for  the  plaintifh  and 
defendants  in  this  cause,  hereby  agree  that  at  the  time  of  the  services 
in  question  in  this  cause  the  ship  or  vessel  '*  Philadelphia,"  her  cargo 
and  freight,  proceeded  against  in  this  cause,  were  together  of  the 
value  of  £12,838  4«.  2(2, 


OXXIX. — Agreement  in  Cross  Causes   of  Vamagey  ihai  ihe  Causes 

shall  he  Tried  on  the  same  Evidence, 


The 
The 


We,  the  undersigned  solicitors  for  the  respective  parties,  do 
hereby  agree  that  these  causes  shall  be  heard  at  the  same  time 
and  upon  the  same  evidence,  [and  (a)  that  the  pleadings  in  the 
cause  No.  shall  be  used  as  the  pleadings  in  the  cause 

No. .] 


Ko. 


CXXX, — Notice  to  have  Cause  placed  on  the  List  for  Hearing, 

The . 

A.  B.,  solicitor  for  the  plaintiff,  prays  that  this  cause  may 
be  placed  on  the  list  for  hearing. 
At  the  hearing  the  judge  will  be  prayed  to  (insert  prayer  as  in 
petition). 

Dated,  &o.  — — 


(a)  If  it  be  bteoded  that  the  same      add  the  words  in  brackets,  see  fitpra, 
pleadiogs  shall  serve  in  both  causes,       p.  254. 


No. 


MISCELLANEOUS.  clxxxiii 

OXXXL — Notice  by  Plaintiff  of  AhandontMnt  of  Suit, 

The , 

We,  f  solicitors,   agents  in  this  cause  for  the  plaintiff, 

hereby  declare  that  our  parties  do  proceed  no  further  herein. 
And  we  hereby  consent  and  agree  to  tax  the  defendant's 
costs  of  this  suit,  and  that  our  parties  be  condemned  in  the 
amount  thereof. 


No. 


CXXXIL — Motion  to  Dismiss  a  Suit  on  Defendants^  AppUcaUon. 

The . 

We,  the  undersigned,  solicitors  for  the  owners  of  the  said 
ship,  the  defendants  in  this  cause,  hereby  give  you  notice 

that  on  the  day  of ,  we  will  move  the  judge  in. 

Court  [or  Chambers]  to  order  the  plaintiff  to ,  and  in 

default  of  his  so  doing,  to  dismiss  the  defendant  [and  his  bail] 
from  this  suit,  and  to  condemn  the  plaintiff  in  the  costs 
thereof. 

A.  B.,  solicitors  for  the  defendants. 
To  Mr.  C.  D.,  the  solicitor  for  the  plaintiff 


CXXXIIL — CerUJicaie  of  Service  of  CitaJtion. 

The . 

I  No.  I  certify  that  the  within  citation  \or  monition]  was  on  the 

— —  day  of  —  served  by  me  on  the  within-named  A.  B., 
by  leaving  with  him  a  true  copy  thereof,  and  at  the  same 
time  showing  him  the  original 

{To  he  signed  &y  the  solicitor^  his  derky  or  agent.) 


Affidavit  of  Service  to  he  Indorsed  helow  the  Certificate, 

I, ,  make  oath  and  say  that  1  am  the  above-named 

,  and  that  I  duly  served  the  within  citation  as  stated  in 

the  above-wiitten  certificate  signed  by  me. 


CXXXIV. — Notice  of  Intention  to  take  up  and  FUe  the  Begistrar's 

Report, 

The 

^^         I  We y  soliciton  for  the  plaintiff,  hereby  give  yon  notice 

that  we  intend  to  take  up  and  file  the  report  on  the  matters 
lefeired  in  this  cause. 

Dated . 

To  Messrs.     »  ■'■> 


RULES  FOR  APPEALS 

TO  THE  JUDICIAL  COMMITTEE  OF  THE  PRIVY  COUNCIL   IN 
ECCLESIASTICAL  AND  MARITIME  CAUSES. 

llih  December,  1805. 


1.  In  the  construction  of  these  Rules,  the  following  terms  shall  (if 
not  inconsistent  with  the  context  or  subject-matter)  have  the  respec- 
tive meanings  hereinafter  assigned  to  them  ;  that  is  to  say  : 

*^  Appeal "  shall  mean  an  appeal  to  her  Majesty  in  Council  in  any 
ecclesiastical  or  maritime  cause  : 

<^  Judicial  Committee"  shall  mean  the  Judicial  Committee  of  Her 
Majesty's  Privy  Council^  as  the  same  shall  be  constituted 
for  hearing  any  such  appeal : 

**  Registry "  shall  mean  the  Registry  of  Her  Majesty's  Court  of 
Appeals  in  ecclesiastical  and  maritime  causes  : 

"  Registrar"  shall  mean  the  Registrar  of  Her  Majesty  in  ecde- 
siastical  and  maritime  causes  : 

'^  Solicitor"  shall  mean  any  proctor,  solicitor,  or  attorney  entitled 
to  practise  before  the  Judicial  Committee  in  any  appeal,  or  the 
party  himself  when  conducting  th^  appeal  in  person  : 

"  Instrument"  shall  mean  any  inhibition,  citation,  monition,  re- 
laxation, remission,  attachment,  sequestration,  or  other  docu- 
ment on  parchment  issued  under  the  seal  of  her  Majesty  in 
ecclesiastical  and  maritime  causes  : 

**  Month  "  shall  mean  calendar  month. 

2.  Any  solicitor,  attorney,  or  proctor  who  shall  be  entitled  to 
practise  in  the  High  Court  of  Chancery  in  England,  in  the  Superior 
Courts  of  Conmion  Law  at  Westminster,  in  the  High  Court  of 
Admiralty  of  England,  or  in  the  Arches  Court  of  Canterbury,  shall 
be  entitled  to  practise  in  any  appeal. 

3.  A  solicitor  desiring  to  prosecute  an  appeal  shall  leave  in  the 
registry  his  petition  to  Her  Majesty  in  Council  in  duplicate,  together 
with  an  office  copy  of  the  decree  or  order  appealed  from,  if  the 
appeal  has  been  apud  acta,  or  the  instrument  of  appeal,  if  the  appeal 
has  been  before  a  notary  or  witnesses.  A  form  of  the  petition  of 
appeal  is  given  in  the  Appendix,  and  is  marked  Na  1. 

4.  When  the  registrar  has  ascertained  that  the  petition  of  appeal 
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has  been  referred  to  tlie  Judicial  Oommitteey  he  may,  on  the  appli- 
cation of  the  solicitor^  iasae  the  usual  inhibition  and  citation,  and 
monition  for  proceaSp  Forma  of  the  inhibition  and  citation  and  of  the 
monition  for  process  are  given  in  the  Appendix,  and  are  marked  Noa 
2  and  3. 

5.  If,  within  one  month  from  the  date  of  the  petition  of  appeal 
being  referred  to  the  Judicial  Oommittee,  the  solicitor  for  the  appel- 
lant shall  not  take  out  the  inhibition  and  citation  and  the  monition 
for  process,  the  appeal  shall  stand  dismissed* 

6.  The  inhibition  and  citation  shall  be  served  on  the  registrar  of  the 
Court  appealed  firom,  as  well  as  on  the  adyerse  party.  If  proof  is 
given  to  the  satisfaction  of  the  registrar  that  service  cannot  be  made 
upon  the  adverse  party,  it  may  be  served  upon  his  solicitor.  It  may 
also  in  any  case  be  served  upon  the  solicitor  instead  of  the  party,  if 
the  solicitor  is  willing  to  accept  such  service.  The  monition  shall  be 
served  on  the  registrar  of  the  Court  appealed  from. 

7.  Within  one  month  from  the  issue  of  the  inhibition  and 
citation  and  the  monition  for  process,  if  the  appeal  Ib  from  a  Court 
in  the  United  Kingdom,  and  within  four  months  if  from  a  Court  out 
of  the  United  Kingdom,  the  solicitor  for  the  appellant  shall  return 
the  same  duly  served,  together  with  the  process,  into  the  registry,  and 
if  he  shall  not  do  so,  the  appeal  shall  stand  dismissed. 

8.  The  solicitor  for  the  respondent  may  enter  an  appearance  at  any 
time  after  the  petition  of  appeal  has  been  referred  to  the  Judicial 
Committee,  and  whether  the  inhibition  and  citation  and  the  monition 
for  process  have  been  taken  out  or  not.  A  form  of  the  appearance  ia 
given  in  the  Appendix,  and  is  marked  Na  4. 

9.  If  the  respondent's  solicitor  desires  to  adhere  to  the  appeal,  he 
shall  within  one  motUh  from  the  time  of  entering  an  appearance  file  in 
the  registry  a  declaration  of  adhesion,  stating  from  what' part  of  the 
decree  or  order  of  the  Court  below  he  desires  to  appeaL  A  form  of 
the  declaration  of  adhesion  is  give  in  the  Appendix,  and  is  marked 
No.  6. 

10.  Within  one  month  from  the  process  being  brought  in,  the 
solicitor  for  the  appellant  shall  bring  into  the  registry  printed  copies 
of  the  Appendix ;  and  if  he  shall  not  do  so,  the  appeal  shaU  stand 
dismiBsed. 

1 1.  The  Appendix  shall  be  paged  consecutively  throughout,  and 
shall  have  an  index  at  the  commencement.  It  shall  contain  a  copy  of 
all  documents  filed  in  the  Court  below  material  to  the  issue  in  the 
appeal,  and  of  the  judgment  of  the  said  Court  given  on  the  occasion 
of  the  decree  or  order  appealed  from,  certified  by  the  reporter  of  the 
Court  to  be  correct 

12.  Within  one  month  from  the  printed  copies  of  the  Appendix 
being  brought  in,  the  solicitor  for  the  appellant  shall  bring  into 
the  registry  printed  copies  of  his  case  ;  and  if  he  shall  not  do  so, 
the  appeal  shall  stand  dismissed. 
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13.  WitluD  one  mofUh  from  the  printed  oopies  of  the  Appendix 
being  broa^^t  in,  the  solieitor  for  the  respondent  shall  bring  in  printed 
oopiee  of  his  esse ;  and  if  he  shall  not  do  so,  the  appellant  may  not- 
withstanding proceed  with  his  appeaL 

14.  As  soon  as  the  time  allowed  for  bringing  in  the  cases  has 
expired,  the  appeal  shall  stand  for  hearing  before  the  Judicial  Com- 
mittee, provided  that  where  an  appearance  has  not  been  entered  a 
period  of  four  morUha  has  expired  £rom  the  beginning  of  the  petition 
of  appeaL 

16.  Where  the  appellant  resides  out  of  the  United  Kingdom,  he 
shall,  within  two  morUha  after  his  solicitor  has  been  served  with  a 
notice  to  that  effect,  give  bail  by  two  sufficient  sureties  to  answer  the 
costs  of  the  appeal  in  the  sum  of  two  hundred  pounds  ;  and  if  he  shall 
not  do  so,  the  appeal  shall  stand  dismissed.  Forms  of  the  bail  bond, 
affidavit  of  justification,  and  commission  to  take  bail,  are  given  in  the 
Appendix,  and  are  marked  Nos.  6,  7,  and  8. 

16.  At  any  time  before  the  appeal  is  set  down  for  hearing  before 
the  Judidal  Committee,  the  registrar  may,  on  the  application  of  either 
solicitor,  make  an  order  on  the  adverse  solicitor  to  file  a  proxy  from 
his  par^  within  such  time  as  the  registrar  shall  appoint,  and  if  the 
adverse  solicitor  shall  not  within  such  time  file  his  proxy,  motion  may 
be  made  to  the  Judicial  Committee  to  enforce  the  oider,  either  by 
dismissing  the  appeal,  or  in  such  other  way  as  the  Judicial  Committee 
shall  direct.  A  form  of  the  proxy  is  given  in  the  Appendix,  and  is 
marked  No.  9. 

17.  It  shall  be  competent  to  the  appellant's  solicitor  at  any  stage 
of  the  proceedings  to  file  in  the  registry  a  proxy  firom  his  party, 
stating  that  he  abandons  the  appeal,  and  consents  to  be  condemned 
in  the  costs  thereof,  and  thereupon  the  appeal  shall  stand  dismissed. 
A  form  of  the  proxy  of  abandonment  is  given  in  the  Appendix,  and 
is  marked  No.  10. 

18.  The  registrar  may,  on  good  cause  shown,  extend  the  time 
allowed  by  these  rules  for  doing  any  act. 

19.  When  an  appeal  by  these  rules  stands  dismissed,  the  appellant 
shall,  unless  there  is  a  special  agreement  to  the  contraiy,  stand  oou* 
demned  in  the  costs  of  the  appeal. 

20.  When  an  appeal  by  these  rules  stands  dismissed,  either  solicitor 
may  within  one  fortnight  from  that  time  file  in  the  registry  a  notice  of 
motion  to  have  the  appeal  reinstated,  and  on  the  hearing  of  the 
motion  the  Judicial  Committe  may,  if  it  so  think  fit,  direct  the 
appeal  to  be  reinstated  subject  to  such  order  as  to  the  coats  or  other- 
wise as  to  it  shall  seem  meet. 

21.  If  notice  of  motion  to  have  the  appeal  reinstated  be  not  given 
within  the  time  prescribed  by  the  preceding  Role,  the  r^gbtrar  may, 
on  the  application  of  either  solicitor,  issue  a  relaxation  of  the  inhi- 
bition. A  form  of  the  relaxation  of  inhibition  is  given  in  the  Appendix, 
and  is  marked  No.  11. 


PRIVY  COUNCIL  RULES.  clxxxvii 

22*.  If,  on  the  final  hearing,  the  Judicial  Commitiee  shall  order  the 
cause  to  be  remitted,  the  registrar  shal),  on  the  application  of  either 
solicitor,  issue  a  remission.  A  form  of  the  remission  is  given  in  the 
Appendix,  and  is  marked  No.  12. 

23.  Neither  solicitor  shall  be  entitled  to  plead  specially,  whether  in 
objection  to  the  jurisdiction,  or  in  respect  of  novUer  pervenia  or  of  any 
other  matter,  without  leave  haying  been  first  obtained  from  the 
Judicial  Committee. 

24.  In  case  either  solicitor  is  allowed  to  plead,  the  rules  which  are 
in  force  for  the  time  being  in  the  High  Court  of  Admiralty  in  regard 
to  pleadings  and  proofs  shall,  so  far  as  they  are  applicable,  and  not 
inconsistent  with  these  rules,  be  the  rules  in  regard  to  pleadings  and 
proofs  in  appeals. 

25.  In  case  any  matter  is  referred  to  the  registrar,  or  to  the  regis- 
trar assisted  by  merchants,  to  report  upon,  the  same  rules  which  are 
in  force  for  the  time  being  in  the  High  Court  of  Admiralty  in  regard 
to  references  shall,  so  far  as  they  are  applicable,  be  the  rules  in  regard 
to  references  in  the  Court  of  Appeal 

26.  If  a  party  shall  uot  pay  any  amount  which  shall  have  been 
found  to  be  due  from  him  within  a  fortnighi  after  he  shall  have 
received  notice  from  the  adverse  solicitor  demanding  payment  of  the 
same,  the  registrar  may,  on  the  application  of  the  solicitor,  and  on  an 
affidavit  being  filed  proving  the  notice,  issue  a  monition  for  payment 
thereof.  A  form  of  the  monition  for  payment  is  given  in  the 
Appendix,  and  is  marked  No.  13. 

27.  Upon  the  monition  being  returned  duly  served,  and  an  affidavit 
filed  that  the  amount  has  not  boeii  paid,  motion  may  be  made  to  the 
Judicial  Committee  for  an  attachment  or  a  sequestration,  as  the  case 
may  be.  Forms  of  the  attachment,  snpersedeas  of  attachment, 
sequestration,  relaxation  of  sequestration,  sequestration  of  benefice, 
and  relaxation  of  sequestration  of  benefice  are  given  in  the  Appendix, 
and  are  marked  Nos.  14,  15,  16,  17,  18,  and  19. 

28.  When  an  appendix  or  case  is  brought  in,  sixty  copies  thereof 
shall  be  left  in  the  registry,  and  forty  delivered  to  the  adverse  solicitor, 
if  any. 

29.  Save  in  an  appeal  proceeding  by  default,  no  document  shall  be 
allowed  to  be  filed  without  a  certificate  that  a  copy  thereof  has  been 
previously  served  upon  the  adverse  solicitor,  (a) 

30.  Any  consent  in  writing  between  the  solicitors  may,  with  the 
approval  of  the  registrar,  be  filed,  and  shall  thereupon  become  an 
order  of  Court 

31.  The  practice  heretofore  existing  in  regard  to  libels  of  appeal, 
setting  down  causes  on  motion  by  counsel,  and  all  acta  and  procediugs 
before  surrogates,  are  abolished.  But  the  same  fees  shall  be  allowed 
for  filing  any  document,  returning  any  instrument,  or  doing  any  act 

# 

(a)  For  Form  of  Certificate,  see  supra ^  Form  CXIX. 
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by  a  ■olicitar  in  the  registry,  as  haye  heretofore  been  allowed  for 
d<Hng  any  similar  act  before  a  sarrogate  in  Ghambera. 

32.  llie  existing  practice  of  the  Court  shall  continue  in  force,  save 
in  so  far  as  it  is  inconsistent  with  theee  rules. 

33.  All  instruments  already  issued  or  hereafter  to  be  issued,  and 
which  are  made  returnable  before  the  Jadioial  Committee,  or  before  a 
surrogate  of  the  Judicial  Committee,  may  be  returned  into  the  registry. 

34.  These  rules  shall  come  into  operation  on  the  Ist  day  of 
February,  1866,  and  shall  apply  to  all  appeals  prosecuted  on  or  after 
that  day,  and  to  all  proceedings  which  shall  then  remain  to  be  had  or 
done  in  appeals  prosecuted  before  that  day. 

And  Hbb  Majesty  is  further  pleased  to  order,  and  it  is  hereby 
ordered,  that  the  foregoing  rules  be  punctually  observed,  obeyed,  and 
carried  into  execution  in  all  appeals,  or  petitions  and  complaints  in 
the  nature  of  appeals,  brought  to  her -Majesty,  or  to  her  heirs  and 
successors,  from  the  High  Court  of  Admiralty  of  England,  or  from 
any  of  her  Majesty's  Courts  of  Yice-Admiralty  in  any  of  her  Majesty's 
colonies  or  plantations  abroad,  or  from  any  other  Court  of  Admiralty 
jurisdiction,  and  likewise  from  all  Courts  Ecdoeiastical  from  which  an 
appeal  lies  to  her  Majesty  in  Council : 

Whereof  the  Bight  Honourable  the  Judge  of  the  High  Court 
of  Admiralty  in  England,  the  Right  Honourable  the  Dean  of  the 
Arches  Court  of  Canterbury,  the  Commissary  of  the  Exchequer  Court 
of  York,  and  all  other  judges  and  officers  of  the  said  Courts  of 
Admiralty  or  Ecdedasticiil  Jurisdiction,  and  all  other  persons  whom  it 
may  concern,  are  to  take  notice  and  govern  themselves  accordingly. 

ARTHUR  HELPS. 


SCHEDULE  ANNEXED  TO  THE  FOREGOING  ORDER. 

Form  No.  1.— PETITION  OF  APPEAL. 

In  Her  Majesty^s  Court  of  Appeals. 

From  the  [state  Court  appealed  from], 

[State  title  of  appeal.] 

To  the  Queen^s  Most  Excellent  Majesty: 

The  humble  petition  of  [state  name  and  address  qf  soUcUor^  solicitor  for 
the  above-named  [state  appeUanfs  narne], 

Sboweth, — 

That  in  a  certain  cause  lately  depending  in  the  [state  Court  appealed  from], 
promoted  by  [state  name  and  description  of  plaintiff  in  Court  below],  against 
[state  name  and  description  of  defendant  and  of  property^  if  any^  proceeded 
against  in  Court  below],  and  [state  name  of  judge],  the  judge  of  the  said 

Court,  did  on  the day  of ,  18 — ,  decree  or  order  [state  purport  of 

decree  or  order  appealed  from],  from  which  decree  or  order  an  appeal  has 
been  duly  interposed. 

Wherefore  your  petitioner  most  humbly  prays  that  your  Majesty  will  l>e 
graciously  pleased  to  reverse  the  said  decree  or  order,  or  to  make  such  order 
in  the  premises  as  to  your  Majesty  shall  seem  meetb 

Dated  at this day  of ,  18—. 

[To  be  signed  by  the  solicitor,] 
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FOBM  No.  2.— INHIBITION  AND  CITATION. 
In  Her  Majesty's  Court  of  Appeals. 
From  the  [state  Court  appealed  from],  ] 
[State  title  of  appeal,] 

VicTOBiA,  by  tlie  grace  of  God  of  the  United  Kincdom  of  Great  Britain 
and  Ireland  Queen,  Defender  of  the  Faith  :  To  all  and  singular  our  liege 
subjects,  being  literate  persons  whomsoever  and  wheresoever  in  and 
throughout  our  said  United  Kingdom  and  other  our  dominions,  and  espe- 
cially to our  officer  lawfully  appointed,  greeting : 

Whereas  in  a  cause  [staie  nature  of  caU'Se]  lately  aepending  in  [atate/rom 

whai  Court  the  case  is  appealed],  promoted  by  [state  name  and  description  of 

plaintijff  in  Court  below],  against  [staie  name  and  description  of  defendant  and 

o/*  property,  \f  any,  proceeded  against  in  Court  below],  the  [state  name  of 

judge],  the  judge  of  the  said  Couit,  did  on  the day  of 18 — ,  [state 

purport  of  decree  or  order  appealed  from],  from  which  said  decree  or  order 
an  appeal  has  been  duly  made  to  us  in  Council  on  behalf  of  the  said  [sta>te 
name  of  appellant],  and  lias  by  us  been  referred  to  the  Judicial  Committee  of 
our  said  Council. 

We  do  therefore  hereby  authorise  and  command  you,  jointly  and  severally 
to  inhibit  or  cause  to  be  inhibited  the  said  [state  name  and  title  of  judge  of 
Court  bdow\  from  whom  the  said  cause  is  appealed,  his  registrar  or  actuary, 
and  the  9»ii[state  name  of  respondent]tLnd  all  other  persons  whomsoever,  that 
ueither  they  nor  any  of  them  pending  the  said  appeal  do  or  attempt  any- 
thing to  the  prejudice  of  the  said  appellant  or  of  his  said  appeaL  And 
further  that  you  cite  or  cause  to  be  cited  the  said  [state  name  qfrespondent] 
and  all  other  persons  having  any  interest  in  the  said  appeal,  to  enter  an  ap- 
pearance in  the  registry  of  our  Court  of  Appeals  for  Ecclesiastical  and  Maritime 

Causes,  situate  at  within days  after  service  hereof.    And  that 

you  warn  them  that  if  they  do  not  enter  an  appearance  as  aforesaid,  we 
shall  proceed  to  determine  the  said  appeal,  or  make  such  order  in  the 
premises  as  to  us  shall  seem  meet. 

Given  at  London,  under  the  seal  which  we  use  in  this  behalf,  the  — 

day  of ,  in  the  year  of  our  Lord  18 — . 

(L.S.)  A.B^y 

Inhibition  and  citation  H.M.  Registrar. 

Taken  out  by 


Form  No.  3. -MONITION  FOR  PROCESS. 

In  Her  Majesty's  Court  of  Appeals. 

From  the  [state  Court  appealed  from], 

[State  title  of  cause,] 

Victoria,  by  the  grace  of  God  of  the  United  Kinsdom  of  Great  Britain 
and  Ireland  Queen,  Defender  of  the  Faith  :  To  all  and  singular  our  hesm 
subjects,  beinff  literate  persons  whomsoever  and  wheresoever  in  and  througn- 

out  our  said  United  Kingdom  and  other  our  dominions,  and  especially  to 

our  officer  lawfully  appointed,  sreeting : 

Whereas  in  a  cause  latdy  dependmg  in  the  [state  Court  appealed  from], 
promoted  by  [stale  name  ana  description  of  plaintiff  in  Court  below]  against 
[state  name  and  description  of  defendant  and  of  property,  if  any,  proceeded 
against  in  Court  below],  the  [state  naine  of  judge],  tiie  jud^e  of  the  said 

Ck>urt,  did  on  the  day  of ,  18—,  [state  purport  qfaecree  or  order 

appealed  from^  from  which  decree  or  order  an  appeal  has  been  duly  made 
to  us  in  Council  on  behalf  of  the  said  [state  name  of  appellant],  and  has  by 
us  been  referred  to  the  Judicial  Committee  of  our  Privy  Council :  We  do 
hereby  authorise  and  command  you  jointly  and  severally  to  monish  or  cause 
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to  be  moDiflhed  the  said  [state  name  ani  tiUe  of  judge  qf  Court  below\  his 
registrar  or  actuary,  and  all  other  persons  in  whose  cnstody  or  control  any 
of  the  proceedings  which  in  any  way  relate  to  the  said  cause  do  now  remain, 

that  within  davs  after  service  hereof  they  transmit  or  cause  to  be 

transmitted  the  whole  proceedincs  had  and  done  in  the  said  cause,  in  a 
proner  and  authentic  form,  to  the  r^istry  of  our  Court  of  Appeals  for 

Ecclesiastical  and  Maritime  Causes  situate  in  ,  together  with  these 

presents. 

Given  at  London,  under  the  seal  which  we  use  in  this  behalf,  the 

day  of ,  in  the  year  of  our  Lord,  18—. 

(L.S.)  A,B.^ 

Monition  for  process  H.M.  Registrar. 

Taken  out  by 

FoBM  No.  4.- APPEARANCE. 

In  Her  Majesty's  Court  of  Appeals. 

From  the  [ntate  Court  appealed  from], 

[State  title  of  appeal.] 

I  [state  name  and  address  ofsoUeUorX  hereby  certifv  that  I  am  authorised 
to  and  do  enter  an  appearance  in  this  appeal  on  behalf  of  [state  name^ 
address,  and  description  of  party]. 

Dated  the day  of 18—. 

[To  be  signed  by  the  solieitor  or  by  his  derkfor  hhn,] 


Form  No.  6.— DECLARATION  OF  ADHESION. 

In  Her  Majesty's  Court  of  Appeals. 

From  the  [state  Court  appealed  from], 

[State  title  of  appeal] 

Whereas  in  a  cause  lately  depending  in  [state  Court  appealed  from],  pro- 
moted by  [state  name  and  description  of  plaintiff  in  Court  beUno]  against  [state 
name  and  description  of  d^endant  and  of  property ,  ifonfff  proceeded  againel 
in  Court  below],  the  [state  name  of  judge],  the  judge  of  the  said  Couit,  did 

on  the day  of ,  18 — ,  decree  or  order  [stcUe  purport  of  decree  or 

order  appealed  from],  from  which  decree  or  order  an  appeal  has  been  made 
to  Her  Majesty  in  Council  on  behalf  of  the  said  [state  name  of  appellant],  and 
has  by  Her  Miuesty  been  referred  to  the  Judicial  Committee  of  her  said 
CounciL  Now  I  [state  name],  the  solicitor  for  the  said  [state  name],  the  re- 
spondent in  the  said  appeal,  do  hereby  adhere  to  the  same  appeal,  and  do 
dissent  from  the  said  aecree  or  order  in  so  far  as  [state  part  of  decree  or  order 
from  which  respondent's  solicitor  dissents]. 

Dated  the day  of ,  18—. 

[To be  signed  by  the  respondents  solicitor  or  by  his  derk  for  him,] 


Form  No.  6.— BAIL  BOND. 

In  Her  Majesty's  Court  of  Appeals. 

From  the  [state  Court  appealed  from], 

[^State  title  of  appeal] 

Whereas  in  a  cause  lately  depending  in  [state  Court  appealed  from],  pro- 
moted by  [state  name  and  description  of  plaintiff  in  Court  below],  agauist 
[stcUe  name  and  description  of  defmdant  and  property,  if  any  proceeded  againU 
tn  Court  beioio,]  an  appeal  has  been  made  to  Her  Majesty  in  Council  on  behalf 
\^a>U  name  of  appellant],  and  has  b^  Her  Majesty  been  referred  to  the 
Judicial  Committ^  of  her  said  Council.  Now  therefore  we  [Hale  namef  and 
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deacriptiona  qf  sureties]  hereb;^  jointly  and  severally  submit  onrselveB  to  the 

i'uriscUction  of  the  said  Judicial  Committee,  and  consent  that  if  he  the  said 
state  name'of  appeUanf]  shall  not  pay  what  maybe  adjudged  against  Aim 
or  the  costs  of  the  saia  appeal,  execution  may  issue  forai  against  us,  our 
heirs,  executors,  and  administrators,  goods  and  chattels,  for  a  sum  not 
exceeding  [state  sum  in  words  and  figures]  pounds. 

This  l^  bond  was  signed  by  the  said  and  ) 

— ^,  the  sureties,  the day  of ,  18—.    ^Sigruitures  of  sureties. 

Before  me, .  ) 

J  To  he  signed  before  the  registrar  or  one  of  the  clerks  in  the  registry ^  or 
ore  a  commissioner,] 

Form  No.  7.— AFFIDAVIT  OF  JUSTIFICATION. 
In  Her  Majesty's  Court  of  Appeals. 
From  the  [state  Court  appealed  from], 
[State  title  of  appeal] 

1  [state  name^  address,  and  description],  one  of  the  proposed  sureties  for 
[state  name,  address,  and  description  of  tlie  person  for  whom  baU  is  to  be  given], 

make  oath  and  say.  That  I  am  worth  more  than  the  sum  of  [ ]  hundred 

pounds  after  payment  of  all  my  debts. 

On  the «iay  of ,  18—-,  the  said was 

duly  sworn  to  the  truth  of  this  affidavit  at ,  f  o*       ^         ^        i 

Before  me  t  Signature  ofmrety. 

Commissioner, 


Form  No.  8.— COMMISSION  TO  TAKE  BAIL, 

In  Her  Majesty's  Court  of  Appeals. 

From  the  [state  Court  appealed  from], 

[State  title  of  appeal] 

Victoria,  by  the  Grace  of  God  of  the  United  Kingdom'of  Great  Britain 
and  Ireland  Queen,  Defender  of  the  Faith  :  To  [state  name  and  address  of 
Commissioner],  greeting : 

Whereas  in  the  above-named  appeal  now  depending  before  the  Judicial 
Committee  of  our  Privy  Council  oail  is  required  to  be  taken  on  behalf  of 
[state  name  and  description  of  appellant],  the  appellant,  in  the  sum  of  £200, 
to  answer  judgment  so  far  as  regards  the  costs  of  the  said  appeal :  We  there- 
fore hereby  authorize  you  to  take  bail  in  the  said  sum  on  behalf  of  the  said 
htate  nam£  of  appellant]  from  two  sufficient  sureties,  who  may  be  produced 
before  you  for  that  purpose,  upon  the  bail  bond  hereto  annexed,  and  to 
swear  the  said  sureties  to  the  truth  of  the  annexed  affidavits  as  to  their  suffi- 
ciency ;  and  we  command  you,  upon  the  said  bail  bonds  and  affidavits  being 
duly  executed  and  signed  by  the  said  sureties,  to  transmit  the  same,  attested 
by  you,  into  the  registry  of  our  Court  of  Appeals  for  Ecclesiastical  and  Ma- 
ritime Causes. 

Given  at  London  under  the  seal  which  we  ujse  in  this  behalf,  the day 

of •,  in  the  year  of  our  Lord,  18—. 

(L.S.)  A,B,, 

Commission  for  bail  H.M.  Registrar. 

Taken  out  by . 

The  Form  qfOath  to  be  indorsed  on  the  Commission,  and  to  he  administered  to 

each  of  the  Sureties, 

You  swear  that  the  contents  of  the  affidavit  to  which  you  have  signed 
your  name  are  true. 

So  help  you  GOD. 
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Form  No.  9.— PROXY. 
In  Her  Majesty's  Court  of  Appeali. 
From  the  [state  Court  appealed  Jrom\ 
[State  title  o/appeaL] 

I  [state  name,  address,  and  description],  lately  the  [«to(e  whether  plaintij^  or 
defmdant]  in  a  cause  which  was  depending  in  the  [staie  in  what  Couril,  and 
from  the  decree  in  which  an  appeal  has  been  interposed  to  Her  Majesty  in 
council,  and  now  the  [st€Ue  whether  appellant  or  respondent]  in  the  said  appeal, 
do  hereby  appoint  [state  name  and  address  of  solictor]  to  appearand  oondoct 
all  proceedings  in  my  behalf  in  this  appeaL 

Dated  the day  of ,  18—. 

[To  be  signed  by  the  party,] 

Witness, . 

Form  No.  10.— PROXY  OF  ABANDONMENT. 

In  Her  Majesty's  Court  of  Appeals. 

From  the  [state  Court  appealed  from], 

[State  title  of  appeaL] 

1  [insert  name  and  description],  the  appellant  in  the  above-named  appeal, 
do  hereby  declare,  that  I  abandon  the  same,  and  proceed  no  further  therein, 
and  1  undertake  to  pay  all  costs  that  may  have  been  incurred  by  the  respon- 
dent herein ;  and  1  authorise  and  direct  you  [insert  name  qf  solicitor],  my 
solicitor  in  the  said  am>eal,  to  file  this  proxy  in  the  r^^istiy  of  Her  Majesty^s 
Court  of  Appeals  for  JScdesiastical  and  Maritime  Causes. 

Dated  the day  of ,  18—.     , , 

Witness,  — . 

[To  he  signed  by  the  appellant.] 

Form  No.  11. -RELAXATION  OF  INHIBITION. 

In  Her  Majesty's  Court'of  Appeals. 

From  the  [state  Court  appealed  from], 

[State  title  of  appeal] 

Victoria,  by  the  grace  of  God  of  tiie  United  Kingdom  of  Great  Britain 
and  Ireland  Queen,  Defender  of  the  Faith  :  To  [state  name  and  tUle  qf  fudge 
qf  Court  below],  or  his  surrogate,  or  some  other  competent  judge  in  this  be- 
half, greeting : 

Whereas  in  a  cause  lately  depending  in  the  said  court  promoted  by  [state 
name  and  description  of  plaintiff  in  Court  below],  against  [state  name  and  tU- 
cription  ofd^endant  and  property,  if  any,  proceeded  against  in  Court  below] 
an  appeal  from  an  order  or  decree  of  the  judge  of  the  said  court  was  made 
to  us  m  council  on  behalf  of  the  said  [stcUe  name  of  appdlan(\,  and  was  by 
us  referred  to  the  Judicial  Committee  of  our  said  Council:  Ajid  whereas  on 

tiie  said day  of ,  18 — ,  we  did  conunand  that  Utou]  the  said  [state 

name  and  title  of  judge  from  whom  the  cause  was  appealed]  [your]  registrar  or 
actuary,  and  the  said  [state  name  of  respondent^  and  all  other  persons  who- 
soever, should  be  inhibited  from  attempting  anything  to  the  prejudice  of  the 
said  appellant  or  of  his  said  appeal :  Ana  whereas  the  said  [state  name  of 
appellant]  has  abandoned  his  said  appeal  [orfaUed  to  prosecute  his  stiid  appeal 
within  the  time  allowed  by  law] :  We  do  hereby  relax  the  said  inhibition, 
justice  so  requiring. 

Given  at  London  under  the  seal  which  we  use  in  this  behalf,  the day 

of ,  in  the  year  of  our  Lord,  18 — . 

(L.S.)  A,B., 

Relaxation  of  inhibition  H.M.  Registrar. 

Taken  out  by . 
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Form  No.  12.— REMISSION. 

In  Her  Majesty's  Court  of  Appeals. 

From  the  [atcUe  Court  appealed /rom], 

[State  title  of  appeal,] 

Victoria,  by  the  grace  of  God  of  the  United  Kingdom  of  Great  Britain 
aod  Ireland  Queen,  Defender  of  the  Faith  :  To  [state  name  and  title  of  judge 
of  Court  belotv]y  his  surrogate  or  some  other  competent  judge  in  this  biehalf, 
creeting :  Whereas  in  a  cause  lately  depending  in  the  said  Court,  promoted 
by  [state  name  and  description  ofmairti^ffin  Court  below]  against  [staM  name 
ana  description  of  defendant  and  of  property^  if  any^  proceeded  against  in 
Court  helono],  an  appeal  from  an  order  or  decree  of  the  judge  of  the  said 
Court  was  made  to  us  in  council  on  behalf  of  the  said  [state  name  of  appel- 
lant] and  was  by  us  referred  to  the  Judicial  Conmiittee  of  our  said  Council : 

And  whereas  our  said  Judicial  Committee  did  on  the day  of ,  18 — , 

report  to  us  against  the  said  appeal,  and  that  the  decree  or  order  ap^aled 
from  ought  to  be  affirmed,  and  the  cause  remitted,  with  all  its  incidents 
(save  the  costs  incurred  in  the  said  appeal,  to  the  judge  of  the  said  Court 
from  which  the  same  was  appealed  [or^  as  the  case  may  &e] :  And  whereas  on 

the  dav  of  ,  we  were  pleased,  by  and  with  the  advice  of  our 

Privy  Council,  to  approve  of  the  said  report,  and  to  order  that  the  same 
should  be  duly  earned  into  execution  (justice  so  requiring) :  We  do  therefore 
hereby  authorise  and  command  you  to  resume  into  your  own  hands  the  said 
cause,  with  aU  its  incidents  (save  as  aforesaid),  and  freely  to  proceed  therein 
according  to  the  exigence  of  the  law  and  the  tenor  of  the  former  proceedings, 
and  to  administer  justice  between  the  parties,  any  inhibition  heretofore 
issued  to  the  contrary  notwithstanding. 

Given  at  London,  under  the  seal  which  we  use  in  this  behalf,  this 

day  of  — ,  in  the  year  of  our  Lord,  18 — . 

(L.S.)  A.B. 

Remission  H.M.  Registrar. 

Taken  out  by 


Form  No.  13.— MONITION  FOR  PAYMENT. 

In  Her  Majesty's  Court  of  Appeals. 

From  the  [state  Court  appealed  from], 

[State  title  of  appeal,] 

Victoria,  by  the  grace  of  God  of  the  United  Kingdom  of  Great  Britain 
and  Ireland  Queen,  Defender  of  the  Faith  :  To  [state  name  and  address  of 
person  to  he  monisfied],  greeting : 

Whereas  in  the  above-named  appeal,  now  or  lately  depending  before  the 
Judicial  Committee  of  our  Privy  Council,  the  sum  of  [state  sum  in  u>ords]  has 
been  found  due  from  you  the  said  [state  name  qf  person  to  he  monished]  to 
[state  name  of  person  to  whom  the  sum  is  c^uel  for  [stable  for  what  the  sum  is 
dv^e]  I  We  therefore  hereby  command  you  the  said  [state  name,  of  person 

monished]  to  pay  within days  from  the  service  hereof  (exclusive  of  the 

day  of  service)  the  said  sum  of  [state  sum  in  words]  to  the  said  [stale  name 
arid  address  of  person  to  wluym  the  money  is  to  he  paid]  accordingly,  and 
hereof  fail  not. 

Given  at  London,  under  the  seal  which  'we  use  in  this  behalf,  the 

day  of ,  in  the  year  of  our  Lord,  18  ~. 

(l.s.)  A.B, 

Monition  to  pay  £ H.M.  Registrar. 

Taken  out  by . 

N 
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Form  No.  14.— ATTACHMENT. 

In  Her  Mftjesty's  Court  of  Appeali. 

From  the  [tkUe  Court  appealed  Jronn], 

[State  title  qf  appeal] 

Victoria,  by  the  grace  of  God  of  the  United  Kingdom  of  Crfoat 
and  Ireland  Queen,  defender  of  the  Faith :  To  aU  and  oingular  our  juatioes 
of  the  peace,  mayors,  Bheriffii,  baili£Gi,  marshals,  oonstables,  and  to  aU  oar 
officers,  mijusters,  and  others  whomsoever,  greeting : 

Whereas  in  ti^e  above-named  appeal,  now  or  lately  depending  before  the 
Judicial  Committee  of  our  Privy  Council,  our  said  Judicial  Committee  has 
decreed  {state  name  and  descrijiion  o/pereon  to  he  attached]  to  be  attached 
for  manifest  cootumacy  and  contempt  in  not  having  obeyed  our  monitioii, 

bearing  date  the day  of ,  18 — ,  heretofore  issued  by  us  in  the  said 

appeal,  requiring  him  to  [Hate  in  tohiu  the  contempt  hoe  eonmted]:  Wo 
therefore  hereby  command  you  to  attach  and  arrest  the  said  [etaie  name  of 
person  to  be  attached^  and  to  keep  him  under  safe  arrest  until  you  shall 
receive  further  orders  from  us,  or  until  the  said  [ftaJte  namiC  qfperwn  to  he 
attached]  diall  have  obeyed  our  said  monition,and  deared  himself  of  his  said 
contempt. 

Given  at  London,  under  the  seal  which  we  use  in  this  behalf,  the  '— ^ 

day  of ,  in  the  year  of  our  Lord,  18 — ^. 

(L.S.)  A.B. 

Attachment  H.M.  Registrar. 

Taken  out  by . 

Indorsement. 

In  Her  Majesty's  1  To ,  receive  into  your  costodv  the  body  of  

Court  of  Appeals,  j  herewitli  sent  you,  for  the  cause  nereunder  written  ; 
that  is  to  say : — For  his  manifest  contumacy  and  contempt  in  not  having 
obeyed  the  within-mentioned  monition  {oTf  as  the  case  may  he). 

A.B. 
H.M.  Registrar. 

Form  No.  16.— SUPERSEDEAS  OF  ATTACHMENT. 

In  Her  Majesty's  Court  of  Appeals. 

From  the  [state  Court  appealed  from], 

[State  title  of  appeal] 

Victoria,  by  the  (^^ce  of  God  of  the  United  Kingdom  of  Great  Britain 

and  Ireland  Queen,  Defender  of  the  Faith  :  To  —  the or  keeper  (rf 

our  prison  called  the         ,  in  our  county  of ^  his  deputy  or  deputies, 

and  all  persons  whomsoever  in  whose  custody  the  body  of  the  under-men- 
tioned [state  name  o/ person  attached]  now  is  or  remains,  greeting : 

Whereas  the  Judicial  Committee  of  our  Privy  CouncQ  mis  ordered  that  the 
attachment  heretofore  issued  in  the  above-named  appeal  M;ainst  the  said 

[statename  and  description  of  person  attached],  bearing  date  the day  of 

,118^,  be  superseded  [here  state  the  conditions,  if  any,  on  w^eh  the  super* 

sedeas  is  to  issue]'.  We  therefore  hereby  command  that  [here  state  the  etmdi- 
'    Uons  as  he/ore]  you  forthwith  release  the  said  [state  name  of  person  attatAed^ 
and  hereof  fau  not 

Given  at  London,  under  the  seal  which  we  use  in  this  behalf,  the 

day  of ,  in  the  year  of  our  Lord,  18 — , 

(L.S.)  A.B, 

Supersedeas  of  Attachment  H.M.  Registrar. 

Taken  out  by . 
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Form  No.  16.— SEQUESTRATION. 

In  Her  Majestjr's  Court  of  Appeala. 

From  the  [state  Court  appealed  fram^ 
[State  title  qf  appeal.] 

ViCTORTA,  by  the  ^ace  of  God  of  the  tTnited  Kingdom  of  Great  Britain 
and  Ireland  Queen,  Defender  of  the  Faith  :  To  [atate  names,  addresses^  and 
descriptions  of  the  sequestrators],  greeting : 

Whereas  in  the  above-named  appeal,  now  or  lately  depending  before  the 
Judicial  Committee  of  our  Privy  Council,  our  said  Judicial  Committee  has 
decreed  process  of  sequestration  aoaiost  the  real  and  personal  estate  and 
effects  of  [state  fiame,  address,  and  Ascription  of  person  whose  property  is  to 
be  sequestered^  for  manifest  contumacy  and  contempt  in  not  having  ooeyed 

our  monition  Dearins  date  the  -< —  day  of ,  18 — ,  heretofore  issued  by 

us  in  the  said  appeal  requiring  him  to  [state  in  what  the  contempt  has  con- 
sisted] :  We  therefore,  confiding  in  your  prudence  and  fidelity,  hereby  com- 
mand yon  (or  two  of  you)  that  you  do,  at  certain  proper  and  convenient 
days  and  hours,  enter  upon  all  the  messua^;es,  lands,  tenements,  and  real 
estate  whatsoever  and  wheresoever  situate  within  our  dominions  of  the  said 
[state  name  o/ person  whose  property  is  to  be  sequestered],  and  that  you  collect 
and  receive  mto  your  hands  the  rents  and  profits  of  his  said  real  estate  and 
all  his  personal  estate  wheresoever  lying  within  our  dominions,  and  keep 
the  same  in  your  hands  until  you  shall  have  levied  [here  state  the  sum,  if 
any,  to  be  levied,  and  any  necessary  diredions  as  to  the  disposal  thereof],  or 
until  the  said  [state  name  of  person  whose  property  is  to  be  sequestered]  Siin 
have  cleared  his  contempt  [or,  as  the  case  may  be\  and  our  said  Judicial 
Committee  shaU  make  other  order  to  the  contrary ;  and  that  you  from  time 
to  time  report  to  us  what  you  shall  do  in  the  premises. 

Given  at  London,  under  the  seal  which  we  use  in  this  behalf,  thia  ....^ 

day  of ,  in  the  yearof  our  Lord,  18—. 

(L.8.)  A.B, 

Sequestration  H.M.  Registrar. 

Taken  out  by . 

Form  No.  17. -RELAXATION  OF  SEQUESTRATION. 

In  Her  Majesty's  Court  of  Appeals. 

From  the  [state  Court  appeaJ/edfrom\, 
[State  title  of  appeal] 

Victoria,  by  the  grace  of  God  of  the  United.  Kingdom  of  Great  Britain 
and  Ireland  Queen,  Defender  of  the  Faith :  To  [state  names  aaid  addresses 
<^ sequestrators],  greeting: 

Whereas  the  Judicial  Committee  of  our  Privy  Council  has  ordered  that  the 
sequestration  heretofore  issued  in  the  above-named  appeal  against  [sta^U  name 

of  person  whose  property  was  sequestered],  bearing  date  the day  of , 

18—,  be  relaxed  :  We  therefore  hereby  command  that  you  rel^ise  all  the 
messuages,  lands,  tenements,  and  real  estate  whatsoever  and  wheresoever 
situate  within  our  dominions  of  the  said  [state  name  of  person  whose  property 
was  sequestered^  and  desist  henceforth  from  collecting  or  receiving  tne  rents 
and  profits  of  hu  said  real  estate ;  and  further,  that  you  release  all  his  per- 
sonal estate  wheresoever  lying  within  our  dominions  which  may  not  have 
been  already  disposed  of  by  you  in  accordance  with  the  tenor  of  our  said 
sequestration  ;  and  that  you  duly  report  to  us  what  you  shall  have  done  in 
the  premises. 

Given  at  London,  under  the  seal  which  we  use  in  this  behalf  this 

([ay  of ,  in  the  year  of  our  Lord,  18 — . 

(L.S.)  A.B, 

Relaxation  of  sequestration  H.M.  Registrar. 

Taken  out  by . 

N2 
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ADDITIONAL  FORMS. 


Form  No.  la- INSTRUMENT  OF  APPEAL  IN  SCRIPTIS. 

In  the  name  of  God,  Amen.     Before  yon,  the  notary  public,  approved 
and  idlowed  by  authority,  and  witnesses  of  good  faith  and  credit  here 
present,  I,  W.  T.  P.,  one  of  the  procurators  exercent  in  the  High  Court 
of  Admiralty  of  England,  do  exhibit  aa  proctor,  and  make  myself  a  puiy 
for  E.  F.  and  others,  the  owners  of  the  brig  ''  Alice,*'  with  a  design  and 
intent  to  appeal  from  and  complain  of  the  nullities,  iniquities,  i  a  justices, 
injuries,  gnevances,  and  errors  in  proceedings  hereinafter  mentioned,  and 
equally  and  alike,  principally  complaining  of  them  and  every  of  them,  do, 
by  this  Yoitine,  say,  alle^,  and  in  law  articulately  propoimd,  that  in  a 
certain  cause  of  damage,  civil  and  maritime,  lately  depenaiDg  in  judgment 
in  the  High  Court  of  Admiralty  of  EIngland  before  the  night  Honorable  Sir 
Robert  Joseph  PhiUimore,  Doctor  of  Laws,  the  judge  of  the  said  Court, 
lawfully  constituted,  promoted,  and  brought  by  the  said  E.  F.  and  others, 
the  plamtiffii,  against  the  vessel  "  Ro6itl^"  her  tackle,  apparel,  and  furni- 
ture, and  against  the  owners  thereof  intervening,  the  said  Right  Honorable 
Sir  Robert  Joseph  PhiUimore,   the  judge  aforesaid,   unduly  and  unjustly 
proceeding,  and  (savins  all  reverence  due  to  him)  too  much  favouring  the 
part  of  the  owners  of  the  said  vessel  ^'Rosita,"  the  said  defendants,  more 
than  by  law  he  ought,  and  not  in  the  least  regarding  the  requisites  and 
forms  of  law  and  other  judicial  proceedings,  did  in  fact,  though  imduly,  on 
Thursday,  the  28th  of  November,  1867,  by  his  final  interlocutory  decree, 
having  the  force  and  effect  of  a  definitive  sentence,  in  writing  pronounce  the 
dskmaee  in  question  in  the  said  cause  to  have  been  occasioned  by  the  fault 
or  de&ult  of  the  master  and  crew  of  the  vessel  **  Alice, '^  and  against  the 
damage  proceeded  for,  and  did  dismiss  the  said  defendants  and  their  bail 
from  the  said  cause  and  all  further  observance  of  justice  therein,  and  did 
condemn  the  plaintiff  in  costs  contrary  to  law  and  justice,  and  acting  in  all 
things  nuUy  and  unjustly  as  well  by  virtue  of  his  said  office  as  at  the  unjust 
instance,  instigation,  solicitation,  and  procurement  of  the  owners  of  the  said 
vessel  '*  Rosita,"  the  aforesaid  defendants,  and  to  the  very  great  detriment, 
prejudice,  injury,  and  grievance  of  the  said  E.  F.  and  others,  the  said 
plaintiffs  :  Wherefore  I,  the  said  W.  T.  P.,  looking  upon  and  believins  my 
said  parties  and  myself  in  their  names  to  be  very  much  injured  ana  ag- 
grieved by  all  and  singuhu*  the  nullities,  iniquities,  iinustices,   injuries, 
grievances,  and  errors  in  proceedins  before  mentioned,  and  other.pretended 
acts  and  facts  of  the  said  judge  to  be  collected  from  the  proceedings  in  the 
said  cause,  and  justly  fearing  that  my  said  parties  may  be  further  injured 
and  aggrieved  thereby,  have  rightly  and  duly  appealed,  and  do  by  this 
writing  appeal  from  them  and  every  of  them,  and  more  especially  from  the 
said  judge  having,  on  the  said  28th  day  of  November  last,  by  his  final  inter- 
locutory decree  having  the  force  and  effect  of  a  definitive  sentence,  in 
writing  pronounced  the  damage  in  question  in  the  said  cause  to  have  been 
occasioned  by  the  fault  or  default  of  the  master  and  crew  of  the  said  vessel 
**  Alice,"  and  from  his  having  pronounced  against  tiie  damage  proceeded 
for  and  dismissed  the  defendants  from  the  saia  suit  and  aJl  further  observ- 
ance of  justice  therein,  and  having  condemned  the  plaintiflSi  in  the  costs, 
and  from  everything  that  hath  arisen,  or  shall  or  may  arise  or  foUow  there- 
from, to  our  Soverei^  Lady  Victoria,  by  the  grace  of  God  of  the  United 
Kingdom  of  Great  Britain  and  Ireland  Queen,  Defender  of  the  Faith,  and  so 
forth,  in  her  most  honorable  Privy  Council,  and  do  equally  and  alike  prin- 
cipaJly  complain  of  all  and  singular  the  nullities,  iniquities,  injustices,  mju- 
ries,  grievances,  and  errors  in  proceeding  before  mentioned,  and  do  three 
times  severally  and  earnestly  pray  letters  dismissory  to  be  made  out  and 
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delivered  to  me  or  to  my  said  parties.  And  I  do  protest  that  fifteen  days 
have  not  elapsed  since  the  grievance  aforesaid  happened  to  my  said  parties, 
or  at  least  smce  the  same  came  to  their  knowledge,  and  that  I  would  have 
appealed  in  the  presence  of  the  said  judge  himself  if  I  could  conveniently 
have  so  done ;  and,  lastly,  I  do  protest  and  reserve  power  to  myself  of 
correcting  and  reforming  this  my  appeal  and  complaint,  and  of  adding 
thereto  and  subtracting  therefrom,  and  of  reducing  the  same  into  a  better 
and  more  complete  form,  and  of  intimating  the  same  to  every  person  to 
whom  by  law  1  ouffht  so  to  intimate  it,  as  the  law  shall  require  and  counsel 
advise,  at  time  and  place  convenient,  according  to  law,  stvle,  and  custom. 
Upon  all  and  singular  which  premises  the  said  W.  T.  P.,  the  proctor  afore- 
said, requested  me,  the  notary  hereunder  signed,  to  draw  for  him  one  or 
more  public  instrument  or  instruments,  and  the  witnesses  subscribed  to 
attend  the  same. 

This  appeal  was  interposed  on  the  11th  day  of  December,  1867,  in  the 
offices  of  B.  W.  J.,  in  Bennett's  Hill,  Doctors'  Commons,  London, 
by  the  said  W.  T.  P.,  who  then  and  there  appealed,  protested, 
prayed  letters  disnussory,  and  did  in  all  things  as  in  the  above- 
written  appeal  is  contained,  there  being  then  and  there  present  the 
subscribed  C.  G.  C.  and  W.  H.  C.  respectively,  literate  persons, 
witnesses  espedally  required  to  attest  tne  same. 

W.  G.  J., 
C.  G.  C.  Notary  public 

W.  H.  C.  

Form  No.  19.— CASE  ON  BEHALF  OF  APPELLANTS. 

Li  Her  Majesty's  Court  of  Appeals. 

On  an  appeal  from  the  High  Court  of  Admiralty  in  England. 

The  "  Lady  of  the  Lake." 

The  United  Steam  Tug  Company,  limited,  of  Liverpool,  in ) 

the  county  of  Lancaster,  the  owners  of  the  steam  tug  >  Appellants. 
"Emperor" ) 

AOAINST 

M.  G.   K.,  of  Liverpool  aforesaid,  the  sole  owner  of  the  )  WMnondAot 
barque  or  vessel  "  Lady  of  the  Lake  "  .  .  J  ■'*^»P0"^®«»*- 

CASK  ON  BEHALF  OF  THB  APPELLANTS. 

This  is  an  appeal  from  a  decree  of  the  judge  of  the  High  Court  of  Admi- 
ralty of  Enffland,  made  and  interposed  oy  and  on  behuf  of  the  United 
Steam  Tug  Company,  limited,  of  Liverpool,  in  the  county  of  Lancaster  (the 
appellants),  against  M.  G.  K.,  the  sole  owner  of  the  baraue  *'Lady  of  the 
Liake  (the  respondent),  in  a  cause  of  damage,  promoted  and  brought  in  the 
said  Court  by  the  said  United  Steam  Tug  Company,  limited,  against  the 
said  baraue  '*  Lady  of  the  Lake,"  her  tackle,  apparel,  aocl  furmture,  and 
against  tne  said  M.  G.  K.,  her  owner,  intervening,  bv  which  decree  the  said 
judge  pronounced  against  the  damage  proceed^  ror,  dismissed  the  said 
M.  G.  K.  and  his  Mil  from  all  further  observance  of  justice  in  the  said 
cause,  and  condemned  the  said  United  Steam  Tug  Company,  limited  (the 
appellants,  in  the  costs  of  the  said  cause. 

The  collision  in  question  happened  at  about  12  o'clock  on  the  night  of  the 
11th  of  November,  1863,  about  abreast  of  the  Wellington  Dock,  in  the  river 
Mersey. 

The  '*  Emperor,"  a  steam-tug  of  102  tons  register,  and  75  horse-power 
nominal,  had  been  engaged  in  docking  a  ship  in  the  Salisbury  Dock,  m  the 
port  of  Liverpool,  and  was  maJdng  her  way  aown  the  Mersey  at  half -speed, 
with  a  view  to  coming  to  an  anchor  for  the  night  off  New  Brighton.  The 
'*  Lady  of  the  Dike  "  was  in  ballast,  had  come  in  from  sea,  and  was  sailing 
up  the  Mersey.     The  wind  was  blowing  half  a  gale  from  the  N.N.W.,  as 
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represented  by  the   appellants,    or  from  N.W.,  as  represented  by  the 
respondent. 

The  red  or  port  ligbt  of  tbe  '*  Lady  of  the  Lake,**  and  that  light  only,  was 
seen  abont  half  a  point  on  the  starboard  bow  of  the  '*  Emperor,"  at  tbe 
distance  of  abont  a  quarter  of  a  mile.  Owins  to  snch  red  li^ht  being  seen, 
and  that  only,  which  indicated  that  the  said  barque  was  heading  to  tbe 
westward  so  as  to  cross  the  bows  of  the  '*  Emperor  "  from  east  to  west,  tbe 
helm  of  the  **  Emperor"  was  ported  and  her  engines  were  slowed,  and  the 
said  red  light  was  brought  upon  the  port  bow  of  the  "Emperor,"  and  sudi 
light  was  watched ;  the  said  red  light  instead  of  passing,  as  was  to  be 
expected,  approached  the  **  Emperor,"  so  as  to  render  a  oomsion  imminent, 
whereupon  the  engines  of  the  "Emperor"  were  put  on  a-head  full  speed 
and  her  helm  was  put  hard  a-port,  and  the  '*  Lady  of  the  Lake  "  was  haOed 
to  port  her  helm ;  notwithstanding  which  the  "  Lady  of  tbe  Lake  "  ran 
nearly  stem  into  the  port  paddle  box  of  the  "Emperor." 

After  the  collision  it  was  discovered  that  the  lights  of  the  "  Lady  of  the 
Lake  "  were  so  placed,  and  so  defectively  screened,  that  her  red  or  port 
light  would  be  visible  to  a  vessel  approaching  her  a  little  on  her  starboard 
bow,  whilst  her  green  or  starboard  Wht  wouM  be  obscured. 

It  was  this  defect  in  the  lights  of  the  "Lady  of  the  Lake"  which,  as 
alleged  on  behalf  of  the  "Emperor,"  led  those  on  board  the  "Emperor  " 
to  suppose  that  the  barque  was  crossing  from  east  to  west  instead  of  goiuff 
so  as  to  pass  the  "  Emperor "  to  the  eastward,  as,  in  fact,  she  was,  and 
which  led  those  on  board  the  "Emperor"  to  port  her  helm,  and  so  bring 
about  the  collision ;  instead  of  starboarding  her  helm,  which  would  have 
avoided  the  collision,  and  which  they  would  have  done  if  tbey  had  not  been 
misled  by  the  said  defect  in  the  said  lights  of  the  "  Lady  of  the  Lake." 

A  survey  of  the  lights  of  the  "  Lady  of  the  Lake"  was,  by  the  direction  of 
the  Board  of  Trade,  made  by  the  surveyors  usually  employed  by  that  Board 
for  the  purpose  of  surveying  ships  with  a  view  to  seeing  whether  tbeir  lights 
are  such  lights,  and  so  placed  and  screened,  as  required  by  the  regulations 
with  respect  to  lights  of  the  9th  day  of  January,  1863,  issued  under  the 
powers  contained  in  the  Merchant  Shipping  Act  Amendment  Act,  1862. 
Such  surveyors  made  a  reiwrt  to  the  BcNird  of  Trade  with  respect  to  the 
lights  of  the  "Lady  of  the  Lake."  A  copy  of  that  report,  and  also  the 
evidence  of  William  Campbell,  who  was  one  of  the  said  surveyors,  and  who 
was  called  as  a  witness  on  behalf  of  the  appellants,  will  be  found  at  pp.  — 
to  —  of  the  joint  appendix. 

The  owners  of  the  "  Lady  of  the  Lake  "  made  no  attempt  to  refute  the 
said  survey  or  the  evidence  of  the  said  William  Campbell ;  and  it  was  sworn 
distinctly  by  the  master  of  the  "  Emperor,"  that  the  red  light  of  the  "  Lady 
of  the  Lake  "  was  alone  visible,  and  that  he,  therefore,  ported  the  helm  of 
the  "Emperor." 

Notwithstanding  the  prenuses,  the  learned  jadge  of  the  Court  below, 
being  assisted  bv  two  of  the  elder  brethren  of  the  Trinity  Corporation,  pro- 
nounced the  collision  to  have  been  occasioned  solely  by  the  fault  of  the 
"  Emperor." 

The  learned  judge  stated  that  the  opinion  of  the  Court  was  that  the 
"Emperor"  was  goii^  too  fast,  and  that  the  defect  in  the  barque's  lights 
did  not  contribute  to  the  collision. 

The  appellants  submit  that  the  judgment  of  the  Conit  below  was  wrong 
for  all  or  some  of  the  following 

REASONS. 

First.     Because  there  was  no  evidence  as  to  the  "  Emperor"  having 

been  proceeding  at  an  improper  speed. 
Secondly.    Because  the  "  flmperor  "  was  not  going  at  an  improper 

speed. 
Thirdly.     Because  the  speed  of  the  "  Emperor,"  whatsoever  it  was, 

did  not  in  any  way  bring  about  the  coUision. 
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Fourthly.  BecanBe  ii  was  proved  by  the  evidence  of  the  appellants, 
and  not  in  any  way  contradicted  or  attempted  to  be  contradicted 
by  the  respondent,  that  the  lights  of  the  **  Lady  of  the  Lake"  were 
not  placed  or  screened  in  such  manner  as  was  required  by  the  said 
regulations  with  respect  to  sailing  lights. 

Fifthly.  Because  the  evidence  proved  that  the  neglect  of  the  respon- 
dent, in  not  complying  with  the  said  regulations,  with  respect  to 
the  sailing  lights  of  the  "Lady  of  the  Lake,"  misled  those  on 
board  the  "  Emperor,"  and  was  the  cause  of  the  colUsion,  or  mate- 
rially contributed  to  it. 

Sixthly.  Because  the  judgment  of  the  court  below  was  in  favour  of 
the  respondent,  whereas  such  judgment  ought  to  have  been  in 
favour  of  the  appellants. 

PRAYER  ON  BEHALT  OF  THE  APPELLANTS. 

J.  W.  C,  as  solicitor  for  the  United  Steam  Tug  Company,  limited,  of 
Liverpool,  the  appellants,  wUl  prav  that  your  lordships  will  be 
pleased  to  report  to  her  Majesty  m  lavour  of  the  appeadand  com- 
plaint made  and  interposed  in  this  behalf,  and  that  the  decree  or 
order  appealed  from  ought  to  be  altered  or  reversed,  and  that  the 
respondent,  the  owner  of  the  *'  Lady  of  the  Lake,"  and  his  bail,  be 
condemned  in  the  amount  of  damage  incurred  by  the  appellants  by 
reason  of  the  collision  in  question,  and  be  condemned  in  the  costs 
incurred  both  in  this  honourable  Court  and  in  the  Court  below. 


"W   B   B  ) 

E  C  C    t  ^^"'^  ^^^  ^^®  appellants. 


The  following  are  the  minutes  of  the  proceedings  in  the  High  Court  of 
Admiralty. 

[Here  foUow  the  minutes.] 

The  following  are  the  minutes  of  the  proceedings  in  her  Majesty's  Court 
of  Appeals. 

[Here follow  the  minutee,] 

Form  No,  20.— CASE  ON  BEHALF  OF  THE  RESPONDENT  IN 

THE  ABOVE  CAUSE. 

This  is  an  appeal  from  a  decision  of  the  High  Court  of  Admiralty  of 
England  pronounced  on  the  23rd  of  November,  Ij^. 

In  the  Court  below  the  appellants  sued  the  ship  of  the  respondent,  caDed 
the  **  Lady  of  the  Lake,"  to  recover  damages  caused  by  a  collision  which 
had  taken  place  between  that  vessel  and  a  steam  tug  of  the  appellant,  called 
the  *•  Emperor." 

A  cross-action  was  brought  by  the  respondent  against  the  "Emperor," 
and  the  action  and  cross-action  were  tried  together  on  the  24th  Novemb^, 
1864,  before  the  judge  of  the  Admiralty  Cou^  assisted  by  Captain  Were 
and  Captain  &byley,  elder  brethren  of  the  Trimty  House. 

The  circumstances  of  the  collinon  were  thus  stated  in  the  answer  of  the 
respondent  filed  in  the  cause  below. 

{Here/oUoiee  the  answer,) 

It  iM  submitted  on  behalf  of  the  respondent  that  the  facts  thus  stated  were 
fully  proved  in  the  Court  below  by  tne  evidence  siven  on  both  sides ;  and 
aftor  full  arffument  by  counsel,  and  summing  up  by  the  learned  jud^e,  the 
Court  found  that  the  steam -tug  **  Emperor  "  was  wholly  to  blame  for  the 
collision,  and  pronoimced  accorcBnely. 

This  decision,  the  respondent  wm  humbly  contend  before  your  lordships, 
ought  to  be  maintained  for  the  following  among  other  reasons. 

1.  Because  the  steamer  was  in  the  circumstances  proceeding  at  an 
improper  speed. 
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2.  Becanae  no  proper  look-out  was  being  maintained  on  board  the 
ateamer. 

3.  Becauae  tbe  steamer  was  bound  by  law  to  keep  out  of  the  way  of 
the  **Lady  of  the  Lake,'*  and  by  negligence  and  improper  navi- 
gation failed  to  do  aa 

PRAYBB. 

The  respondent  will  humbly  pray  your  lordahipa  to  adviae  her  Ma- 
jesty to  affirm  the  decision  app^ed  from,  and  to  condemn  the 
appelLmts  and  tiieir  bail  in  the  costs  of  this  appeaL 


V  L.   *  !  ^unael  for  the  respondent 


The  following  are  the  minutes  of  the  proceedings  in  the  High  Court  of 
Admiralty. 

[Here  follow  ike  minuteB.'] 

The  following  are  the  minutes  of  the  proceedings  in  her  Majesty's  Court 
of  Appeals. 

[Here  follow  the  mtnu^.] 


Form  No.  21.— CASE  ON  BEHALF  OF  THE  APPELLANTS  IN  THE 

CROSS  CAUSE  TO  THE  ABOVE. 

The  "Emperor." 

The  United  Steam  Tuff  Company,  limited,  of  liverpool,  in  ) 

the  County  of  umcaster,   the  owners  of  the    steam  >  AppeUants. 
tug  "Emperor" ) 

AGAINST 

M.  G.  K.,  'of  Liverpool  aforesaid,   the  sole  owner  of  the )  Tj^,.„^„j««i 
barque  or  vessel  "Lady  of  the  Lake"    .        .        .        .  }  ^^sponaent. 

CASK  ON  BEHALF  OF  THE  APPELLANTS. 

This  is  an  appeal  from  the  High  Court  of  Admiralty  of  England. 

The  appellants  are  the  United  Steam  Tug  Company,  limited,  of  Liverpool, 
in  the  county  of  Lancaster,  the  owners  of  a  steam-tu^  called  the  "  Emperor." 

The  respondent  is  M.  G.  K.,  of  Liverpool  aforesaid,  merchant,  the  owner 
of  a  barque  called  the  "Lady  of  the  Lake." 

In  the  Court  below  the  respondent  sued  the  appellants  to  recover  damages 
for  a  collision  which  had  taken  place  between  the  "  Emperor "  and  we 
"  Lady  of  the  Lake  " 

On  tiie  23rd  day  of  November,  1864,  the  learned  judge  of  the  Admiralty 
Court,  by  interlocutory  decree,  pronounced  in  favour  of  the  claim  of  the 
respondents,  and  condemned  the  appeUants,  and  the  bail  given  on  their 
behalf,  in  the  damage  proceeded  for,  and  in  the  costs  of  the  said  cause,  and 
referred  the  accounts  and  vouchers  relating  to  the  said  damage  to  the 
registrar  of  the  said  Court,  assisted  by  merchants,  to  report  the  amount 
thereol 

From  that  decree  the  present  appeal  is  brought. 

The  said  cause  being  the  cross-action  to  an  action  brought  by  the  appel- 
lants against  the  said  barque  "  Lady  of  the  Lake,"  arising  out  of  the  same 
collision ;  the  appellants  crave  leave  to  refer  to  the  case  lodged  on  their 
behalf  in  the  appeal  in  the  latter  action. 

PRAYER  ON   BEHALF  OF  THE  APPELLANTS. 

J.  W.  C,  as  solicitor  for  the  United  Steam  Tug  Company,  limited,  of 
livirpool,  the  appellants,  will  pray  that  your  lordships  will  be 
pleased  to  report  to  Her  Majesty  in  favour  of  the  appeal  and  com- 
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plaint  made  and  interposed  in  this  behalf,  and  that  the  decree  or 
order  appealed  from  ought  to  be  reversed,  and  that  the  dama£;e 
proceeded  for  by  the  respondent,  the  owner  of  the  ''Lady  of  the 
t^e,**  ouffht  to  be  pronounced  against,  and  that  the  appellants 
and  iiieir  bail  ought  to  be  dismissed  from  all  further  observance  of 
justice  in  the  said  cause  in  which  this  appeal  is  brought,  and  that 
the  respondent  ought  to  be  condemned  in  the  coste  of  the  said 
United  Steam  Tug  Company,  limited,  the  appellants,  both  in  this 
honourable  Court  and  in  the  Court  below. 

W.  B.  B. 

£.  C.  C. 


Form  No.  22.— CASE  FOR  THE  RESPONDENT  IN  THE  ABOVE 

CROSS  CAUSE. 

This  is  an  appeal  from  the  High  Court  of  Admiralty  of  En^nd  in  the 
cross  action  brought  by  the  respondent,  the  owner  of  the  ship  "Lady  of  the 
Lake,"  against  the  steam-tug  of  the  appellant  called  the  *' Emperor,"  to 
recover  &maffes  sustained  by  a  collision  between  those  two  vessels. 

The  respondent  humbly  begs  to  refer  to  the  case  lodged  on  his  behalf  in 
the  reffistiy  of  your  lordship's  most  honourable  Court  m  the  appeal  in  the 
action  [>rought  in  respect  of  the  same  collision  by  the  appellants  against  the 
••  Lady  of  the  Lake. '^ 

PRAYBB. 

The  respondent  will  humbly  pray  your  lordships  to  recommend  her 
Majesty  to  affirm  the  decision  appealed  from,  and  to  condemn  the 
appellants  and  their  bail  in  the  costs  of  this  appeaL 


V  Ll      (  ^'"^^^l  ^®'  *^®  respondent. 


Form  No.  23, -APPELLANT'S  CASE  IN  A  CAUSE  OF  DAMAGE  TO 

CARGO. 

In  Her  Majesty's  Court  of  AppeaL 

On  an  Appeal  from  the  High  Court  of  Admiralty  of  England. 

Edward  Wilhelm  Ohrlofi^   and  others,   of  Barth,   in  the] 

kingdom  of  Prussia^  the  owners  of  the  foreign  brig  or  >  Appellants, 
vessel  "Helene" J 

AGAINST 

Messrs.  T.  and  H.  Briscall  A  Co.,  of  Liverpool,  in  the  county  1  ;De_^  j    i^ 
of  Ijancaster,  oil  merchants j  -"^"Ponaents. 

The**Helene'»(a). 

CASE  ON  BEHALF  OF  THB  APPELLANTS. 

This  is  an  appeal  from  a  decree  of  the  judge  of  the  Hieh  Court  of  Ad- 
miraltv  of  England,  made  and  interposed  by  and  on  behalf  of  Edward 
Wilhelm  Ohrloff,  and  others,  of  Barth,  in  the  kingdom  of  Prussia,  the 
owners  of  the  foreign  brig  or  vessel  "  Helene "  (the  appellants),  against 
Messrs.  T.  and  H.  Briscall  k  Co.  of  Liverpool,  in  the  county  of  I^ncaster, 
owners  and  assignees  of  the  bills  of  lading  of  certain  goods  carried  into  the 
port  of  Liverpool,  aforesaid,  in  the  said  brig  or  vessel  **  Helene,"  in  a  cause 
promoted  ana  brought  in  the  said  Court,  under  the  6th  section  of  the  Ad« 
miralty  Court  Act,  1861,  by  the  said  Messrs.  T.  and  H.  Briscall  &  Co., 
against  the  said  brig  "Helene,"  her  tackle,  apparel,  and  furniture,  and 

(a)  L.B.  1  P.  C.  281.     Form  XLYIL,  supra,     Br.  &  L.  415. 
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ftgainst  the  said  Edward  Wilhelm  Ohrloff,  and  others,  her  ownen,  interren- 
ing,  by  which  decree  the  said  judge  proQounced  in  favour  of  the  daiiii  of 
the  respondents,  and  condemned  the  appellants  and  their  bail  in  the  damatge 
proceeaed  for,  and  in  the  costs  of  the  said  cause,  and  referred  the  acoovuita 
and  vouchers  relating  to  the  said  damage  to  the  registrar  of  the  said  Onirfc 
to  report  the  amount  therec^ 

The  respondents  carry  on  business  in  Liverpool  as  oil  merchaatB,  noder 
the  style  or  firm  of  T.  and  H.  Briscall  &  Company. 

The  **Helene"  is  a  Prussian  ship,  and  at  the  time  of  the  institution 
of  the  cause  no  owner  or  part  owner  was  domiciled  in  England  or 
Wales. 

In  the  month  of  July,  1864^  the  "  Helene  *'  was  lying  in  the  port  of 
Leghorn,  and  on  tiie  6th  of  that  month  her  master  entered  into  a  cnarter- 
part^  with  Messrs.  Thomas  Lloyd  &  Co.,  who  were  merchants  and  shippers 
of  oil,  of  long  standing  at  Leghom.  A  copy  of  such  charter-party  is  set 
out  at  page  —  of  the  joint  appendix. 

Under  that  charter-party  tne  said  Messrs.  Thomas  lioyd  ^Co.,  from  time 
■  to  time  loaded  on  board  the  said  ship  various  goods  ;  and  on  or  about  the 
10th  day  of  August  they  shipped  on  board  thereof  47  casks  of  olive-oil,  for 
which  the  master  of  the  said  ship  signed  and  gave  a  bill  of  lading  in  the 
usual  form,  and  on  which  was  the  memorandum — *' Weights,  measurement^ 
and  contents  unknown,  and  not  accountable  for  leakage."  Aoopyoi  the 
said  bill  of  lading  is  set  out  at  page  —  of  the  joint  appendix. 

The  said  bill  of  lading  was  endorsed  in  blank  by  the  shippers,  and  as- 
signed to  the  respondents ;  and  at  the  time  of  the  institutioo  of  the  cause, 
the  respondents  were  alleged  to  be  owners  of  the  said  <^ve-oil  and  assignees 
of  the  said  bill  of  lading. 

The  said  Messrs.  Thomas  Ilovd  k  Co.,  under  the  said  charter-party,  ap- 
pointed one  Tito  Mirandolie  as  head  stevedore,  to  superintend  the  stowi^ 
of  the  said  ship,  and  he  accordingly  superintended  such  stowage ;  and  the 
said  Messrs.  Thomas  Lloyd  &  Co.,  or  persons  acting  on  their  behalf,  were 
continually  on  board  the  said  ship,  and  saw  how  the  cargo  of  the  said  ship 
and  the  said  oil  were  stowed,  and  no  complaint  of,  or  objection  to,  the 
manner  in  which  the  same  were  stowed  was  at  any  time  made  to  the  master 
or  mate,  or  any  of  the  crew  of  the  said  ship. 

After  the  said  casks  of  oil  and  the  cargo  of  the  said  ship  had  been  loaded 
and  stowed,  the  said  Tito  Mirandolie,  at  the  office  of  the  said  Messis.  Thomaa 
Llovd  &  Co.,  and  with  their  knowledge  and  assent,  gave  the  master  of  the 
said  ship  a  certificate,  a  copy  of  which,  as  certified  by  the  British  consul  at 
Leghorn,  is  set  out  at  page  —  of  the  joint  appendix. 

The  cargo  of  the  said  ship  was  received  on  board,  and  stowed  as  it  was 
presented  for  shipment  by  the  said  Messrs.  Thomas  Lloyd  &  Ca  ;  and, 
amonsst  other  goods^  111  Dales  of  wool,  and  34  bales  of  rags,  were  so  re- 
ceived and  stowed,  and  the  master  of  the  said  ship  was  necesisarily  obliged 
to  stow  the  said  wool  and  rags  in  the  same  hold  with  and  near  the  said 
oil. 

The  said  ship  sailed  from  Leghorn  on  or  about  the  28th  August ;  and  in 
the  course  of  the  voyage  she,  on  several  occasions,  met  with  and  experienced 
gales  of  wind,  bad  weather,  and  heavy  seas,  and  in  consequence  pitched  and 
uiboured  exoessiveljr,  and  auantities  of  oil  were  pumped  up. 

She  arrived  at  I^verpool  on  or  about  the  19th  of  Octooer,  1864 ;  and  on 
delivering  her  carsro,  it  was  found  that  a  large  quantity  of  the  said  oil  had 
leaked  out,  and  that  many  of  the  casks  were  wholly  or  partially  empty. 
And  the  respondents  alleged  that  there  was  a  loss  of  2001|  gallons  of  oil  out 
of  4888),  or  thereabouts. 

On  bchidf  of  the  respondents  it  was  alleged  that  this  leakage  was  not 
leakage  within  the  meaning  of  the  bill  of  lading,  but  that  it  arose  in  con- 
sequence of  the  said  bales  of  wool  and  rags  beine  stowed  in  the  same  hold 
with  and  near  the  said  oil ;  and  that  the  wool  and  rags,  in  the  course  of  the 
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voyage,  having  become  heated,  the  staves  of  the  casks  were  thereby  dried 
up,  aad  the  casks  rcDdered  leaky. 

The  stowage  of  the  cargo  of  the  said  ship  was  admitted  by  the  respondcDts 
to  have  been  in  aU  other  respects  good. 

On  the  part  of  the  appeUanta  it  was  contended  that  the  leakage  had  been 
occasioned  by  the  slackness  and  badness-  of  the  casks,  and  had  not  been 
occasioned,  as  alleged,  by  the  respondents ;  and  even  if  it  had  been  so  oc- 
casioned, they  were  not  responsible,  inasmuch  as  the  said  Thomas  Lloyd  &  Co. 
could  not  have  complained  of  such  stowage,  and  the  respondents  were  in  no 
better  position. 

No  evidence  was  ffiven  by  the  respondents  as  to  the  state  of  the  casks 
when  shipped  at  Leghorn,  or  as  to  the  quantity  of  oil  in  theuL 

The  said  certificate  of  the  said  Tito  Mirandolie  was  tendered  in  evidence 
in  the  Court  below,  but  being  objected  to  on  behalf  of  the  respondents,  the 
learned  judge  rejected  it. 

Evidence  was  tendered  by  the  respondents,  objected  to  by  the  appellants, 
and  received  by  the  learned  judge,  as  to  the  price  at  which  the  empty  casks 
in  which  the  said  oil  had  been  contained  were  sold. 

On  the  3rd  day  of  March,  1865,  the  learned  judee  of  the  Court  below 
having,  on  the  27th  and  28th  days  of  January,  1865,  heard  the  evidence  and 
the  arguments  of  counsel  on  both  sides,  gave  judgment  for  the  respondents, 
with  costs. 

The  appellants  now  submit  that  such  judgment  is  erroneous  in  law  and 
fact,  for  all  or  some  of  the  following 

REASOK& 

Because  the  bill  of  lading,  bavins  the^memorandum  upon  it,  weights, 
measurement,  and  contents  uiunown,  evidence  ought  to  have  been 
given  by  the  respondents  as  to  the  state  and  contents  of  the  casks 
when  shipped,  and  no  such  evidence  was  given. 

Because  the  loss  in  question,  being  priTnd/acie  a  loss  by  leakage,  for 
which,  by  the  bill  of  lading,  the  appellants  were  not  responsible,  it 
lay  upon  the  respondents  to  show  affirmatively  that  such  loss  was 
occasioned  by  the  necligence  of  the  appellants  or  their  servants, 
and  not  upon  the  appSlants  to  negative  any  such  negligence,  or  to 
show  affirmatively  now  the  loss  hi^L  been  occasioned. 

Because  the  evidence  on  the  part  of  the  respondents  was  wholly  in- 
sufficient to  establish  such  negligence,  and  at  all  events  was  rebutted 
by  the  evidence  on  the  ]^art  of  the  appellants,  and  the  said  judg- 
ment was  against  the  weight  of  evidence.      ^ 

Because  the  only  negligence  alleged  by  the  respondents  being  the 
stowing  of  wool  and  rags  in  the  same  ship  with  oil,  evidence  ought 
to  have  been  given  by  the  respondents  to  show  that  such  stowage 
was  negligent  and  improper,  whereas  it  appeared  that  such  stowage 
had  been  approved  of  and  occasioned  by  oil  merdiants  of  long 
standinff  at  Leghorn,  and  that  a  cargo  such  as  that  carried  on  board 
the  said  ship  was  a  usual  cargo,  and  did  not  contain  a  larger  pro- 
portion of  wool  or  rags  than  usuaL 

Because  there  was  no  evidence  that  the  master,  or  mate,  or  any  of 
the  crew  of  the  said  ship  knew  that  there  was  any  risk  in  stowing 
oil  and  bales  of  wool  and  rags  toother,  or  that  there  were  any 
usual  or  reasonable  precautions  which  they  might  have  U^eu  to 
prevent  the  loss  in  question,  and  which  they  did  not  take. 

Because  there  was  no  sufficient  evidence' that  the  wool  and  rags  had 
become  heated  in  the  course  of  the  voyage,  and  in  fact,  it  appeared 
that,  upon  the  hatches  being  opened  upon  the  arrival  of  the  ship  at 
Liverpool,  there  were  none  of  the  usual  signs  of  heatins.  Moreover, 
the  master  and  mate  were  not  cross-examined  on  uehalf  of  the 
respondents  upon  this  point. 
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Becaoae  it  ^ipeared  that  the  leakage  in  question  was  occaaioDed  by 
the  aladuieBS  or  badnen  of  the  caus  in  which  the  oil  was  oontained, 
and  was  increased,  or  partly  occasioned  by  the  bad  weather  which 
the  diip  encountered. 

Because  the  caigo  was  stowed  by  and  under  the  superintendence  of 
a  stevedore  appointed  by  the  said  Thomas  Lioyd  k,  Co.,  and  the 
appellants  are  not  responsible  for  any  loss  occasioned  by  such 
stowage. 

Because  the  said  Thomas  lioyd  k  Co.  having  approved  of  and  assented 
to  the  manner  in  which  the  oil  and  caigo  were  stowed,  could  not 
recover  for  any  loss  thereby  occasioned,  and  the  respondents  are  in 
no  better  position. 

Because  the  said  Thomas  lioyd  k  Ca  havine,  as  they  were  entitled 
to  do  under  the  charter  party,  required,  ana  caused,  and  occasioned 
the  shipment  and  stowage  of  oil,  and  wool,  and  rags  together,  they 
could  not  recover  for  any  loss  tiiereby  occasioned,  and  the  reBpoa- 
dents  are  in  no  better  position. 

Because  the  said  Thomas  lioyd  k  Co.  were  the  agents  of  the  respon- 
dents for  the  shipment  of  the  oil,  and  the  respondents  are  bound 
by  their  acts. 

Because  the  stowage  complained  of  was  no  breach  of  the  contract 
oontained  in  the  bill  of  lading. 

Because  the  learned  judge  improperly  refused  to  admit  in  evidence 
the  certificate  of  the  said  Tito  Mirandolie. 

Because  the  learned  judge  improperly  received  evidence  as  to  the 
price  at  which  the  emp^  casks  were  sold. 

PBAYER  ON  BEHALF  OF  THE  APPELLANTS. 

The  proctors  for  the  appellants,  will  i>ray  that  your  lordships  will 
be  pleased  to  report  to  her  Majesty  in  favour  of  the  app^  and 
complaint  made  and  interposed  on  their  behalf,  that  the  decree  or 
sentence  appealed  from  ought  to  be  reversed,  and  the  respondents 
coudemnea  m  the  costs  of  this  appeal,  and  also  in  the  costs  of  the 
cause  in  the  Court  below,  and  that  otherwise  justice  should  be 
done  in  the  premises,  as  to  your  lordships  shall  seem  meet, 

K  J.         1  Counsel  for  the 
R  G.  W.  /     Appellanla. 

Form  Na  24.— CASE  ON  BEHALF  OF  THE  RESPONDENTS  IN  THE 

ABOVE  APPEAL. 

This  is  an  appeal  from  a  judgment  of  the  High  Court  of  Admiralty  of 
England  pronounced  on  the  3rd  day  of  March,  18&. 

In  the  Court  b^ow,  the  respondents,  who  are  oil  merchants,  carrying  oo 
business  in  Liverpool,  brought  an  action,  under  the  provisions  of  the  Ad- 
miralty Court  Act,  1861,  as  owners  and  assignees  of  the  biUs  of  lading  of 
47  casks  of  olive  oil,  acainst  the  barque  ''H^ene,*'  in  which  the  said  casks 
had  been  carried  from  L^hom  to  LiverpooL 

The  biU  of  lading  made  freight  payable  35s.  per  ton  on  delivery.  It  con- 
tained no  reference  to  any  charter  party. 

The  respoodents  eave  evidence  that  on  the  arrival  of  the  ''Hel6ne"at 
Liverpool,  many  of  tne  said  casks  were  wholly  or  partially  empty,  showisff 
a  loss  of  2001  gallons  of  oil  out  of  about  4888,  the  usual  percentsge  ol 
leakage  bein^  about  one  per  cent  onlv.  They  idso  gave  evidence  to  show 
that  a  quantity  of  unwashed  wool  and  nifis  bad  been  stowed  in  the  hdld  of 
the  vessel,  in  juxtaposition  to  the  oil,  without  any  attempt  made  to  secure 
ventilation,  and  that  the  loss  of  the  oil  was  occasioned  by  heat  which, 
naturally  arising  from  the  wool  and  the  rags,  had  slackened  the  caska 


PRIVY  COUNCIL   FORMS.  CCV 

They  also  gave  evidence  that  the  casks  were  good,  and  that  they  had  not 

, .  been  in  the  least  disturbed  by  the  motion  of  the  ship  on  the  passage. 

The  appellants,  the  owners  of  the  vessel,  the  defendants  in  the  cause 
-  below,  endeavoured  to  prove  that  the  loss  of  the  oil  was  occasioned  by  perils 

of  the  seas  and  by  the  inferiority  of  the  casks,  and  not  by  the  heating 
influence  of  the  wool  and  rags. 

The  learned  judffe  of  the  Admiralty  Court  decided  that  the  loss  of  the  oil 
was  not  occasioned  by  the  perils  of  the  seas  or  by  the  inferiority  of  the  casks, 

^  but  was  occasioned  bv  the  rags  and  wool  having  been  stowed  in  juxtaposi- 

tion with  the  casks  oi  oil 

-'  The  appellants  then  argued  that  thev  were  not  liable  for  the  loss  so  occa- 

sioned by  reason  of  the  terms  of  the  charter  party,  under  which  the  oil  had 

-^  been  shipped  at  Leghorn  ;  but  the  learned  jud^^e  ^ave  judgment  that  the 

charter  party  did  not  affect  the  right  of  the  plaintiffs  to  recover,  and  pro- 

'^  nounced  a  decree  for  the  damage. 

-  From  this  decree  the  present  appeal  is  brought. 

r-  The  respondents  will  humbly  submit  that  the  decision  of  the  learned  judge 

-  of  the  Amniialty  Court  was  correct  both  upon  the  evidence  and  upon  the 
law. 

:  PRAYER. 

The  respondents  will  humbly  pray  your  lordships  to  advise  her 
Majesty  t'O  affirm  the  judgment  of  the  High  Court  of  Admiralty, 
and  to  condemn  the  appellants  in  costs. 

W.  B.  B.  )  Counsel  for  the 
y.  L.        (      Respondents. 

Form  No.  25.— SHORT  CASE  ON  BEHALF  OF  A  RESPONDENT  (a). 

This  is  an  appeal  from  the  High  Court  of  Admiralty. 

In  tiie  Court  below,  the  respondent  sued  under  the  provisions  of  the  6th 
section  of  the  Admiralty  Court  Act,  1861,  as  owner  of  and  assignee  of  the 
bills  of  lading  of  a  carso  of  rice  carried  into  Liverpool  in  the  American  ship 
"Norway,"  uie  ship  of  the  appellants,  and  claimed  damages  in  respect  of 
several  breaches  of  contract  and  breaches  of  duty  on  the  part  of  the 
appellants. 

On  the  22nd  of  November,  1864,  the  learned  judge  of  the  Admiralty 
Court  gave  judgment  in  favour  of  the  respondent,  from  which  judgment 
this  appeal  is  now  had. 

The  respondent  will  contend  before  your  lordships  that  the  said  judgment 
was  right. 

PRAYER. 

The  respondent  will  humbly  pray  your  lordships  to  advise  her  Majesty 
to  confirm  the  judgment  of  the  Admiralty  Court,  and  to  condemn 
the  appellants  in  the  costs  of  this  appeaL 

R.  L.  )  Counsel  for  the 
y.  L.  {      Respondents. 

(a)  The  Norwayy  Br.  &  L.  40i. 


r 


FORMS  OF  BILLS  OF  COSTS. 


Form  A.(a). — The  CorutanHa  (3460). 

PlaintifiTs  bill  of  ooets  in  a  canse  of  bottomry  in  a  case  whare  the 
defendant  admitted  the  bond  after  petition.  Ilie  bill  includes  some 
items  of  costs  occasioned  by  a  wages  snit  instituted  against  the 
proceeds. 

T&iinTT  Tbbm. — Pemaing  affidavit  to  lead  warrant  [4c(. 
perfolio]^  and  copy  [4(2.  perfolio^ 

£    s.    d. 
Attending  filling  up  praecipe  to  institute  .068 

Paid  stamp  0     5     0 

Attending  notaries  with  Portuguese 'bottomry  bond,  in- 
structing them  to  make  translation  .         .    «»   •     0     6     8 

Paid  their  charges 1  12     6 

Perusing  bond  [4d.  per  /otto]. 

Making  copy  translation  to  file  [6d.  per  folio]. 

Attending  filling  up  pnedpe  for  warrant         .         .         .068 

Paid  stamps  on  preocipe  and  affidavit  to  lead  the  warrant     0  10     0 

Paid  stamp  on  filing  translation  of  bond   .  ..010 

Attending  obtaining  warrant 0     6     8 

Paid  stamp  on  warrant  and  for  sealing  .     .     0  12     6 

Two  copies  of  warrant  [2«.  6cl.  each  copy]. 

Attending  filing  preacipe  for  sendee  of  warrant  .068 

Stamp 050 

Paid  marshal's  fees 2     0     0 

Attending  filing  warrant 0     6     8 

Stamp  on  minute         .  .         .         .         .         .060 

Attending  filling  up  pr»cipe  for  notice  of  sale    .         ..068 
Stamp 060 

(a)  The  forms  of  bills  of  costs  here  here  given  will  afford  a  guide  to  the 

giyen  sre  adapted  from  billa  of  costs  practitioner  in  most  cases  of  ordinary 

which  have  been  aetoally  taxed  in  the  ocouiTence.     It  mast  be  obserred  that 

registry.    Of  coarse  the  oosts  in  each  only  those  charges  which  are  allowed 

case  greatly  depend  apon  the  nature  of  as  between  party  and  party  are  inserted 

the  proceedings  in  the  particular  snit.  in  the  forms. 
Bat  it  is  believed  that  the  variooa  forms 


FORMS  OF  BILLS  OF  COSTS.  CCVU 

£     8.     d. 
Attending  obtaining  notice        .         .         •  ..068 

Paid  stamp  and  sealing         .         .  .         .         .     0  11     0 

Copy   notice   for  insertion  in  the   ^'  Times "   [id.  per 

folio\. 
Attending  at  *^  Times "  Office  with  same    .         .         .^.068 
Paid  for  advertisement         .  .         .         .     I  11.    6 

Copy  notice  for  insertion  in  the  "  Shipping  Gazette ''  \4ed. 

per  foliol^ 
Attending  at  << Shipping  Gazette"  Office    .         .         ..068 
Paid  for  advertisement  .  •  .12     6 

Copy  notice  for  insertion  in  Liverpool  paper  [4(2.  per  folio^, 

Writing  therewith 036 

Pemsing  praecipe  to  enter  appearance  on  behalf  of  owners 

of  cargo      •         .         .         .         .         .         •         .034 

Instmctions  for  affidavit  as  to  due  publication  of  advertise- 
ment of  notice  of  sale       .         ...         .         ..068 

Drawing  affidavit  .  .         .         .         .         .050 

Engrossing  same      •         .         .         .         .         .         ..016 

Swearing  same    .         .         .         .  .         .  .068 

Paid  oath  and  three  exhibits     .  .  ..046 

Attending  adverse    solicitors  conferring   concerning   the 

release  of  freight .         .         .  .  .068 

Copy  account  of  freight  .  .         .         .         ..020 

Drawing  and  engrossing  notice  of  motion  for  appiaisement 

and  sale  of  ship .0100 

Attending  filing  same  and  affidavits  .         .         .         ..068 
Paid  stamp  and  on  minute    .         .         .         .  •         .     0  15     0 

Stamps  on  two  affidavits 0  10     0 

Ditto  on  three  exhibits         .         .         .         .         .         .030 

Ditto  on  bottomry  bond .         .         .         .         .         ..050 

Perusing  notice  of  bail  for  cargo   .  .  .         .068 

Attending  adverse  solicitors  agreeing  to  the  freight  account 
and  to  the  release  of  the  cargo  on  payment  of  freight 

into  court  (a) ..068 

Attending  in  the  registry  and   obtaining  particulars  of 

wages  suit  instituted  on  behalf  of  master  and  crew  (a)     0     6     8 
Attending  the  solicitors  for   the  master  and  crew,  and 
arranging  that  they  should  take  no  further  steps  until 
next  motion  day  (a)      .         .         .         .         .         .068 

Term  fee 0  15     0 

Michaelmas  Term. — Drawing  brief  for  counsel  to  move 

for  sale  of  vessel .         .         •         •         •         •         .     0  10     0 

Fair  copy  thereof  and  affidavits  to  accompany  [4(i  per 
folio], 

(a)  Exceptional  charges. 


■  «  ■ 

<5^V1U  FORMS  OF  BILLS  OF  COSTS. 

^ttendiog  counael  with  brief         .  .         ,  -008 

Paid  his  fee  and  clerk 2      4      6 

Attending  counsel,  with  retainer   .  .      O      3      4 

Paid  his  fee  and  clerk      .  ..136 

Perusing  and  considering  notice  of  motion  served  by  the 
solicitors  for  the  plaintiffs  in  suit  instituted  for  pay- 
ment of  wages  of  master  and  crew  out  of  proceeds  in 
court,  and  perusing  affidavits  in  support  of  motion 
[4d.  per  folio]  (o). 
Instructions   to   counsel   to   attend  the   hearing   of   the 

motion  (o) 0      6     8 

Drawing  brief  [1 «.  per  folw]  (a). 

Fair  copy  and  affidavits  [id.  per  /o2io]  (a). 

Fee  to  counsel  and  clerk  (a)      •         .  .         ..246 

Attending  him  (a)         .         .  .         .         .  .068 

Attending  court  on  hearing  pf  motion  for  oomnussion  of 

appraisement  and  sale       .         .         •  ..0134 

Same  day  attending  court  on  hearing  of  motion  on  behalf 

of  plaintifis  in  the  wages  suit  (a)     .  .         .     O   13      4 

Attending  filling  up  prsscipe  for  commission  of  appraise- 
ment and  sale  .         .         .  .         ..068 

Paid  stamp  .  .  •      0     5      o 

Attending  obtaining  commission 0      6      8 

Paid  stamp  and  for  sealing   .  .  .12      6 

Attending  filing  pnecipe  for  execution  of  commission        .068 
Stamp  on  prsecipe  .         .  .  .  ..060 

Paid  marshal's  fee        .  .10      0 

Instructions  for  petition  .  •     .     0  13     4 

Drawing  same  (b) 1     O     0 

Fee  to  counsel  to  settle   .  ••246 

Attending  him .068 

Attending  counsel  thereon  again 0     6     8 

Writing  to  country  clients,  with  copy  letter  from  adverse 

solicitors,  endosing  amended  freight  account        ..036 
Engrossing  and  collating  petition  [Od.  per  folio]. 
Ck>py  for  defendant's  solicitors  [4d.  per  folio]. 

Attending  them  with  petition 0     6     8 

Attending  filiug  petition 0     6     8 

Paid  stamp  on  petition  and  miuute   .         .  .     .     0  10     0 

Letter  to  defendant's  solicitors  consenting  to  the  excess  of 

freight  being  pidd  out  to  them        .  .036 

Attending  signing  consent  accordingly        .  ..068 

(a)  Theseob&rges  will  be  allowed  only  (6)  If  under  20  folios,  IL,  if  aboTe 

where  there  are  special  eircuiuBtances  20  folios,  a  farther  allowanoe  is  made 

rendering  it  proper  for  the  paitj  to  of  1«.  for  eyerj  additional  folio.     8ee 

watch  the  proceedings  in  the  wages  suit  suprOf  p.  Ixxtl 
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£  s.  a. 
Wriiiog  defendants'  solicitors  to  file  answer  (a)  .  ••.036 
Perusing  bUl  of  costs  of  plaintiffs  in  the  wages  suit  (6)  .050 
Attending  taxation  thereof  (6)        •  .         .         .068 

Paid  taxing  (6) 0  10     0 

I>rawing  notice  of  motion  for  defendants  to  file  answer 

within  four  days 0  10     0 

Attending  defendants'  solicitors  to  serve  summons  when 

they  arranged  to  admit  the  validity  of  the  bond  ••068 
Attending  in  the  registry  seUiDg  down  cause  for  hearing  .068 

Paid  stamps .200 

Drawing  brief  [1«.  per  folio^ 

Fair  copy  brief  and  documents  [4(2.  p«r  folio^ 

Fee  to  counsel^  with  brief    .         .         •         ,         •         «     2     4     6 

Attending  him        .         .         .         .         .         .         •     •     0     6     8 

Attending  defendants'  solicitors  obtaining  their  signature 
to  written  admission  of  the  validity  of  the  bottomry 
bond  .         .         . 068 

Attending  hearing  .         .  .         .         .         ..110 

Attending  taking  account  of  balance  in  the  registry .         •     0     6     8 

Drawing  and  engrossing  notice  of  motion  in  chambers  for 

payment  of  balance  out  of  court        .         .         .     .     0  10     0 

Copy  thereof  and  service  on  defendants'  solicitors        ..068 

Paid  stamp  on  notice  .  .         .  .         .     0  10     0 

Writing  for  power  of  attorney  to  receive  money  out  of 

court 036 

Copy  power  of  attorney       .  .  •     0     2     0 

Paid  stamps  on  filing  power  of  attorney^  and  on  minute  .     0  10     0 

Attending  on  motion   .         .  .         .  •     0     6     8 

Paid  stamps  on  order 0  12     6 

Attending  to  receive  money  out  of  court         .         .         .068 

Paid  poundage  [see  tv/pra^  p.  Ixxii]. 

Drawing  this  bill  of  costs  [1<.  per  fol%o\ 

(kf^j  for  the  registrar  [4(2.  per  folio\ 

Ditto  for  defendant's  solicitors  [4d.  per  f(A%6\, 

Attending  them  therewith    .         .  .068 

Attending  filing  bills  in  the  registry  .  .         ..068 

Perusing  outport  bill  [4d.  per  folio\ 

Two  copies  [4(i,  ptr  folxo\ 

Attending  taxation  [3«.  4d.  per  shut    See  supra^  p.  Izxv]. 

Paid  stamps  on  taxing  [see  $upra^  p.  IxxL]. 

Attending  agreeing  amount  of  taxed  costs       •         .         .068 

Attending  to  receive  costs  and  balance  of  proceeds^  and 

giving  receipt  •         • 0     8     6 

(a)  This  cliarge  will  be  allowed  lu      scribed  time, 
cases  where  the  defendants'  solicitors         (6)  Exceptional  charges :  see  note  (a), 
do  not  file  the  answer  within  the  pre-      page  ocviii. 

0 


0OX 


rOBlfS  OF  BILLS  OF  COSTS. 


Term  fee    . 
Postages,  &c 


£  s.  d, 
0  15  0 
0     2     0 


Oui-pari  Charges  allowed  in  the  abate  Case  (a), 

InstniciioDB  for  affidavit  to  lead  vanrant^  drawing,  en- 
grossing, and  swearing  same  .....      1 
Attending  newspaper  office  at  Liverpool,  with  advertise- 
ment of  sale   .  .     .     0 

Paid  insertion .0 

Instractions  for  affidavit  to  support  motion  for  sale       .     .     0 

Drawing  same  [It.  per  folid\, 

Engrossing  [Gel.  per  folio]. 

Attending  deponent  to  be  sworn    .  .0 

Paid  oath 0 

Drawing  power  of  attorney  to  receive  money  [It.  per  folio]     0 
Engrossing  [6<i.  per  folio,"]   ......     0 

Paid  stamps  on  power  of  attorney  .     .     1 

Attending  execution  of  power  of  attorney  .         .0 

Agency .         .     .     3 


0     0 


6 

8 

8 

0 

6 

8 

6 

8 

1 

6 

6 

0 

3 

0 

10 

0 

6 

8 

8 

0 

Form  B. — The  Himalaya  (3648). 

Plaintiff's  bill  of  costs  in  a  cause  of  salvage  where  the  property 
was  arrested  and  bail  given,  and  the  suit  went  on  to  hearing. 

Dbcebibbr. — Drawing  praecipe  to  institute  and  attending 

filing  same                                        .  .068 

Paid  stamps ..050 


(a)  The  oatport  charges  are  the 
charges  of  the  oountry  solioitor.  They 
are  freqaently  small  in  amoonti  becaase 
it  often  happens  that  nearly  all  the 
matters  in  respect  of  which  oosts  are 
allowed  as  costs  in  the  cause,  are  trans- 
acted in  London  by  the  London  agent. 
The  oatport  charges  are  nsnally  made 
out  in  a  separate  bill  annexed  to  the 
bill  of  costs.  In  taxing  the  ontport 
charges  the  charges  for  all  matters  done 
in  the  country,  in  respect  of  which  if 


done  in  London  spedfic  charges  might  be 
made,  are  allowed  in  the  nsoal  way. 
Bat  in  addition  to  these  charges  a  sum 
is  ordinarily  allowed  under  the  bead  of 
Agency.  This  is  intended  to  remune- 
rate the  conntry  solicitor  generally  for 
necessary  work  and  labour  in  respect  of 
matters  for  which  specific  charges  can- 
not be  made.  The  sum  allowed  of 
course  varies  greatly  according  to  cir^ 
cumstanoes. 


FORMS  OF  BILLS  OF  COSTS. 

Perusifig  and  consideffbg  affidavit  prepared  in  the  country 
to  lead  warrant  [id.  per  folio']^  and  making  oopy 
[4d.  per  folio]. 

Stamp  on  affidavit       ....... 

Drawing  and  filing  praecipe  for  warrant 

Stamp  on  praecipe         *         •         •         .         . 

Attending  obtaining  warrant 

Stamp  on  warrant  and  for  sealing 

Copies  for  service  [23.  6ti.  for  each  copy]. 

Attending  filing  pnecipe  for  service  of  warrant 

Paid  stamp  on  prsscipe  .... 

Paid  for  service      .         .         .  '         . 

Attending  filing  warrant  executed . 

Paid  stamp  on  minute     .         .         •         . 

Perusing  praecipe  to  enter  appearance  -    . 

Attending  retaining  junior  counsel    . 

Paid  his  fee  and  clerk  ....... 

Attending  adverse  solicitors  and  signing  consent  to  a  re- 
lease being  issued  ...... 

Perusing  notice  of  bail  taken  in  London  and  inquiring 
concerning  the  sufficiency  of  the  bail .         .         .     • 

Perusing  notice  of  bail  taken  in  the  country    . 

Attending  to  ascertain  that  bail  had  been  duly  perfected  (a) 

Perusing  affidavit  of  value  [4d,  per  folki] 

Attending  adverse  solicitors  and  conferring  with  them  as  to 
the  value  of  the  cargo       .  *         .         .         .     • 

Instructions  for  petition        ...... 

Drawing  same,  22  folios  [Is,  per  folio"]  ,         .     . 

Copy  for  counsel  [id,  per  folio]         ...  .     . 

Attending  counsel  to  peruse  and  settle  petition 

Paid  his  fee  and  clerk      ....... 

Attending  counsel  in  conference  on  petition     . 

Engrossing  petition  [6d.  per  /oZto]. 

Copy  petition  for  adverse  solicitor  [id,  ptrfolio^ 

Attending  him  therewith  •  .         .         .     . 

Copy  petition  for  printer  [6d.  per  folio]. 

Attending  .filing  petition        ...... 

Paid  stamps  on  petition  and  minute 

Attending  adverse  solicitor  and  consenting  to  answer  being 
filed,  the  time  for  filing  same  having  expired    . 

Perusing  same  [id,  per  folio]. 

Drawing  and  engrossing  conclusion  ...         .     . 

Attending  counsel  to  sign  same     ..... 

Paid  his  fee  and  clerk      ....... 


CCXl 


£    s.    d. 


0 

5 

0 

0 

6 

S 

0 

6 

0 

0 

6 

8 

0 

12 
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6 

8 

0 

5 
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2 

0 

0 

0 

6 

8 

0 

5 

0 

0 

3 

4 

0 

3 

4 

1 

3 

6 

0 

6 

8 

0 

6 

8 

0 

3 

4 

0 

6 

8 

0 

1 

8 

0 
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8 

0 

13 

4 

1 

2 

0 

0 

7 

4 

0 

6 

8 

2 

4 

6 

0 

6 

8 

0     6     8 


0 

6 

8 

0 

10 

0 

0 

6 

8 

0 

6 

8 

0 

3 

4 

1 

3 

6 

(a)  A.llowed  in  eases  where  property      on  an  nndertakiog  to  complete  haU. 
arrested  baa  been  released  by  consent 

0  2 
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Ccxii  FORMS  OF  BILLS  OF  COSTS. 

Copy  of  the  conclusion  for  the  adverse  solicitor  .010 

Attending  him  therewith  .         •         .         .         ..068 

Copy  for  the  printer     .         .         .         .  .         .010 

Attending  filing  the  conclusion  .  ..068 

Paid  stamps  on  conclusion  and  minute   .         .         •         .     0  10     0 
Attending  printer,  instructing  him  to  print  pleadings   ..068 
Correcting  proofs  [lOs.  per  printed  sheet,  see  supra,  p.  Ixxvi.]. 
Paid  for  collating  proofs  in  the  registry  [103.  per  printed 

sheet,  see  supra,  p.  IxxL]. 
Attending  printer  with  proofs         .  .         .         .068 

Attending  paying  i^rinter's  bill  .         .         '.         ..034 

Paid  same  [see  supra,  p.  Ixx.]. 

Attending  depositing  copies  of  printed  pleadings  in  the 

registry       . 0     6     8 

Attending  adverse  solicitor  with  copies  of  printed  pleadings     0     6     8 
Attending  adverse  solicitor  and  obtaining  a  written  consent 

that  the  evidence  should  be  taken  orally      .  ..068 

Attending  filing  consent        «         .         .         .  .         .068 

Paid  stamps  on  consent  and  minute    .         .         .         .     •     0  10     0 
Attending  filing  notice  to  place  cause  in  list  for  hearing     .068 

Paid  stamp 200 

Attending  in  the  registry  and  on  adverse  solicitors  arrang- 
ing a  time  or  hearing    .         .         •  .068 
Attending  filing  praecipe  for  subpoena         .         .         ..068 

Paid  stamp  on  praecipe  •         .  .         .         .060 

Attending  obtaining  subpoena  .         .         .         .         .      *     0     6     8 

Paid  stamp  and  for  sealing  .         .         .         .         .         .0126 

Four  copies  of  subpoena  [4d,  per  folio]. 

Letter  to  country  solicitors  with  subpoena  and  copies     ..036 
Attending  retaining  leading  counsel         *         *         '         .034 
Paid  his  fee  and  clerk      .         .         .         .         .         ..136 

Attoiding  him  with  brief     .         •  .         .         .         .10     0 

Paid  his  fee  and  derk      .  .  .         .     .   21  15     0 

Attending  junior  counsel  with  brief  .         .         .10     0 

Paid  his  fee  and  clerk       .         .         .         .  .     .  12     1     0 

Attending  leading  counsel,  making  appointment  for  consul'- 

tation  ..         .         .         ..         .         .068 

Paid  his  fee  and  clerk 2     9     6 

Attending  jonior  counsel  in  like  manner  .         .         .034 

Paid  his  fee  and  derk      •         .         .         •         .         ..136 
Paid  stamps  on  examination  of  6  witnesses    •         .         .     2  10     0 

Paid  stamps  on  swearing  same 0     6     0 

14th  March. — Attending  hearing  when  cause  was  part 

heard  and  adjourned  .  .  .  •  .  .330 
Attending  leading  counsel  and  paying  refiresher  fee  .  .  0  13  4 
Paid  his  fee  and  derk  •  .  .  .110  0 
Attending  junior  counsel •     0  13     4 


) 


FORMS  OF  BILLS  OF  COSTS. 

Paid  his  fee  and  clerk'  ...••. 

15th  Mauch. — Attending  hearing,  Trhen  catue  was  again 

adjourned        ...         ^         ...     . 

Attending  leading  counsel  and  paying  refresher  fee  » 
Paid  his  fee  and  clerk      •         »         *  ... 

Attending  junior  counsel      .         .         .         •         •         .0 
Paid  his  fee  and  clerk      ......' 

16th  March. — ^Attending  hearing  when  judge  awarded 

15002.  and  costs  ....  •         • 

Attending  the  adverse  solicitor,  receiving  the  amount  of 

salvage  herein,  and  giving  receipt       •         •         .     . 
Drawing  the  hill  of  costs  [is,  per  folio]. 
Copy  for  the  registrar  [4d.  perfoliol. 
Copy  for  the  adverse  solicitor  [4(1.  per  folio]. 
Perusing  and  considering  outport  charges  [4d,  per  folio]. 
Copy  of  outport  charges  for  the  registrar  [id,  per  folio]. 
Copy  of  same  for  adverse  solicitor  [4(2.  per  folio]. 
Attending  adverse  solicitor  with  bill  of  costs    .  .         .     0 

Attending  filing  bill  of  costs     .  .         .  .     .     0 

Attending  taxation  [see  supray  p.  Ixxv.]. 
Paid  stamps  on  taxation  [see  mpray  p.  Ixpci.]. 
Attending  in  the  registry  and  on  the  adverse  solicitor, 

agreeing  the  amount  of  costs,  as  taxed    • 
Attending  adverse  solicitor,  receiving  the  amount  of  taxed 

costs,  and  giving  receipt    .         •         •         .         .     .     0 
Postage,  ^c.       .         ,         .  .  .         .0 

Michaelmas  Term  fee      •         .  .     .     0 

Hilary  Term  fee 0 

Easter  Term  fee 0 


CCXUl 


£     8. 

d. 

7  12 

0 

2     2 

0 

0  13 

4 

11     0 

0 

0  13 

4 

7  12 

0 

2     2 

0 

0     6 

9 

6     8 
6     8 


0     6     8 


G 

4 

15 

15 

15 


9 
0 
0 
0 
0 


Out-port  Charges  aUoujed  in  the  ahove  Case. 

Affidavit  to  lead  the  warrant,  drawing,  engrossing,  and 

sweapng  same,  <ko.        .         •         .  .         .10     0 

Numerous  attendances  on  the  advene  solicitor,  fixing  by 

agreement  the  value  of  the  ahip  and  cargo  .^        ..220 
Instructions  for  brief  [at  the  rate  of  6s.  8d,  pervntness]     .     1  13     4 
Drawing  same  [is,  per  folio]  .  .         •         .         .115     0 

Drawing  proofs  [1«.  |>er/o2to]    .         .         .         .         .     .     5  10     0 

Two  copies  of  brief  and  proofs  [4(2.  per  folio]  .         .4168 

Agency 10  10     0 

Paid  to  witness,  A.  B.,  for  journey  up  to  London   and 

expenses  there  during  4  days 6     0     0 

Paid  to  witness,  C.  D.,  for  ditto GOO 

[Similar  payments  to  other  Moitnesses  were  aUowed,] 

* 


CCXIV  FOBMS  OP  BILLS  OP  COSTS. 


Form  0,—H.  M.  3.  Amazon  (3424). 

PlamtifiTa  bill  of  costs  in  a  suit  for  damage  in  personam  against 
tlie  commander  of  a  Qaeen's  ship,  indading  the  costs  of  a  reference  to 
the  registrar  assisted  by  merchants,  proceeded  with  after  appeal  to 
the  Privy  Council,  the  decision  of  tiie  Admiralty  Court  having  been 
affirmed  (a). 

£    $.    d. 
August. — Letter  to  the  Admiralty  before  action  .068 

Attending  filing  pnecipe  to  institute  .  ..068 

Copy  and  service  on  adverse  solicitor     .  .         .068 

Paid  stamp  on  pnecipe    .  .         .         .  ..050 

Instructions  for  and  drawing  preliminary  act  .  .008 

Instructions  for  petition  •         .         .  .     .     0  13     4 

Drawing  petition  [Is,  perfolio^       .         .         .  .10     0 

Copy  for  counsel     .         .  .  ..034 

Fee  to  him  and  clerk  to  settle  x>ctition  .  .246 

Attending  htm         .  •  .     .     0     6     S 

Betainer  to  counsel  .  ,  .13     6 

Attending  him  again        .         .  ..034 

Conferring  on  petition  .         .         .  .         .         .068 

Engrossing  petition  [6(2.  per /o2io]      •         .         .         ..050 

Attending  adverse  solicitor  for  consent  to  file  petition,  the 

time  for  filing' same  having  expired  {h)     .  .068 

Copy  petition  for  adverse  solicitor  [4cl.  per  folw]  ..034 

Attending  filing  petition  and  preliminary  act  .         .         .068 
OoTOBEK. — Paid  stamps  on  petition,  preliminary  act,  and 

minute  .  .         .  .         .  .     .     0  15     0 

Term  fee 0  15     0 

3rd  November.  ^-Attending  adverse  solicitors,  pressing 

them  to  file  answer .         .         .         .         .         ..068 

22nd  November. — Drawing  and  engrossing  notice  of  mo- 
tion to  direct  defendants  to  file  answer  forthwith       •     0  10     0 

Paid  stamp •O  10     0 

Attending  filing  notice  of  motion  .         •  .068 

Copy  and  service  on  adverse  solicitor  .         ..068 

Perusing  notice  of  motion  served  on  us  by  adverse  solicitor 

for  further  time  to  answer     •         .                            .018 
Attending  hearing  of  the  motions 0     6     8 

(a)  In  this  ease  matters  of  great  not  allowed  where  the  consent  is  given 

importance  were  involved,  and  on  taza-  at  the  time  the  copy  is  served.     The 

tion  the  charges  were  allowed  on  a  charge  is  never  allowed  in  eases  where 

liberal  scale.  the  delay  in  filing  the  petition  might 

(6)  This  ehaige  is  allowed  only  in  have  been  avoided  by  due  diligence  on 

cases  where  a   special   attendance  ta  the  part  of  the  plaintiff, 
obtain  the  consent  is  necessary ;  it  is 


FOBMS  OP  BILLS  OP  COSTS.  CCXV 

£  8.  d. 
Attendanoe  on  giving  consent  to  file  answer  .  .  .068 
Perusing  same  [4<i.  per  folio]    .  .  ..034 

Instructions  for  reply  ,  .         .  .         .068 

Drawing  same  .     .     0  10     0 

Fee  to  counsel  to  settle  .  .  .13     6 

Attending  him ..034 

Attending  him  and  settling  reply  .  .  .068 

Engrossing  reply  [6<2.  per  foliol  .         .  ..016 

Copy  reply  for  adverse  solicitor     .  .010 

Attending  filing  reply 0     6     8 

Paid  stamps  on  reply  and  minute  .  .  .     0  10     0 

Perusing  condusion  served  by  adverse  solicitor  .  ..010 
Fair  copy  of  plaintiff's  preliminary  act  for  the  printer       .034 

The  like  of  petition 0     5     0 

The  like  of  answer 0     5     0 

The  like  of  reply 0     2     0 

The  like  of  conclusion .         .         .  .010 

Attending  printer  with  same     .         .         .         .         ..068 

Correcting  proofs  [10s.  per  printed  sheet,  see  supra,  p.  Ixzvil. 
Paid  for  collating  proofs  in  the  registry  [see  supra,  p.  Ixxi.  j. 
Attending  printer  with  corrected  proofs  .         .         .         .068 

Paid  his  bill  [see  supra,  p.  Izxz.]. 

Attending  depositing  copies  of  printed  pleadings  in  the 

registry 068 

Attending  adverse  solicitor  with  printed  copies  of  pleadings  0  6  8 
Attending  adverse  solicitor  as  to  mode  of  taking  evidence  0  6  8 
Attending  retaining  leading  counsel  .034 

Paid  his  fee  and  clerk  .  .         ..136 

Term  fee 0  15     0 

Januabt. — Perusing  notice  of  motion  to  direct  evidence 

to  be  taken  orally 0     18 

Attending  hearing  of  motion  .         .         .         .         .068 

Attending  adverse  solicitor  arranging  appointment  for  the 

trial  of  the  cause      .         .         .  .         ..068 

Attending  with  adverse  solicitor  in  the  registryi  and  obtain- 
ing appointment  .  .  .068 
Attending  to  appoint  conference  with  junior  oounsel  to 

advise  on  evidence  .  .  ..068 

Paid  his  fee  and  derk 2     4     6 

Attending  long  conference        .  .     .     0  13     4 

Attending  to  sot  cause  down  for  hearing  .068 

Paid  stamp 200 

Attending  filing  proscipe  for  subpoena  .068 

Paid  stamp 050 

Attending  obtaining  subpoena  .068 

Paid  stamp,  and  for  seal 0  12     6    * 

Attending  filing  pnedpe  for  attendance  of  Trinity  masters     0     6     8 


OCSXVl  FORMS  OP  BH^LS  OF  COSTS. 

£    8.     d. 

Stamp 0  10     0 

Instractions  for  brief  [at  the  rate  of  Qs,  -8(2.  per  u:itne8s\. 

Drawing  same  [Is.  j9er/o2io] 10     0     0 

Copy  brief  for  leading  oonnael  [4d.  per /oho]   .  .368 

Copy  documents  to  aooompany  brief,  folios  442  .  ..774 
Copy  minutes     •         .         .         •  .  .034 

[Copies  of  the  brief  and  documents  for  the  use  of  the  other 
counsel  in  the  cause  may  he  charged  at  4cl.  per  foUo."] 

Atittiding  model  maker,  instructing  Him  to  make  models 

for  the  trial  . 0     6     8 

Paid  for  models 3     3     0 

Attending  adverse  proctor  as  to  admissions  ..068 

Letter  to  country  solicitor,  endosiiig  subpoena  for  service  .036 
Paid  his  charges  for  service  and  affidavit  .         .         «     1  11     6 

Paid  oonrluct  money  to  witness  A.  B 5     0     0 

Attending  leading  oounsel  with  brief  .         .         .200 

Paid  his  fee  and  clerk 63  15     0 

Attending  second  counsel  with  brief       .  .         .16     8 

Paid  his  fee  and  clerk 32  10     0 

Attending  junior  counsel  with  brief  .  .16     8 

Paid  his  fee  and  derk 27     0     0 

Attending  feeing  leading  counsel  for  consultation     .  .068 

Paid  his  fee  and  clerk ..296 

Attending  second  counsel 0     3     4 

Paid  his  fee  and  clerk  ..136 

Attending  junior  counsel  .034 

Paid  his  fee  and  clerk 13     6 

Attending  consultation  .     0  13     4 

Attendance  at  Portsmouth  to  serve  C.  D.  with  subpoena 

and  expenses  .  .         .         «  ..110 

Paid  C.  D.  with  subposna 5     0     0 

Copy  and  service  subpoena  on  D.  E. .  .  ..050 
Paid  him  .         •   •     • 110 

[The  like  charges  in  respect  of  other  witnesses.] 

31  ST  Jaktjabt. — Attending  hearing  cause,  part  heard  and 

adjourned       •         •         .         .         .         «         ..220 

Clerk's  attendance  with  witnesses 110 

Paid  stamps  on  examination  of  witnesses  .  '.  .  .  2  16  0 
Attending  leading  counsel,  paying  him  refresher  f«e  .  .  0  13  4 
Paid  his  fee  and  clerk  •  .  <.  .  •  ..1100 
Attending  second  oounsel  0     6     8 

.    Paid  his  fee 5  10     0 

Attending  junior  counsel 0  13     4 

Paid  his  fee 5  10    0 


K>RMS  OP  BILLS  OP  COSTS.  CCX\'ll 

£    8.    d. 
Ist  Febbua&t. — Attending  further  hearing  "when  judg« 

ment  was  given  for  the  plaintiff  .  .  •  .330 
Attending  on  the  Trinity  Masters,  paying  their  fees  ..068 
Paid  their  fees  .  .  •>  .  .  .  •  .880 
Notice  to  shorthand  writer  to  atteni  ..036 
Paid  him 330 

Froeetdings  after  Appeal, 

Attending  in  the  registry,  filing  remission  •         .         ..068 
Paid  stamps,  and  on  remission  and  minute      .  .     0  10     0 

Notice  to  adverse  solicitors       .         •         .         .         ..026 
Ist  August. — Instructions  for  declaration  of  crew  in  sup- 
port of  claim  for  their  effects  [at  the  rate  of  69.  Sd, 
for  each  claimant  (a),'\      .         .         .         .         ..368 

Drawing  same,  folios  78 3  18     0 

Fair  copy 160 

Attending  the  crew  to  declare  [at  the  rate  of  6s.  8d  for 

each  deelarant'\    .         .         .         .         .         .         .368 

Paid  declaring  fees  .  .  .  .     .     0  10     0 

On  heing  served  with  notice  of  motion  to  file  daim  and 

proofs,  perusing  same  .  .  •  .  .  .018 
Drawing  notice  of  motion  for  further  time  to  file  claim  0  10     0 

Copy  and  service  on  adverse  solicitor  .         •         ..068 

Attending  filing  notice  of  motion  •         .         .  .068 

Paid  stamp 0  10     0 

Drawing  and  copy  notice  to  adverse  solicitor  that  we  should 

examine  certain  witnesses  vivd  voce         .         .         .068 
Instructions  for  affidavit  of  A.  B.  in  support  of  claim       .068 
Drawing  same  [1$,  per  folu)]     .         .         .         .         .     .     0  10     0 

Attend  ing  adverse  solicitor,  serving  him  with  copy  claim,  <kc.     0     6     8 
Attending  hearing  of  motion  for  time  to  file  claim   .         .068 
Attending  filing  claim     «         •         •         .         .         ..068 

Stamp  on  minute  and  claim  .         .         .         .         .         .     0  10     0 

Stamps  on  10  declarations  and  exhibit  .     .     2  11     0 

Stamp  on  filing  affidavit  of  A.  B.  •         .  .         .050 

Attending  in  the  registry,  obtaining  appointment  for  pro- 
ceeding with  the  reference         .         •         .         ..068 
Instructions  for  affidavit  of  0.  D.  •         .  .         .068 

Drawing  and  engrossing  same  •         •  ..068 

Preparing  exhibit  thereto     •         .         .         .         .         .010 

Letter  to  agent  therewith  •  •  ..036 

Paid  his  charges .     0  11     2 

Instructions  for  brief  for  counsel 2     2     0 

Drawing  same  and  copy        •         .         .  .     2  10     0 

(a)  In  this  case  declaration  in  Uen  of  affidavit  and  charges  for  same  were  con- 
sented to  by  the  parties. 


CCXVUl  FOEMS  OF  BILLS  OF  COSTS. 

£    s.     d. 

Paid  oounsel'B  fee,  and  clerk    • 11     0     0 

Attending  counsel  with  brief         .         .         .  .     0  13     4 

Attending  him  to  appoint  conference  •         ..034 

Paid  his  fee  and  clerk 16     0 

Fair  copy  of  affidavits  and  exhibits  for  counsel,  folios  72 .     1     4     0 
Attending  conference  at  Westminster         .         .         ..068 

Paid  for  room    •         . 0     5     0 

Attending  in  the  registry,  filing  minute  to  have  the  daim 
set    down  for  hearing  by  the  registrar  assisted  by 

merchants ..068 

Stamp  on  minute .     0  10     0 

Attending  filling  up  prsscipe  for  subpoena  .  ..068 

Paid  stamps        •         •         .  .     0  17     6 

Attending  obtaining  subpoena  .  ..068 

Ck>py  and  service  subpoena  on  G.  H.      .         .  .060 

Paid  him 110 

Copy  and  service  on  J.  K.,  and  paid  expenses  of  service  .16     0 
Attending  the  hearing  of  the  claim         .  .220 

Paid  production  of  G.  H.y  and  oath 0  11     0 

Ditto  J.  K.,     ditto 0  11     0 

Attending  paying  fees  of  reference  .         .      .     0  16     8 

Paid  same .   15  15     0 

Paid  for  drawing  and  engrossing  the  report  ..100 

Engrossing  notice  of  filing  report  •         .  .         .034 

Attending  serving  same  on  adverse  solicitor  ..068 

Attending  filing  the  report  and  notice    .  .068 

Paid  stamps  on  minute  and  notice  .  .     .     0  10     0 

Attending  bespeaking  office  copy  of  report  .068 

Paid  for  same,  and  collating     .  .     .     0  11     0 

Perusing  same    .  .038 

Instructions  not  to  object  .         .  ..068 

[Chargt  for  drawing  hill  of  costSy  and-  for  attending  taxation^  <&c.y  <&c. , 

as  in  the  preceding  forms  A  ^  B,"] 


FoBM  D. — The  Pride  of  Ocean  (No.  3235). 

Plaintiff's  Bill  of  Costs  in  a  Cause  of  Master's  Wages. 

HilabyTeev,  1866/ — Attending  to  file  prsecipe  to  institute  0 

Stamp  thereon    ........  0 

Perusing  affidavit  to  lead  warrant  and  schedule^  9  folios  .  0 

Copy  to  keep 0 

Drawing  praecipe  for  warrant  and  attending  to  file  same   .  0 

Stamp  thereon     ...                 ....  0 

Attending  and  extracting  warrant     •         .                  .     .  0 


6 

8 

5 

0 

3 

0 

3 

0 

6 

8 

5 

0 

6 

8 
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Sfcamps  thereon .         .0126 

Copy  warrant  for  senrioe,  and  collating       .         .         ..026 
Drawing  and  engrossing  prsBoipe  for  senrico,  and  attending 

to  lodge  same       .         .  .068 

Stamp  thereon        .  ..050 

Stamp  for  service  of  warrant  .200 

Easter  Term, — ^FUing  warrant 0     6     8 

Stamp  thereon    .         .         .         •  .  .050 

Attending  receiving  prsecipe  on  appearance,  and  notice  of 

baU 0     3     4 

Attending  and  inquiring  as  to  proposed  sureties  .068 

Attending  retaining  junior  counsel    .  .         .         ..034 

Paid  his  fee  and  derk .         .  .  .         .13     6 

Instructions  for  petition  .         .  .  .  *       .     .     0  13     4 

Drawing  same  [^wt  exceeding  20  folios  :  see  supra^  p.  IxxvL]     10     0 
Fair  copy  for  counsel  to  settle,  8  folios  .         ..028 

Attending  him  therewith       .         .         .  .068 

Paid  his  fee  and  clerk ..246 

Attending  counsel  for  petition,  and  subsequently  to  obtain 

his  bignatnre  to  copy  to  file   .  .068 

Copy  for  the  court  [6i.  per  folio] 0     4     0 

Copy  for  defendants'  solicitors       .  .028 

Attending  them  serving  same  .  ..068 

Attending  filing  petition       .  .068 

Stamp  thereon  and  on  minute  .         .  .     .     0  10     0 

Perusing  notice  of  motion  for  the  plaintiff  to  deliver  up 

ship's  register,  &c,         .         .         .         .  .018 

Perusing  affidavit  to  oppose  motion,  6  folios  ..020 

Copy  to  keep 0     2     0 

Copy  for  defendants'  solicitors 0     2     0 

Attending  them  therewith 0     6     8 

Perusing  affidavit  in  support  of  motion,  1 2  folios         ..040 
Attending  filing  affidavit  in  opposition  .         .  .068 

Stamp  thereon  and  on  minute 0  10     0 

Attending  judge  at  chambers  on  the  motion  when  he 
directed  the  same  to  stand  over  for  a  further  affidavit 

of  the  plaintiff 0     6     8 

Writing  into  the  oountiy  for  further  affidavit  accordingly  .086 
Perusing  farther  affidavit  of  plaintiff  and  Mr.  W.,  21  folios     0     7     0 

Copy  to  keep 0     7     0 

Copy  for  defendants'  solicitors 0     7     0 

Attending  them  therewith  .  ..068 

Attending  filing  affidavit 0     6     8 

Stamp  thereon  and  on  minute  .         .         .  .     .     0  10     0 

Perusing  notice  of  intention  to  renew  motion  for  deliver- 
ing up  of  register,  ^c.,  and  to  apply  for  a  reference  .018 
Attending  before  the  judge  at  chambers  when  order  made     0     6     8 


CCXX  FORMS  OP  BILLS  OF  COSTS. 

£    s.     d. 
Writing  to  ioform  onr  clients  of  the  result      .         • .       »     0     3     6 
Drawing  and  engroBsing  notice  of  motion  for  leave  to  re« 
arrest  the  ship,  in  consequence  of  one  of  the  bail 

having  failed 0  10     0 

Attending  to  file  same .068 

Stamp  thereon  and  on  minute  .  .  •  .  .  •  0  10  0 
Copy  and  service  on  defendants'  solicitorB  •  •  .068 
Perusing  affidavit  in  support  of  motion  [id,  per  folio]       .018 

Copy  to  keep 0     18 

Attending  filing  the  same     .         .         •         .  .068 

Stamp  thereon  and  on  minute  •  .  .  .  .  .  0  10  0 
Copy  affidavit  for  defendants'  solicitors       .         .  .,018 

Attending  them  therewith    .         .  .         .         .068 

Brief  for  counsel  in«Bupport  of  motion  .  .  .  .  0  13  4 
Copy  affidavit  to  accompany  •         .  •  .018 

Attending  him        .         .         •         .         .         .         ..034 

Paid  his  fee  and  derk  13     6 

Attending  court  when  judge  ordered  that  defendants  should 

give  further  bail,  dire.        •         •         .         •         .     .     0  13     4 
Attending  and  inquiring  as  to  proposed  further  bail  .068 

Attending  to  see  if  bail-bond  had  been  filed,  and  found  it 

had  not 0     6     8 

Attending  defendants'  solicitors  thereon  when  they  in- 
formed us,  (fee.     .         .         .         .         •         •         .068 

Trinity  Term. — Term  fee 0  15     0 

Attending  defendants'  solicitors  and  informing  them  that 

the  proposed  surety  had  stopped  payment         «         .068 
Attending  at  the  marshal's  office  and  informing  him  of  the 
same,   and  urging  him  to  make  further  inquiries 
before  making  his  report  •         .         •         .        ..068 
Drawing  and  engrossing  notice  of  motion  for  leave  to 

re-arrest •         ..0  10     0 

Attending  to  file  same  .....  068 

Stamp  thereon  and  on  minute  .         .         .         .         .     .     0  10     0 

Copy  and  service  of  notice  of  motion  on  defendants' 

solicitors     .         •         •         .         •         •         •         .068 
Instructions  for  affidavit  of  Mr.  R.  in  support  of  motion  .068 
Drawing  same  [less  than  6  folios :  see  supray  p.  IziLvL]      •     0     5     0 
Engrossing  same  [4  folios']     •         •         .         .         •         •     0     2     0 
Attending  Mr.  R  on  his  being  sworn  to  same    .         ..068 
Commissioner'B  fee       •         •         •         •        •         .         .016 

Copy  affidavit  for  defendants'  solicitors  [4  folios]  «     .     0     1     4 

Attending  them  therewith    »         •         .         •         .         .068 
Attending  filing  affidavit  .         .         .         .         ..068 

Stamp  thereon  and  on  minute        .         .  .         .         .     0  10     0 

Perusing  affidavit  of  J.  D.,  received  from  defendants'  soli- 
citors [4<f.  per  folio]  «         •         •         .         •     .     0     1     8 


FORMS  OF  BILLS  OF  COSTS*  CCXXl 

£  «.  J. 
Brief  to  counsel  to  move  for  re-arrest  .  .  .  •  0  13  4 
Fee  to  him  therewith  and  clerk         .         .  ..246 

Attending  him  .  .  .  .  ••.  .  .068 
Copy  affidavits  to  accompany  [4(2.  per  folio]  .  ..030 
Attending  court  when  bail  ordered  to  be  put  in  within 

four  days  or  warrant  of  re-arrest  to  issue  .         .0134 

Attending  making  inquiries  as  to  proposed  surety  ..068 
Attending,  searching,  and  ascertaining  that  bail-bond  had 

,  been  filed 0     6     8 

Instructions  for  and  drawing  claim  .  .  .  ..080 
Fair  copy  to  file  .  .  .         .         .028 

Copy  for  defendants*  solicitors 0     2     8 

Instructions  for  long  and  special  cash  account  to  accompany 

claim 068 

Drawing  same  [20 /o2i09,  at  l3.] 10     0 

Fair  copy  to  file  \at  6d.] 0  10     0 

Fair  copy  for  defendants'  solicitors  .         •         .         .068 

Perusing  and  considering  numerous  accounts  and  vouchers 
in  support  of  claim,  and  going  through  and  arranging 

same  [240  folios^  at  4d.] 4     0     0 

Copy  for  our  use  at  reference  .  .400 

Copy  for  defendants'  solicitors  .         .  ..400 

Attending  them  therewith  .068 

Attending  filing  cash  account,  claim,  and  vouchers  ..068 
Stamps  thereon  and  on  minute  •  .  .  .  .  4  13  0 
Perusing  and   considering  counter-claim  received    from 

defendants 0     6     8 

Attending  filing  log-book      .         .         .         .  .068 

Stamp  thereon  and  on  minute  .  .  .  .  .  •  0  10  0 
Drawing  and  engrossing  notice  to  have  the  reference  placed 

on  the  list  for  hearing,  and  attending  filing      .         .068 
Stamp  thereon  and  on  minute  .         .         •  .     .     0  10     0 

Several  attendances  in  the  registry  pressing  for  appoint- 
ment to  proceed  with  the  reference  .068 
Appointment  having  been  made  for  the  reference,  drawing 

I  brief  [44 /o^ios,  a<U] 2     4     0 

Fair  copy  for  counsel  \at  4d]  .  .  .  .  .  0  14  8 
Fair  copy  correspondence  to  accompany  [63  /oZtos,  at  Ad,]  0  17  8 
The  like  of  plaintiffs'  daim,  cash  account,  and  vouchers 

[200 /oZios,  ae  4(2.] 4     9     4 

The  like  of  counter-claim      .  .068 

Fee  to  counsel  with  brief,  and  clerk 110     0 

Attending  him  therewith  .  .  0  13  4 
Attending  him  to  appoint  conference  ..034 
Paid  him  conference  fee,  and  clerk  .  .16  0 
Perusing  defendants'  notice  to  admit  \at  4(2.  per  folio]  .018 
Copy  for  counsel 0     18 


CCX3UV  FORMS  OF  BILLS  OF  COSTS, 

Form  R — The  Percy  Douglas  (No.  3840). 

DefendanVs  Bill  of  Costs  in  a  Salvage  Suit 

£    s.    (2. 
HiULBY  TsRMy  1867. — ^Attending  at  the  registry,  search- 
ing as  to  institution  of  suit     .        .         .         .         .068 
Prsocipe  for  appearance    .         .  .         ..068 

Stamp  thereon 0     5     0 

Copy  and  service  on  plaintiff's  solicitor      .         •         ..068 
Attending   plaintiff's  solicitors  when  they  consented  to 
release  the  ship  upon  an  undertaking  to  give   bail 
and  prove  value  within  4  days        .  .         .068 

Attending  at  registry,  filing  praecipe  for  release  •         ..068 

Stamp  thereon .050 

Attending  at  the  registiy,  obtaining  release  ..068 

Stamp  thereon    . 0  10     0 

Stamp  for  seal 0     2     6 

Attending  at  the  marshal's  office  with  the  release  .068 

Stamp  on  precipe  .         .  .  .  ..050 

Paid  possession  fees  .  .         .         .         .     0  15     0 

Attending  at  marshal's  office,  filing  notice  of  bail  ..068 

Stamp  thereon    •         .         .  .         .         «         .         .050 

Copy,  notice,  and  service  on  plaintiff's  solicitor   .         ..068 
Marshal's  fee  on  report         .  .         .         •         .     0  10     0 

Attending  in  registry,  filing  notice  of  bail  and  marshal's 

report,  and  filling  up  praecipe  for  bail-bond  ..068 

Stamp  on  praecipe 0     5     0 

Stamp  on  bail-bond  .         .         .         ..076 

Attending  sureties  at  registry  on  their  executing  bail-bond     0     6     8 
Attending  filing  bail-bond         .  ..068 

Stamp  thereon .         .060 

Attending  Messrs.  B.   &  B.,  instructing  them  to  make 

valuation  of  the  ship  (a) 0     6     8 

Paid  them  for  valuation        .         .         .  .         .220 

Instructions  for  affidavit  of  value 0     6     8 

Drawing  same     .         .         .         .         .         •         .         .050 

Several  attendances  upon  the  owners  with  reference  to 
the  value  of  the  freight  and  cai^,  and  obtaining 
estimate  thereof       .         .         .  .         ..068 

Attending  plaintiff's  solicitors  with  particulars  of  value     .068 
Attending  plaintiff's  solidtors  to  ascertain  whether  they 
were  satisfied  with  the  values  when  they  wished  to 
make  further  inquiries  •         •         .         .         .         .068 

Plaintiff's  solicitors  having  sent  agreement  as  to  the  value 

of  the  ship,  freight,  and  cazgo  making  copy  to  keep     0     2     0 
Signing  and  attending  them  with  same       •         •         ..068 

(a)  The  charges  for  valaatlon  are  allowed  only  in  esses  where  a  valuation  is 
necetsarj. 


FORMS   OF   BILLS  OF   COSTS.  CCXXV 

£      8.       (I 

Attending    plaintiff's  solicitors  with  offer  of    £200   and 

costs,  and  afterward^,  when  they  declined  the  f^nnie     0     G     8 
Term  fee 0  15     0 

Easter  Tjbkm,  1867. — Writing  plaintiff's  proctors,  request- 
ing them  to  file  petition  at  once,  that  the  ship  and 
witnesses  might  not  be  detained,  and  copy  .  .     .     0     3     G 

Perusing  petition,  folios  21  [at  4(2.]        .  .  .  .070 

29th. — Attending  them,  giving  consent  to  filing  petition 

as  of  to-day 0     G     8 

Attending  retaining  junior  counsel  .  .034 

Paid  his  fee  and  clerk       .  ..136 

Instructions  for  answer         .         .         .  .         .     0  13     4 

Drawing  same  [see,  supra,  p.  UxvL]  ..100 

Copy  thereof  for  counsel,  folios  7  [a^  4c?.  ]  .024 

Attending  counsel  therewith  ..068 

Paid  his  fee  and  clerk  .         .  .  .  .  .246 

Attending  counsel  on  settling  answer  .         .         ..068 

Engrossing  and  collating  answer  for  filing,  folios  7  fad  6i.].     0     3     6 
Copy 'answer  for  plaintiff's  solicitors       .  .024 

Attending  serving  same    .  ..068 

Attending  filing  same  •  .068 

Stamp  thereon,  and  on  minute  .  .         ..0100 

Term  fee 0  15     0 

Writing  plaintiff's  solicitors    as  to  having  the    evidence 
of  the  captain  and  mate  taken  before  an  examiner, 
and  applying  for  their  consent  thereto  ..036 

Attending  examiner  for  appointment       .         .         .         .068 

Drawing   and    engrossing    notice   of   the  production   of 
Captain  H.   and  Mr.   Le  R.   and  copy    thereof  for 
plaintiff's  solicitor    .  .         .  ..050 

Service  on  them .         .         .         .         .         .         .  .068 

Letter  to  Captain  H.  informing  him  of  appointment  .036 

The  like  to  Mr.  Le  R 0     3     6 

Attending    Captain  H.    as  to  his  evidence,   and  taking 

notes  thereof       .  .  .  .  .068 

Attending  Mr.  Le  K.  for  the  like  purpose  .  ..068 

Retaining  leading  counsel     .  .034 

Fee  to  him  and  clerk        .         .         .         .         .         ..136 

Drawing  brief  for  counsel  to  attend   examination  of  ^vit- 

nosses,  folios  16    .         .  .  .0160 

Fair  copy       .  .         .         .         .  .         .         ..054 

Copy  petition  and  answer  to  accompany,  folios  28    .         .094 
Fee  to  counsel  and  clerk  .  .     .      3     5     (» 

Attending  him  therewith       .         .  .008 

Attending  examination  of  witnesses  .  ..110 

Paid  examiner's  fees    .  .  .    10     7     8 

P 


CCXXVl  FORMS  OF  BILLS  OF   COSTS. 

£    8.     d. 
Attending  filing  depositionB      .         .         .         .         ..068 

Stamp  thereon    .         .  .  .  .  .  .  .     0  10     O 

Attending  bespeaking  ofiice  copy  of  depositions  .         ..068 
Paid  for  oflBce  copy,  folios  1 37       .         ,  .  .3110 

Perusing  and  abstracting  same  .  .  .  ..258 

Copy  depositions  for  the  printer,  and  collating  .386 

Attending  the  printer,  instructing  him  to  print    .         ..068 
Attending  in  registry,  correcting  the  press  [4  \  sheets]     .250 
Stamps  on  collating  with  proof  sheets         .  .  ..250 

Attending  the  printer  with  proof  sheets,  and  bespeak  iog 

revises         .  .  .  .  .068 

Paid  printer's  bill 9     9     0 

Attending  him,  paying  same  [5  ptr  ctnt^        .  .  .     0  10     0 

Attending  in  registry,  filing  printed  copies  of  proofs  .068 

Attending  plaintiff's  solicitors,  delivering  printed  copies     .068 
Fee  to  junior  counsel  on  conference  on   evidence,  and 

clerk      .         .  ..160 

Attending  him  therewith      .  .  .034 

Attending  conference       .  .         .  ..0-68 

Plaintiffs  solicitors  having  required  protest  and   survey 

to  be  brought  into  court,  writing  owners  thereon       .036 
Perusing  and  abstracting  protest  and  survey,  folios  26       .088 
Copy  to  keep      .  .         .         .         .         .         .088 

Attending  to  file  originals  in  the  registry    .  ..068 

Stamp  thereon  and  on  minute       .         .  .     0  10     0 

Copy  thereof  for  printer  and  collating  [at  Od.]     .         .     .     0  13     0 
Attending  printer,  instructing  him  to  print      .  .  .068 

Correcting  the  press         .         .         .         .         .         .     .     0  10     0 

Attending    printer   with    proof   sheets,  and    bespeaking 

revises         .  .  .  .  .  .  .  .068 

Paid  printer's  bill  and  commission     .  .  .         ..246 

Attending  to  pay  him .         .  .  .  .  .  .068 

Filing  printed  copies  of  proof  .  .  .  .  ..068 

Writing  to  the  pilot  at  Deal,  appointing  meeting  to  tako 

his  evidence         .         .         .         .         .         .         .036 

Journey  to  Dover   to    take  his   evideucej    and    that    of 

other  witnesses,  occupied  from  7  a.m.  to  11  p.m.  (a)  .  4  4  0 
Paid  railway  faro,  fly  hire,  and  expenses  .  .  ..230 
Attending  at  the  registry,  preparing  minute  of  attend- 
ance of  the  Trinity  masters  .  .  .  .068 
Stamp  thereon,  and  on  minute .  .  .  .  .  0  10  0 
Attending   plidntiff's    solicitors,   agreeing    that    evidence 

should  be  taken  in  court  orally      .  .  .068 

(a)  In  lien  of  tbe  usual  allowance      case, seeing  witnesses,  serving  snbpcenas, 
as  agency  for  getting  instructions  for      A^o. 


FORMS  OF  BILLS  OF  COSTS. 


CCXXVU 


£    s.     f/. 


and  to 
(6)      . 


Attending  plaintiff's   Bolicitors,    signing  consent   for   the 

cause  to  be  in  the  paper  for 

Prsecipc  for  subpoena,  and  attending  filing  same 
Stamp  thereon        ...... 

Subpoena  under  seal,  stamp,  and  extracting     . 
Journey  to  Dover  to  serve  subpoena  on  witnesses, 

take  their  further  examinations,  and  expenses 
Copy  subpoena  for  Captain  M.        .  .  . 

Paid  his  conduct  money  .... 

Copy  subpoena  for  Mr.  H.     . 
Not  being  able    to   meet  with   him,    paid  Mr.    S.    his 

charges  for  service,  <t:c.      ...... 

Paid  Mr.  H.  conduct  money 

Drawing  brief,  folios  94  . 

Fair  copy  for  leading  counsel 

The  like  for  junior  counsel        .... 

Fee  to  leading  counsel  and  clerk    . 

Attending  him        ...... 

Fee  to  him  and  clerk  on  consultation 

Attending  him 

Fee  to  junior  counsel  ..... 

Attending  him        ...... 

Fee  to  him  and  clerk  on  consultation 
Attending  him        ...... 

Two  copies  notice  to  produce  for  counsel 

Drawing   plan  of   the  beach    where    the  vessel  was  on 

shore      .         .         .         .         .         .         ... 

Attending  consultation  at  Westnunster  . 

Paid  for  room         ........ 

Attending  court  all  day,    suit  dismissed  with  costs,  self 

and  clerk    .  ..... 

Paid  stamps  on  examination  and  swearing  of  4  witnesses 
Attending  the  Trinity  masters,  paying  them  their  fees 
Paid  them      ......... 

Attending    the    several   witnesses,    paying    them  further 

for  loss  of  time  and  expenses,  as  under    . 
Drawing  affidavit  of  increase,  folios  9  .  . 

Engrossing  to  be  sworn  ...... 

Oath  thereto,  and  attending  to  be  swora     . 

Stamps       ......... 

Drawing  bill  of  costn,  folios  35  . 

Copy  thereof  for  registrar      ...... 

The  like  for  plaintiff's  solicitors 
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(6)  See  note  (a)  on  preceding  page. 


P  2 


CCXXVlll 


FORMS  OB'  BILLS  OF  COSTS. 


s. 


d. 


Atteading    serving  pbuntiff's    solicitors   with     copy  bill 

and  affidavit  of  increase 
Attending  in  the  registry,  leavin^^  bill 
Attending  taxation       ..... 
Paid  registrar's  fee  thereon       .... 
Attondiog,  agreeing  amount  of  costs  as  taxed 
Attending  receiving  ssni",  and  giving  receipt 
Tenn  fee     ...••.• 
Numerous    attendances,    conferences,    Ac,    nob    herci:i 

before  charged  ...... 
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Form  F.—The  Retriever  (No.  3350). 

Defendant's  bill  of  costs  in  a  cause  of  damage,  iududiog  items  arising 
out  of  the  examination  of  witnesses  before  an  examiuer. 

£    8.    d. 
JnNE.-^Frsecipe  for  appearance     .  .  .008 

Stamp 050 

Copy  and  service  .  .         .  .  .     0     G     8 

Letter  to  plaintiff's  solicitor  for  security  for  costs     .  .030 

Attending  retaining  leading  counsel  ..034 

Fee  to  him  and  clerk  .  .  .  .13     6 

Attending  retaining  junior  counsel    .  ..034 

Fee  to  him  and  clerk  .  .  .13     6 

Perusing  notice  of  bail     .  .  ..034 

Serving  notice  of  objection  to  bail  .  .  .068 

Letters,  postages,  <bc.       .         .         .         .         .         ..076 

Michaelmas  Te&m. — Perusing  fresh  notice  of  bail .         .068 
Attending  in  the  registry,  ascertaining  that  bail  bond  wrs 

completed  .  .         .  .  .  .068 

Letters,  messengers,  (be.  .         .  .         .         .         ..076 

Hilary  Term. — Perusing  notice  of  motion  for  leave  to 

file  preliminary  act  and  petition  and  examine  A.  B. 

before  an  examiner  .  .018 

Preparing  preliminary  act  ..068 

Filing  preliminary  act .  .  .  .068 

Paid  stamps  thereon  and  on  minute  .         .         .         ..0100 

Attending  plaintiff's  motion  at  Westminster,  order  made  .068 
Perusing  petition    .         .         .         .         .  ..030 

Copy  petition  for  counsel      .  .  .  .030 

Attending  counsel  with  brief  to  cross-examine  A.  B.     .  0     6     8 

Paid  his  fee  and  clerk  .246 

Attending  the  examination  of  A.  B.   .  ..110 


FORMS  OF  BILLS  OF  COSTS. 


CCXXIX 


Instructions  for  answer 

Drawing  same         .... 

Fair  copy  for  oouDsel  . 

Attending  counsel  therewith     . 

Fee  to  him  and  clerk 

Attending  him  on  settling  answer 

Copy  for  plaintiff's  solicitors 

Attending  them  therewith 

Engrossing  answer       .         • 

Attending  filing  same 

Paid  stamps  thereon  and  on  minute 

Perusing  conclusion 

Term  fee  .... 

TiiUfiTT  Tebm. — Copy   defendant's   preliminary  act   for 

printer  ......... 

Attending  plaintiff's  solicitors  therewith 

Perusing  plaintiff's  preliminary  act   ..... 

Attending  plaintiff's  solicitors  consenting  to  examination  of 

F.  It.  before  an  examiner       ..... 

Instructions  for  brief  for  counsel  to  croPS-examine  F.  R.  . 
Drawing  brief     ........ 

Fair  copy      ......... 

Fee  to  counsel  and  clerk  therewith         .... 

Attending  him        ........ 

Attending  examination         ...... 

Perusing    plaintiff's    notice    of    motion    to    allow    the 

affidavit  of  G.  M.  S.  to  be  read  in  evidence  at  the 

trial        . 

Perusing  affidavit  ....... 

Attending  examiner  appointing  time  for  examination  of 

N.  M.  O.y  a  witness  for  defendants 
Notice    of  production   of    N,    M.    C.    and   service    on 

adverse  solicitor       ....... 

Fee  to  counsel  ^and  clerk  with  brief  for  examination  of 

N.  M.  C 

Attending  counsel        ....... 

Attending  short-hand  writer,  instructing  him  to  be  present 

at  examination         ....... 

Attending  examination         ...... 

Paid  short-hand  writer     ....... 

Paid  examiner    ........ 

Perusing  notes  of  evidence,  60  folios 

Paid  stamp  on  filing  deposition  of  N.  M.  C.    . 

Perusing  notice  of  motion  by  plaintiff  to  fix  a  day  for 

hearing       ........ 

Attending  hearing  of  motion   . 
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FORMS  OF  BILLS  OF  COSTS. 


£     5.     ff. 


0     6     8 


AtieDding  in  registry  ivith  plaintiff's  solicitor,  when  it  was 
arranged  that  the  cause  should  stand  over  till 
January  ........ 

Perusing  evidence  printed  by  plaintiff  [4d.  per  folio] 

Office  copy,  deposition  of  N.  M.  0.  .         .         .         .     . 

Copy  for  printer  and  collating  [6cf.  ptr  folw]  . 

Attending  printer  therewith  .  .     . 

Collating  proof  ........ 

Attending  printer  with  proof    .  .     . 

Paid  him  and  commission  .     . 

jLerm  lee    ...•«.*.• 

January. — Attending  in  registry  with  printed  copies  of 
proofs         ........ 

Attending  plaintiff's  solicitors  with  copies  .  .     . 

Attending  in  registiy  with  plaintiff's  solicitor,  appointing 
day  for  hearing        ....... 

Attending  in  registry  for  Bubpoena  and  afterwards  on  ob- 
taining same  ........ 

Paid  stamps        ........ 

Letter  with  subpoena  for  service  on  witness  at  Liverpool  . 

On  receipt  of  proofs  for  leading  counsel,  making  copy 
thereof  for  junior  counsel 

Ck)py  minutes  for  both  counsel      .... 

Fee  to  leading  counsel  and  clerk,  with  brief 

Attending  him    ....... 

Like  fee  to  junior  counsel  and  clerk  . 

Attending  him  ...... 

Consultation  fee  to  leading  counsel  and  clerk 

Attending  him   ....... 

Like  fee  to  junior  counsel  and  clerk  . 

Attending  him    ....... 

Notice  to  plaintiff  to  produce  protest 

Copy  and  service  .  .... 

Two  copies  for  counnel     .....' 

Attending  consultation  ..... 

Paid  room  .  .... 

Attending  hearing,  judgment  reserved    .... 

Paid  stamps,  six  witnesses,  and  swearing  short-hand  writer 

Brief  to  leading  counsel  to  attend  judgment 

Fee  to  him  and  clerk  therewith     ..... 

Attending  judgment,  suit  dismissed  with  costs    . 

Attending  Trinity  masters,  paying  them 

Paid  them 8 

Postages,  &a       .         .  .... 

\Hert  add  the  usual  items  for  drawhig  hiU  of  costs  and  attending  the 
taxation,  Jtc     See  supra  f<yrms,  A,  B,  D,  E.] 
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FORMS  OF  BILLS  OF  COSTS.  CCXXXl 

£    8,    d. 

Outport  charges  allowed  in  the  above  case, 

iDstructions  for  brief  to  cross-examino  A.  B.  and  drawing 

same .  .  .  .100 

Fair  copy 068 

Instructions  for  brief  on  hearing  of  the  cause  .200 
Drawing  same  .  ..500 
Fair  copy  .  .113  4 
Agency 10  10     0 

Form  G. 

Ordinary  Charges  allowed  on  Taxation  of  a   Respondents'  Bill   of 
Costs  in  an  Appeal  from  the   Admiralty  Court  to  the  Privy 
CounciL 

£    «.     d. 
Solicitor's  retaining  fee         .  .         .  .         .         .     0  13     4 

Attendance  on  being  served  with  inhibition  and  citation 

and  perusing  same  .  .  .         ..068 

Drawing  proxy  .         .  .         .         .  .  .     0  13     4 

Engrossing     .  .  .  .  .  .  .  ..068 

Writing  therewith  with  instructions  for  execution .         .050 
Drawing  and  engrossing  appearance  .         .         .         ..068 

Copy  thereof  and  service  on  adverse  solicitors  .         .068 

Attendance  filing  same'  and  proxy,  and  act  .         .     .     0  10     8 

Paid  filing  appearance  and  proxy  .         .         .         .         .080 

Privy  Council  office  foe  on  appearance        .         .  .     .     0  10     0 

Drawing  notice  to  adverse   solicitors  requiring  bail    for 

costs  .         .  .         .         .  •         •         •  .068 

Attending  filing  notice  and  act  .  .         .     .     0  10     8 

Paid  filing  fee 0     4     0 

Perusing  notice  of  bail  and  making  enquiries  as  to  suffi- 
ciency of  sureties     .         .         .  .  .     .     0  13     4 

Attending  retaining  leading  counsel       .  .         .  .068 

Paid  his  fee  and  derk 2     7     0 

Like  attendance  on  and  fee  to  junior  counsel  .      2  13     8 

Attendance  in  the  registry  compounding  for  use  of  proco&s  0.6  8 
Paid  composition  fee  .  •  .  .  .  ..200 
Perusing,    considering,   and  abstracting  process  [4d  per 

folio] 3     7     8 

Correcting  the  press  [10«.  per  sheet]  .         .         .  ..350 

Instructions  for  affidavit  .*        .  .         ..068 

Drawing  same  [la.  per /o?io]         .  .  .050 

Engrossing  same  to  be  sworn  [(yd,  per  folio]  ..026 


1 


CXXXn  FORMS  OF  BILLS  OF  COSTS. 

£    s.     d. 
Paid  oaths  and  attendance  when  Mr.  B.  waa  sworn  .082 

Attending  paying  him  for  affidavit,  and  paid  ..144 

Drawing  case  on  behalf  of  respondents  [la.  jper /o2io]       .      2  12     O 
Fair  copy  for  oounsel  [6<J.  per  /oZto]  .         .         ..160 

Attending  leading  counsel  therewith,  and  feeing  him  to 

settle  same           .          .                    .                              .     0  13     4 
Paid  his  fee  and  clerk     .         •         .         .         .         .     .     5  15     6 
Attending  jonior  connsel  with  case,  and  feeing  him  there- 
with   0  13     4 

Paid  his  fee  and  clerk     .         .         .         .         ,  .     .     6  15     6 

Fair  copy  case  as  settled  for  the  printer  and  collating       .16     0 
Attending  instructing  him  to  print  same  .         .068 

Correcting  the  proof         .  .  .  ..100 

Attendance  on  printer  with  revises         .  .008 

Paid  his  charges  and  attendance        .  .  ..4108 

Attending  filing  affidavit  of  Mr.  B.y  and  act   .  .      0  10     8 

Paid  filing  fee 0     4     0 

Attending  adverse  solicitors,  exchanging  copies  of  case     .068 
Attending  in  the  registry,  depositing  copies  of  respondents' 

case        .  .  .  .  .  .  .  ..068 

Paid  registrar's  fee  for  distribution  .  .12     0 

Paid  Privy  Council  office  fees  on  lodging  case     .  ..110 

Paid  setting  down  cause  .  .  .  .  .      0  10     0 

Perusing,  considering,  and  abstracting  case  on  behalf  of 

appellants 0  10     0 

Term  fee   .  .  .  .0134 

Easttr  aiid  Trinity  Terms, 

Drawing  case  for  counsel  at  the  hearing     . 

Fair  copy  for  leading  counsel         ..... 

Attending  him  with  case  and  papers,  and  feeing  him  for 
the  hearing     ........ 

Paid  his  fee  and  clerk ....... 

Fair  copy  case  for  junior  counsel  ... 

Attending  and  feeing  him  therewith       .... 

Paid  his  fee  and  clerk      .  .  .         .  .  ..10 

Attending  leading  counsel,  making  appointment,  and  fee- 
ing him  for  consultation         ..... 

Paid  his  fee  and  clerk     ....... 

Like  attendance  on  and  fee  to  junior  counsel  . 

Perusing  summons  for  hearing  on  4th  July 

Copies  for  counsel,  and  attendance  on  them  therewith 

Paid  for  summons  and  messenger ..... 

Notice  to  our  client  thereof      ... 
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FORMS  OF   BILLS  OF   COSTS.  CXXXUl 

£     8.     J. 

Attendiog  consultation    ....... 

Attending  all  day  at  council  chamber  at  hearing  of  appeal 

Fee  when  their  lordshipfl  were  pleased  to  aflSrm  the  judg- 
ment, so  far  as  it  held  the free  from  blame,  but 

reserved  their  decision  on  the  question  of  pilotage     . 

Paid  coach  hire       ........ 

Paid  registrar's  attendance  and  act         ...  . 

Paid  judges'  clerks'  fee   .  .  .     . 

Paid  ofiScer's  attendance       ...... 

Perusing  notice  to  attend  judgment  .         .  ... 

Paid  for  summons  and  messenger  ..... 

Copies  for  counsel,  and  attending  them  therewith 

Attending  leading  counsel,  and  feeing  him  to  attend  judg- 
ment ........ 

Paid  his  fee  and  clerk     ....... 

Like  attendance  on,  and  fee  to  junior  counsel 

Attending  delivery  of  judgment        ...  .     . 

Fee  when  their  lordships  pronounced  against  the  appeal, 
and  condemned  the  appellants  in  costs  and  act     . 

Coach  hire  ........ 

Registrar's  attendance  and  act  .... 

Judges'  clerks'  fee       ......  . 

Officer  of  the  court  ....... 

Writing  to  clients,  informing  them  of  the  decision  . 

Paid  fees  for  drawing  and  entering  minute  of  court   . 

Paid  fee  for  preparation  and  transmission  of  report 

Uer  Majesty  having  been  pleased  to  condnn  the  report, 
attending  looking  up  and  perusing  same 

Paid  council  office  fees  for  confirmation 

Paid  registering  fees         ....... 

Paid  registrar's  fees  for  Bportulage  .... 

Drawing  act  to  lead  remission  to  judge  of  court  below 

Paid  fees  of  remission  under  seal  and  extracting 

Clerks  and  officers  of  the  court  ..... 

Letters,  messengers,  postages,  (Src.  .... 

Sportulage     ......... 

Correspondence,  and  very  many  extra  judicial  attend- 
ances during  progress  of  appeal  not  hereinbefore 
charged       ........ 

Drawing  this  bill  of  costs  [^U.  per  folio]     . 

Copy  for  the  registrar  ...... 

The  like  for  adverse  Folicitor    . 

Attending  him  therewith       ...... 

Attending  registrar  with  bill  of  costs  and  fixing  time  for 
taxation  ... 

Attending  taxation      ....... 
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CCXXxiv  FORMS  OF  BILLS  OF  COSTS. 

£ 

Paid  regiatrar'B  fee           .......  2 

His  derk 0 

Attending  agreeing  costs  as  taxed      .         .                   .     .  0 

Attending,  receiving,  and  giving  receipt  for  taxed  costs  0 

Term  fee 0 
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ACCOUNT, 

suit  for,  institute  J  by  oao  co-owner  against  another  co-owner,  24. 

ACTIONS  IN  PKRSONAM,  240—245. 
prsDcipe  to  institute,  240. 
citation  in  personam,  241. 
service  of  citation  in  personam,  242. 

in  a  cross  cause  of  damage,  255. 
appearance,  243. 
proceedings  by  default,  243. 
judgment,  244. 

how  enforced,  241  n.  (r),  299. 

ACTION  IN  KE^tf,  186—239. 

founded  on  maritime  lien,  51,  64, 18G. 
proceedings  in  action  in  rem,  183 — 239. 

institution  of  action,  187. 

arrest  of  the  property,  190. 

proceedings  where  the  property  is  already  under  arrest,  196. 

caveat  against  arrest,  198. 

appearance,  199. 

appearance  under  protest,  202. 

proceedings  by  default,  204. 

release  of  property,  209—220. 
on  bail,  209—219. 
on  payment  of  money  into  court,  219. 

judgment,  22  J— 229. 

distribution  of  proceeds,  229 — 232. 

appraisement,  232. 

sale,  286. 

ADMIRALTY  COURT, 
history  of,  1—16. 


CCXXXVl  INDEX. 

ADMIRALTT  COXJRT— continued, 

early  lUtuteB  limiting  the  jurifldiciion  of,  5 — 7. 

prooeedingB  to  extend  juiiBdiction  of,  in  the  reign  of  James  I.,  10. 

in  the  reign  of  Charles  I.,  12. 

in  the  time  of  the  Commonwealth,  14. 

report  of  the  select  committee  of  the  House  of  Commons  in  1833, 15, 

AFFIDAVITS,  261. 

persons  before  whom  sworn,  262. 

filing  affidavits,  267. 

affidavits  to  lead  warrant    See  Warrant. 

APPEALS  FROM  THE  ADMIRALTY  COURT,  313—320. 
court  of  appeal,  818. 
as  of  right  from  all  final  decrees  or  interlocutory  ones  having  the  power 

of  final  sentences,  818. 
by  permission  of  the  judge  from  any  order  or  decree,  818. 
must  be  asserted  within  fifteen  days,  313. 
or  by  leave  afterwards,  818. 
how  asserted  apud  acta  and  in  tcriptU,  813. 

form  in  9criptis,  cxcvi. 
to  be  prosecuted  within  a  year  and  a  day,  31 4. 
petition  of  appeal,  814. 

form,  clxxxviiL 
referred  to  the  judicial  committee,  814. 
inhibition  and  citation  and  monition  for  process,  314. 

within  what  time  to  be  taken  out,  81^ 

how  served,  815. 

when  to  be  returned,  81 5. 

forms,  clxzzix. 
appearanoci  815. 

form,  cxc 
adherence  to  appeal  by  respondent,  315. 

declaration  of  adherence,  315. 

within  what  time  to  be  filed,  815. 

form,  czc. 
appendix,  816. 

what  it  must  contain,  816. 

must  be  paged  and  indexed,  316. 

sixty  copies  to  be  lodged  in  registry,  316. 

forty  to  be  delivered  to  adverse  solicitor,  316. 
case,  316. 

what  it  must  contain,  816. 

sixty  copies  to  be  lodged  in  the  registry,  816. 

forms  of,  xcviL  to  ccv. 
service  of  documents  must  be  certified  before  filing,  317. 
consents,  817. 
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APPEALS  FROM  THE  ADMIRALTY  COXTRT—coniinwd. 
proxies,  817. 

need  not  be  filed  unless  an  order  made  on  application,  31 7. 

form,  Gzcii. 
proxy  of  abandonment  of  appeal,  817. 

form,  cxcii. 
time  for  doing  any  act  may  be  extended,  817. 
re-instatement  of  appeal,  817. 

upon  notice  of  motion  within  a  fortnight,  817. 
relaxation  of  inhibition,  818. 

form,  cxcii. 
hearing,  818. 

notice  sent  of  day  fixed  for,  818. 

proceedings  upon,  818. 

what  entertained  on,  818. 

fresh  matter,  noviter  perventa,  818. 

leave  to  plead  must  be  obtained  upon  motion,  818. 
judgment,  819. 
costs,  819. 
'    remission  back  to  court  below,  819. 

form,  oxciii. 
reference  to  registrar,  819. 
power  of  court  to  order  examination  of  witnesses,  819. 

to  direct  issue  to  be  tried,  819. 
orders  and  decrees  how  enforced,  819 — 820. 

by  attachment,  820. 
form,  cxciv. 
supersedeas  of  attachment,  cxciv.     . 

by  sequestration,  820. 
form,  cxcv. 

relaxation  of  sequestration,  cxoy. 
bail,  820. 

when  appellant  resides  out  of  the  United  Kingdom,  820. 

form  of  bond,  cxc 

affidavit  of  justification,  cxci. 

commission  to  take  bail,  cxci. 

APPEALS  FROM  MAGISTRATES,  810—812. 

notice  of  appeal  to  be  given  within  ten  days,  810. 

appeal  to  be  instituted  within  twenty  days,  810. 

pnecipe  to  institute  appeal^  311. 

citation  in  personam,  811. 

appearance,  811. 

certified  copy  of  the  proceedings  must  be  transmitted  to  the  registry,  811. 

additional  evidence,  812. 

pleadings  generally  unnecessary,  812. 

hearing,  812. 
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APPEARANCE,  199—242. 

form  of  pneoipe  to  enter  appearance,  liv. 
appearance  in  an  action  in  rem,  199. 

who  may  appear,  199. 

time  within  which  to  appear,  201. 

undertaking  to  appear,  197. 

mode  of  entering  appearance,  202. 
appearance  in  an  action  in  personam,  242. 
appearance  in  appeals,  811,  315. 

form,  cxc. 

APPRAISEMENT,  212, 232—235. 
commission  of  appraisement,  232. 
execution  of  commission,  283. 
appraisement  and  inventory,  284. 
appraisement  is  conclusive  as  to  value,  235. 
costs,  235. 

in  cases  of  salvage,  285,  n.  (q). 

ARREST, 

of  property,  190.    See  Warrant. 
of  person,  299.    See  Attachvent. 

ATTACHMENT,  299. 
how  obtained,  800. 
form  of  pnedpe  for  attachment,  Ixviii 

attachment,  Ixix. 
execution  of  attachment,  801. 
release  of  person  attached,  801. 
to  enforce  orders  of  Priyy  Council,  819. 

form  of  attachment,  cxciv. 

supersedeas  of  attachment,  cxciv. 

BAIL, 

in  a  suit  of  possession,  210,  n.  (6). 

in  an  action  in  rear,  210. 

the  amount  for  which  bail  may  be  required,  210. 

appraisement,  212 — 232. 

manner  of  proceeding  to  give  bail,  214. 

delays  required  may  be  dispensed  with  by  consent,  214. 

bail  taken  in  the  registry,  214. 

prsBcipe  for  notice  of  bail,  214. 

form  of,  Iv. 
notice  of  bail,  215. 

form  of,  Iv. 
marshal's  report,  215. 

form  of,  Iv. 
bail  bond,  216. 
form  of,  Ivi, 


INDEX.  CCXXxix 

B  A I L — cojUinued, 

form  of  pnccipe  for  bail  boml,  Ivi. 

execution  of  bond,  216. 
bail  taken  before  commissioners,  216. 

standing  and  special  commissioners,  217 — 218. 

commission  to  take  bail,  forms  of.  Ivii. 

affidavit  of  justification,  217. 
form  of,  Iviii. 

execution  of  bond,  218. 

filing  bond,  218. 
the  liability  of  the  sureties,  212. 

order  on  them  to  pay  the  amount  adjudged  to  be  due,  228. 

monition  against  them,  228,  296. 

attachment  against  them,  229, 299. 

discharge  of  the  sureties,  218,  214,  229. 
hail  on  appeal,  320. 

form  of  bond,  cxc. 

BLACK  BOOK  OF  THE  ADMIRALTY,  4. 

BOTTOMRY,  81—60. 

general  nature  of  contract  of,  81. 
by  what  law  governed,  62. 
who  may  grant  a  bottomry  bond,  82,  83,  84. 
owner  may  grant,  82,  84. 
when  personally  bound  by,  81,  n.  (5). 
consent  of  managing  part  owner  binds  co-owners,  84,  n.  {k). 
bond  can  be  given  only  to  provide  for  the  necessities  of  the  ships  or 
cargo,  34. 
the  necessities  of  the  ship,  85. 

liabilities  incurred  in  respect  of  a  prior  voyage,  85. 
liabilities  in  respect  of  which  the  ship  may  be  arrested  abroad,  87. 
the  necessities  of  the  cargo,  88. 
bond  can  be  given  only  when  the  money  cannot  be  raised  in  any  other 
way,  39,  44. 

cannot  be  given  to  cover  money  advanced  on  personal  security,  89. 
what  circumstances  are  evidence  of  the  loan  being  on  the  credit  of 

the  ship,  40. 
collateral  security,  41. 
the  master  before  granting  a  bond  must,  where  practicable,  communicate 
with  the  owner,  40. 

of  the  ship,  41. 
of  the  cargo,  42. 
the  lender  on  bottomry  should  make  due  inquiries,  44. 
duties  of  ship  s  agent  lending  money,  45. 
maritime  risk,  46. 

commencement  of  risk,  47. 
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BOTTOMRY— eonhnueef. 

actual  loae  neoeBsary  to  ducbarge  the  borrower,  47. 
delay  and  deyiation,  47. 
iDBuranoe  against  riik,  48. 
xQjuitime  mtereet,  48. 

ezoeeaive  premium,  48. 

where  amount  of  premium  la  not  expressed,  49. 
foim  of  the  bond,  49. 

void  provisions  may  be  rejected,  60. 
payment,  61. 

the  last  bond  is  to  be  paid  firsts  51. 
how  payment  may  be  enforced,  51. 
against  the  ship,  51. 
against  the  owners,  52. 
against  the  master,  52. 
right  of  bondholder  to  be  paid  before  other  claimants,  52. 
delay  in  enforcing  bond  may  prejudice  right  to  payment,  54. 
interest  is  due  from  the  time  stipulated  for  payment^  55. 
ship  and  freight  must  be  exhausted  before  recourse  can  be  had  to  the 

cargo,  55. 
freight,  when  liable  to  satisfy  bond,  56. 
what  deductions  may  be  made  from  freight,  56. 
owners  of  caigo,  their  rights,  57. 

their  liability  for  costs,  58. 
marshalling  of  assets  in  bottomry  suits,  58,  59. 

rule  of  marshalling  as  applied  in  favour  of  master^s  claim  for  wages, 
59. 
jurisdiction  of  the  Court  of  Chancery  to  give  relief  upon  bottomry  bonds, 
60. 

CARGO, 

arrest  of,  198. 

release  of,  221. 

maritime  lien  on  cargo,  194  n  (/). 

when  liable  in  bottomry  suit,  55. 

CAVEAT  WARRANT,  197. 
effect  of,  198. 
preocipe  for,  form  of,  lix. 

CAVEAT  RELEASE,  196,  223,  230. 
effect  of,  198. 
prtedpe  for,  form  of,  lix. 
motion  to  overrule  caveat  release,  223. 
party  delaying  release  of  property  liable  to  costs  and  damage,  22n. 

CAVEAT  PAYMENT,  230.    See  Payment  out  op  Court. 
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CITATION  IN  PERSONAM,  241. 
Bervice  of,  242. 
f onn  of,  liiL 
form  of  praecipe  for,  liiL 

CITATION  IN  REM. 
how  obtaiiied,  196. 
service  of,  197* 
form  of  citation,  li. 
form  of  pnecipe  for,  ]. 

CLAIM, 

on  a  reference  to  the  registrar,  form  of,  clxix. 

COLOURS, 
iUegal,  184. 

COMMISSION, 

to  take  bail,  217,  218.    Su  Bail. 

to  take  evidence,  264.    See  Proofs. 

o£  appraisement^  232.    See  Appraisement. 

of  unlivery,  233. 

of  removiU,  233  n.  (A). 

CONSENT, 

of  solicitors,  212  n.  (0 ;  250  n.  (A). 

delay  required  by  rules  with  reference  to  bail  may  be  dispensed  with  by 

consent,  214. 
in  appeal  proceedings,  317. 

COSTS, 

mortgage,  28  n.  {g). 

bottomry,  58. 

damage,  71,  72,  78, 74, 75,  76,  256.      . 

damage  to  cargo,  90. 

salvage,  114, 148, 149, 150. 

towage,  154. 

necessaries,  161. 

wages,  176, 178. 

appraisement^  235. 

occasioned  by  irregular  proceedings,  289. 

occasioned  by  a  caveat  release,  289. 

of  suit  how  affected  by  tender,  257. 

of  issue  at  nisi  prius,  290. 

of  reference  to  registrar,  179  n.  (y\  282. 

discretion  of  the  court  with  regard  to  costs,  289. 

oases  where  defendant  is  relieved  from  costs,  290. 

as  against  the  crown,  290. 

costs  of  proving  documents,  291. 

Q 
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COSTS-^continued. 

Bolidtor^i  lien  for  costs,  292. 

billfl  of  oorts^  forms  of,  ocvL— ecxzziv. 

tazation  of  oosts,  294. 

mode  of  proceeding  on  taxation,  293. 

objection  to  tazation,  293. 
order  for  payment  of  costs,  29  L 
monition  for  payment^  291. 
security  for  costs. 

where  plaintiff  out  of  jurisdiction,  295. 

in  wages  causes,  295,  n.  (y). 

in  cross  causes  of  damage,  255. 

CROSS  ACTIONS,  75,  254.    See  Damage. 
costs  in  cross  actions,  256. 

form  of  agreement  that  cross  actionB  shall  be  tried  on  the  same  eTidenoe, 
clxzxiL 

DAMAGE,  61,  84. 

jurisdiction,  original,  6L 

extended  by  3  &  4  Vict,  a  65,  and  Ad.  Court  Act,  1861,  61. 

construction  of  the  statutes,  62. 

in  foreign  waters  over  foreign  ships,  63. 

as  to  Queen's  ships,  68. 
remedy  in  rem  in  cases  of  damage  founded  on  maritime  lien,  64. 

to  what  the  lien  attaches,  65. 

the  time  when  it  attaches,  65. 

against  whom  atid  when  it  may  be  enforced,  65. 

how  affected  by  prior  proceedings  at  law,  66, 

at  whose  suit  it  may  be  enforced,  67. 

to  what  extent  it  may  be  enforced,  67. 
when  the  owners  do  not  appear,  67. 
when  they  do  appear  and  give  bail,  229  n.  (r). 
remedy  in  personam,  67. 

against  commanders  of  Queen's  ships,  68, 198  (n). 
statutory  limit  to  owner's  liability,  68,  211. 

jurisdiction  of  the  court  to  distribute  proceeds  rateably,  69. 
rules  affecting  the  right  to  reooyer  damage, 

in  cases  of  accident,  71. 

costs,  71- 

in  cases  where  both  ships  are  to  blame,  72. 

costs,  73. 

in  cases  where  plaintiff's  ship  is  alone  to  blarney  74. 

costs,  74, 

in  cases  where  defendant's  ship  is  alone  to  blame,  75. 

owner  of  cargo  can  recover  half  damages  only  where  both  ships  are  to 
blame,  76t 
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DAMAGE — continued, 

aasesBinent  of  damageB,  76, 84. 

in  case  of  total  Iobb  of  ship,  77. 

value  of  ship  how  estimated,  77. 
ia  case  where  ship  is  damaged  only,  78. 

where  to  repair  the  ship  would  oost  more  than  her  value,  79* 
interest  when  allowed,  81. 
compensation  for  loss  of  freight^  81. 
demurrage  for  detention  during  repairs,  82. 
consequential  damage,  83. 

subsequent  injury,  84. 

salvage,  84. 
proceedings  in  causes  of  damage,  25SL 
preliminary  acts,  252. 

form  of,  252. 

when  to  be  filed,  253. 

causes  may  be  heard  on  preliminary  acts  without  pleadings, 
254. 
cross  causes,  254,  75. 

cause  and  cross  cause  may  be  heard  on  same  evidence,  254, 

and  on  same  pleadings,  254. 

form  of  agreement  that  cross  causes  may  be  heard  on  the  same 
evidence,  clzzxil. 

security  for  costs,  255. 

service  of  citation  in  personam  in  cross  cause,  255. 

costs,  256. 
forms  of  pleadings  in  causes  of  damage,  ciL—cxiv. 

DAMAGE  TO  CARGO, 

jurisdiction  given  by  the  Ad.  Court  Act,  1861,  85. 

the  claim  must  be  by  the  owner,  consignee,  or  assignee  of  bill  of  lading,  86. 

the  goods  must  be  carried  into  England  or  AVales,  86. 

the  breach  of  duty,  &c.,  must  be  in  relation  to  the  goods,  87. 

domicile  of  owner  of  ship,  88. 

from  what  time  the  claim  accrues,  89. 

maritime  lien  does  not  attach,  89. 

damages  how  ascertained,  89,  277. 

cross  daims^  89. 

costs,  00. 

forms  of  pleadings  in  causes  of  damage  to  cargo^  cxv.  — czizi 

DEFAULT,  PROCEEDINGS  BY, 

in  actions  in  rem,  204. 

where  the  property  has  been  arrested,  204. 

in  causes  of  possession,  207* 

in  causes  where  the  property  has  not  been  arrested,  208. 

in  actions  in  personam,  248. 

«2 
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DEPOSITIONS,  WRITTEN,  262.    See  Proofs. 
DERELICT,  109  n.  {d) ;  120  n.  (1:). 
DETAINER,  192  n.  («). 

DISBURSEMENTS,  172—173  n.  (q).    See  Wages. 
DISCOVERY,  806.  See  Intebbooatobhs. 

FARNINOS  OF  SHIP, 

jurisdiction  over  disputes  touching,  24. 

EQUIPPING  SHIP, 

daim  for,  161.    See  Nbcessarieb. 

EQUITABLE  RIGHTS, 

to  whftt  extent  recognised,  19, 29  n.  (m),  187  n.  (a) 

EVIDENCE,  260.    See  Proots. 

EXAMINERS, 

of  the  Court,  263. 
EXECUTION, 

has  neyer  been  ordered  to  issue  against  goods  and  chattels,  22i  n.  {a), 
299  n.  (&). 
EXTENSION  OP  TIME, 
for  pleading,  250. 
for  doing  any  act  on  appeals  to  privy  council,  317. 

EXTRA-ARTICULATE  EVIDENCE,  269  n.  (i). 

FILING, 

documents,  196. 

minute,  196  n.  (n). 

extension  of  time  for  filing  documents,  xliii.,  158. 

FOREIGN  SHIP,  173— 175.    SeeWaats. 
assuming  British  national  character,  185. 

l^HEIGHT, 

arrest  of  cargo  in  respect  of,  194. 

release,  210. 

questions  arising  with  respect  to  freight  in  bottomry  suits,  55. 
HEARING  OP  THE  CAUSE,  270—274. 

placing  cause  on  list  for  hearing,  270. 

cause  may  be  heard  by  the  judge  assisted  by  Trinity  Masters,  271. 

proceedings  at  the  hearing  when  the  evidence  is  taken  vivd  toce,  272. 
when  the  cause  is  heard  on  written  evidence,  273. 

trial  of  issues  before  a  jury,  273. 

on  appeal,  318. 

ILLEGAL  COLOURS,  184. 

INSTANdlE  COURT,  1. 

INSURERS, 

may  appear  and  defend,  199. 
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INTERROGATORIES,  304--807.    See  Discoyebt. 
motion  for  interrogatorieB,  805. 
affidavit  in  support  of,  805. 
form  of  interrogatories^  dzziz. 
ISSUE  OP  FACT, 

may  be  tried  before  a  jury,  278. 
JUDGMENT, 

in  an  action  in  personam,  244. 
enforced  by  monition,  297. 
and  attachment,  299. 
in  an  action  in  rem,  224. 

where  the  property  has  been  arrested  and  remains  under  arrest  till  judg- 
ment, 225. 
sale  of  property,  225. 
order  for  payment  out  of  proceeds,  225. 
maimer  of  payment,  225,  226. 
judgment  in  suit  of  possession,  226. 
in  suit  of  restraint,  227. 
where  the  property  has  been  sold,  or  money  has  been  paid  into  Court 
before  judgment,  227. 
payment  of  the  money  out  of  Court,  228. 
payment  to  the  solicitor  who  has  paid  it  in,  228. 
where  the  property  has  been  released  on  bail,  228. 
monition  against  bail,  228. 
order  dismissing  bail,  229, 214. 
where  the  property  has  not  been  arrested,  229. 
of  privy  council,  how  enforced,  819. 
JURATORY  CAUTION,  295  n.  (y). 
JUSTICES^ 

jurisdiction  of,  in  salvage  cases,  112.    See  Salvaqe. 
appeal  from  justices,  810.   Su  Ar?ZALB  fbom  Maqistbatss. 
LIEN.    See  Mabitime  Lien. 
LIMITATION, 

of  liability  in  damage,  68,  211  n.  (e). 
MARITIME  LIEN, 

under  what  circumstances  the  lien  attaches,  64,  51,  144. 
to  what  it  attaches,  65. 

cargo,  194  n.  (/). 
when  it  will  hold  good  against  a  bond  fide  purchaser,  65. 
the  extent  of  the  remedy  founded  on,  67. 
how  affected  by  proceedings  at  common  law,  66, 177. 
MARSHALLING  OF  ASSETS,  58. 
MASTER,  162, 171.    See  Wages. 
MATERIAL  MEN,  155  n.  (n),  161. 
MERCHANTS.    See  Rboistbab  Ain>  Mebohasts. 
MINUTE, 

on  filing  document  in  the  registry,  196. 
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MINOR, 

sues  by  guardian,  187  n.  (a). 

MONITION, 

how  obtained,  297* 
service  of,  208. 
how  enforced,  298,  299. 
form  of  prsecipe,  for  monition  to  pay,  Izvi. 
monition  to  pay,  IzvL 

praecipe  for  monition  to  bring  in  ship's  register,  Ixvii. 
monition  to  bring  in  ship's  register,  IxviL 
for  process  on  appeal,  311. 

form,  clzzxix. 
for  payment  in  appeals,  320. 
form,  czciiL 

MORTGAGE,  27—80. 

jurisdiction  of  the  court  over  any  claim  in  respect  of  a  registered  mort- 
gage, 28. 
an  unregistered  mortgage,  29. 
in- what  case  Tilid,  29. 

is  good  against   execution    creditors  if    possession  has    been 
taken,  29  n.  (m). 
forms  in,  zciii.— zcyiL 

MORTGAGEE, 

right  of,  to  possession  of  the  ship,  1 9  n.  (A), 
right  of,  to  maintain  an  action  of  restraint,  22,  29. 
right  to  freight,  28. 

equities  may  be  enforced  agunst,  29  n.  (m). 
sale  of  ship  at  suit  of  second  mortgagee,  28. 
what  maritime  liens  he  takes  ship  subject  to,  30. 
not  in  possession,  rights  of,  28,  29. 

MORTGAGE,  SUIT  OP, 

forms  of  pleadings  in,  xciii — ^zcviL 

MOTIONS,  802. 

may  be  made  in  Court  or  at  chambers,  802. 

notice  of  motion,  802. 

filing  notice  of  motion,  808. 

hearing,  808. 

in  Privy  Council,  318. 

NECESSARIES, 

meaning  of  the  term,  158. 

may  include  money  advanced,  159. 

the  Court  had  no  original  jurisdiction  to  entertain  claims  for  necessaries,  156. 

juria4iction  conferred  by  recent  statutes,  156. 

8  &  4  Vict.  c.  65,  s.  6,  156. 

applies  to  foreign  ships  only,  157> 
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NECESSAEIES— <x>n^'ntt<;(2. 

immaterial  whether  the  necefisaries  were  furnished  on  personal  credit 
or  not,  158. 
Admiralty  Court  Act,  1861,  s.  5, 160. 

confers  a  remedy  against  British  ships  in  certain  cases,  160. 

domicile  of  the  ship  owner,  160. 
Admiralty  Court  Act,  1861,  s.  4, 161. 

jurisdiction  over  any  claims  for  building,  equipping,  and  repairing,  161. 
maritime  lien  for  necessaries  not  recognised  by  the  common  law,  155. 

8  &  4  Vict  c.  65,  s.  6,  confers  a  maritime  lien,  159. 

Admiralty  Court  Act,  1861,  s.  5ydoe8  not,  160. 
priority  of  claims,  160. 
costs,  161. 
forms,  czzzTili.— czliv. 

NOTICE, 

to  foreign  consul,  191, 174. 

form  of,  czIy. 
of  sale,  205. ' 

form  of,  li. 

form  of  praecipe  for,  li. 

NUMBER  OF  CAUSE,  187. 

ORAL  EVIDENCE,  261.    iS^  Proofs. 

OWNERS, 

disputes  between,  juiisdiction  concerning,  17 — 26. 

PASSENGERS, 

claim  to  salvage,  98. 

arrest  of  the  personal  luggage  of  passengers,  193  n.  (<;}. 

PAYMENT, 

of  money  into  Court  in  lieu  of  baO,  219. 

where  oai^  has  been  arrested  for  freight  only,  219. 
mode  of  paying  money  into  Court,  219. 
of  money  out  of  Court,  219,  228. 

of  proceeds  remaining  after  all  claims  satisfied,  231 
of  money  to  solicitor  by  whom  it  has  been  paid  in,  228. 
form  of  power  of  attorney  to  receive  money  out  of  Court,  clxxviu 
caveat  against  the  payment  of  money  out  of  Court,  230. 
effect  of,  230  n.  (5),  281. 
how  long  it  remains  in  force>  230 
how  withdrawn,  230. 

PERSONAL  DAMAGE,  61  n.  (a),  67  n.  {p). 

form  of  petition  alleging  personal  damagei,  cv. 

PLAINTIFF, 

description  of,  in  pneoipe  to  institute,  188. 
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PLEADINOS,  24d— 251. 
petition,  246. 

petition  on  protest,  203,  243. 
answer,  246. 
personal  answer,  304. 
further  pleadings,  246. 
conclusion  to  pleadings,  249. 
general  rules  of  pleading,  246  n.  (<Q. 
filing  pleadings,  247. 
time  allowed  for  pleading,  246. 
pleading  after  expiration  of  time,  250. 
objections  to  the  admissibility  of  pleadings,  250. 
printing  the  pleadings,  251. 

causes  of  damage  may  be  heard  on  preliminary  acts  without  pleadings,  250. 
in  privy  council  on  appeal,  818,  319. 
forms  of  pleadings, 

possession,  Ixxxi.  — zcii. 

mortgage,  zciiL — xcviii. 

bottomry,  zcviii. — ci. 

damage,  cii.— :cxiy. 

damage  to  cargo,  cziv. — cziz. 

salvage,  czz. — czzxv. 

necessaries,  cxzxiz. — czliv. 

wages,  czlv. — clzviiL 

in  appeals  to  privy  council,  cxcviii.-— ccv. 

POSSESSION,  17—26. 

suit  against  person  wrongfully  in,  17. 

must  be  instituted  by  legal  owner,  19,  21. 

equitable  rights,  19,  21. 

rights  of  assignees  of  an  insolvent,  19,  n.  (/). 
suit  by  part  owners  against  co-owners,  20. 

instituted  by  minority,  20. 

instituted  by  minority,  20. 

bail  for  safe  return,  20,  21,  22. 
between  co-owners  touching  earnings,  23,  24. 
partnership  when  it  exists  between  co-owners,  20. 
suit  to  dispossess  master,  25. 
account,  matters  of,  23,  24« 
foreign  sidtors,  25,  26. 

foreign  representative,  consent  to  suit  when  necessary,  26 
monition  to  produce  ship's  papers,  26. 
sale  of  ship  in  suit  of  possession,  23. 

sale  of  British  ship  vested  in  persons  not  qualified  to  be  owners,  26. 
proceedings  in  suit  of  possession,  207. 

notice  of  proceedings,  2 
form  of,  lii. 
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POSSESSION— conf»nue(f. 

form  of  decree,  liii. 
ban,  210  n.  (5). 
forms,  Ixxzir— xc. 

POUNDAGE, 

on  money  paid  out  of  the  registry,  226. 

POWER  OF  ATTORNEY, 

to  receive  money,  form  of,  clxxvii. 
to  carry  on  proceedings,  &c.,  clxzvii. 

PRECIPE  TO  INSTITUTE  SUIT, 
form  of,  xlvii. 
in  an  action  in  rem,  187. 

must  contain  title  of  the  cause,  187. 

description  of  the  plaintifif,  188. 

description  of  the  property  proceeded  against,  189. 

must  state  the  amount  of  the  claim,  189. 

address  for  service  of  documents,  189. 

filing  praecipe,  190. 
in  an  action  in  personam,  241. 
PRECIPES,  FORMS  OF, 
for  warrant,  xliz. 

for  service  of  warrant  by  marshal,  xlix. 
for  detainer,  1. 
for  citation  in  rem,  L 
for  notice  of  sale,  li. 

for  notice  of  proceedings  in  a  cause  of  possession,  lii. 
for  citation  in  personam,  liii. 
to  enter  an  appearance  in  a  cause,  liv. 
for  notice  of  bail,  Iv. 
for  hajl  bond,  Ivi 
for  commission  to  take  bail,  Ivi. 
for  commission  to  examine  witnesses,  Ixi. 
for  subpoena  to  appear  before  the  judge,  IxiiL 
for  summons,  Ixiv. 

PRELIMINARY  ACTS,  252. 

PREMIUM. 

on  bottomry  loan,  48. 

PRINTING,  Ixxix. 
pleadings,  251. 
written  evidence,  268. 

PRIORITY  OF  CLAIMS, 
mortgage,  80. 
bottomry,  52. 
damage,  66. 
salvage,  148. 
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pbccd  on  lidt  for  heariiig,  SSO. 
'luaring.  281, 

.,231. 


,,  209, 220. 

See  Fatkixt  oi  Monet  into 


fees,  221. 
of  wlvagB,  222. 

of  Bliip  and  cargo  appear  leptratelf ,  822. 
',  223. 
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return  of  the  commissioii,  239. 
expensea  of  the  sale,  289. 

SALVAGE,  91—151. 

definition  of  aalvage,  91. 
military  aalyagei  93,  n.  (p). 

the  nature  of  the  services  that  may  entitle  to  salvage,  92. 
in  saving  ship  or  cargo,  93. 
in  saving  life,  94. 
services  must  be  rendered  to  persons  or  property  in  danger,  94. 

extent  of  danger  considered,  95. 
services  may  be  rendered  without  any  precedent  request,  95. 
not  necessary  that  the  salvors  should  incur  personal  risk,  96. 
the  services  must  be  successful,  96. 

unless  performed  by  express  agreement,  96. 
the  services  must  be  voluntary,  97. 

crew  cannot  in  general  become  salvors,  97. 

in  exceptional  cases  they  may,  98. 

where  passengers  may  become  salvors,  99. 

steam-tug  under  contract  to  tow  may  under  some  circumstances  be 

entitled  to  salvage,  99. 
pilots,  108. 
consorts,  104. 

ships  belonging  to  same  owner,  105. 
public  officers,  105. 
coast  guard,  106. 
receiver  of  wreck,  106. 
officers  of  queen's  ships,  107« 
the  jurisdiction  of  the  Court  in  salvage  cases, 
the  original  jurisdiction  of  the  Court,  108. 
extended  by  the  Merchant  Shipping  Act,  1851, 109. 
the  Admira]ty  Court  Act,  1861, 113. 
the  Merchant  Shipping  Act  Amendment  Act,  IS 61, 113. 
summary  of  the  enactments,  113. 

jurisdiction  concerning  collateral  questions  in  salvage  suit,  143. 
the  jurisdiction  of  local  magistrates,  112—113. 
appeal  from,  in  what  cases,  151. 
time  within  wbich  to  appeal,  310. 
method  of  proceeding  to  institute  appeal,  311. 
additional  evidence  on  appeal,  312. 
the  jurisdiction  of  the  commissioners  of  the  Cinque  Portfi,  111,  n.  (h). 
the  amount  of  the  salvage  reward,  115. 

matters  to  be  considered  in  estimating,  116 — 122. 
the  labour  expended,  117* 
the  property  employed  in  the  service,  118* 
steam  Vessels,  119. 
the  risk  incurred  by  the  salvors,  1194 
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the  yalue  of  the  property  saved,  120. 
the  risk  to  which  the  property  was  exposed,  121. 
in  cases  where  life  is  saved,  122. 
misconduct  of  salvors  may  prejudice  their  daim,  1 23. 
duties  of  salvors  in  caae  of  wreck,  124. 
misconduct  in  unlawfully  obtruding  services,  124. 
in  resisting  offers  of  assiatance,  126. 
in  what  cases  salvors  are  justified  in  assuming  command  of  ship  and 

retaining  possession,  128,  HO,  146. 
cases  in  which  misconduct  may  work  an  entire  forfeiture  of  salvage, 
125. 

agreement  between  salvors  and  the  owners  as  to  the  amount  of 

salvage,  129. 
conditions  essential  to  the  validity  of  such  agreement,  129. 
proof  of  such  agreement,  182. 
apportionment  of  salvage  reward,  132. 

jurisdiction  of  the  Court  to  apportion,  182. 
apportionment  amongst  public  servants,  133. 
principles  adopted  in  other  cases,  134. 

amongst  officers  and  crew  of  merchant  vessels,  134, 136. 

apprentices,  135. 

passengers,  135. 

amongst  owners  and  crew,  136. 

loss  sustained  by  owners,  138. 

amongst  rival  salvors,  139. 

the  rights  of  original  salvors,  140. 
agreement  for  apportionment,  142. 
when  binding,  148. 
salvage  confers  a  maritime  lien,  143. 

lien  extends  to  ship,  freight,  and  cargo,  144. 
method  of  estimating  the  value  of  the  property,  145,  222. 
the  lien  exists  independently  of  possession,  1 46. 
right  to  retain  possession,  146. 
priority  of  lien,  148. 
costs,  148. 

certificate  for  costs  where  less  than  £200  is  awarded,  112, 11 4. 

costs  of  proceeding  after  tender,  149,  258. 

costs  where  several  parties  sue,  150. 

release  of  property  in  salvage  causes— the  value  must  be  agreed,  or  an 
affidavit  of  value  filed,  222. 

freight  must  be  paid  into  court,  210  n.  (6),  222. 
SEAMAN,  163.    SeeWAQEO. 
SECURITY  FOR  COSTS,  295,  255.    See  Costs. 
SEQUESTRATION,  820. 
SERVICE, 

of  warranty  192. 
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of  cttatun  in  penooanii  242,  255. 

aubctituted  aonioe^  243. 
of  moniiioD,  298, 

p«noiial  Benrioe  neoeoaiy  in  ord«r  to  obtain  attaoiimaiitk  299. 
form  of  oertificate  of  aenrioe^  clzzix. 

SHERIFF, 

in  poaeaaion  of  gooda  for  the  arreat  of  wliich  a  warrant  haa  been  iasaed, 
191,  n.  (si), 

SHIP'S  REGISTER, 

monition  to  produce,  26, 238. 
form  of  monition  to  produce^  IxTii. 
new  register  may  be  granted,  238. 

SHORTHAND-WRITER, 

to  take  notea  of  evidence  taken  before  examiner,  266. 
to  take  notes'of  evidence  at  the  heariiig  of  caoae,  272. 

SUBPOENA, 

how  obtained,  265. 

form  of  praecipe  for,  bdlL 

to  appear  before  the  judge,  272,  n.  (Q. 

form  of,  IxiiL 

to  appear  before  an  examiner  or  commisaioner,  265. 

form  of,  Ixiv. 

SUBSTITUTES, 

Tolunteering  into  the  Royal  Navy,  claima  in  reapect  of,  303. 
mode  of  proaecuting  claim,  308. 
form  of  daim,  clxxiii. 
appeal  from  adverse  deciaion,  309. 
costa,  309. 

SUMMONSES,  802,  n.  (a). 

SURETIES, 

their  liability,  212.    See  Bail. 

TENDER,  257. 

mode  of  making  tender  in  Court,  258. 

form  of  tender,  258,  n.  (c). 

pleading  tender,  259. 

forma  of  aUegationa  in  plea,  oxxxiii.,  clxi. 

tender  in  casea  of  salvage^  149. 

costa,  259. 

TITLE, 

of  cause,  188. 

TOWAGE^  162. 

original  jurisdiction  of  the  Court,  152. 
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TOWAGE^corUinued. 

extended  by  8  &  4  Yiot  a  05, 152. 

in  Trhat  cases  Court  will  entertain  claim  for  towage,  153. 

when  towage  services  may  be  converted  into  salvage  services,  99. 

costs,  151. 

TRINITY  BRETHREN,  271. 

UNLIVERY, 

commission  of,  283. 

VALUE, 

mode  of  fixing  in  cause  of  salvage,  222,  228. 

value  of  lost  ship,  how  estimated  in  cause  of  damage,  77. 

forms  of  agreement  and  affidavit  as  to  value,  clxzxi.— olxxxiL 

VOUCHERS, 

in  support  of  claim  on  reference,  279. 
WARRANT, 

how  obtained,  190. 

form  of,  xlix. 

prsBcipe  for  warrant,  190. 

form  of,  xlix. 
notice  to.  foreign  consul  when  necessary,  174,  191. 
service  of  the  warrant,  192. 

in  cases  where  despatch  is  required,  192,  n.  (<). 
pnecipe  for  service,  192. 

form  of,  xlix. 
rights  of  persons  having  a  lien  on  the  property  arrested,  19i. 
property  in  the  possession  of  the  sheriff,  194,  n.  {g). 
arrest  of  freight,  193. 
of  cargo,  193. 

of  personal  luggage,  193,  n.  (c). 
return  ol  warrant,  195. 
affidavits  to  lead  warrant,  190. 
forms  of, 

in  a  cause  of  possession,  xcii. 
of  restraint,  xc. 
of  co-ownership,  xci. 
of  mortgage,  xciii. 
of  bottomry,  xcviii 
of  damage,  cii. 

of  damage  to  cargo,  oxiv.,  cxv. 
of  salvage,  cxx. 
of  towage,  cxxxvii. 
of  necessaries,  cxxxviiL,  cxlL 
of  wages,  cxly.,  cxlix. 

WAGES,  162— 1£8. 

jurisdiction  of  the  Court, 

ancient  jurisdiction,  10, 162. 
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'WAQEB'^conHnued. 

confined  to  ordinary  mariner's  contract,  162. 
did  not  extend  to  the  master,  162, 163. 
nor  to  contracts  under  seal,  or  apecial  contracts,  163. 
present  jurisdiction,  163. 

regulated  by  statute,  163. 
extends  to  master  and  seamen,  163. 
who  is  a  seaman,  163. 
nature  of  claim,  164 — 168. 

wages  earned  on  board  any  ship,  164. 
damages  for  wrongful  dismissal,  164. 

jurisdiction  to  award  always  exercised,  165. 
what  awarded,  165. 
foreign  seamen,  165. 

dismissal  before  a  month's  wages  earned,  166. 
sums  recoverable  as  wages,  166 — 168. 

double  pay  where  payment  of  wages  delayed,  1 66. 

wages  and  effects  of  deceased  seamen,  167. 

where  British  ship  transferred  aboard,  167. 

where  seamen  left  behind  out  of  the  United  Kingdom, 

167. 
where  seaman  volunteers  into  the  navy,  168. 
allowance  for  bad  quality  of  provisions,  168. 
where  seaman  hurt,  168  and  n.  (c). 

where  a  seaman  when  ill  has  not  been  provided  with  proper 
food,  medicines,  &c.,  168. 
forfeitures  of,  and  deductions  from  wages, 
for  neglecting  to  work,  169  n.  (d), 
whilst  seaman  lawfully  imprisoned,  169  n.  {d), 
for  costs  incurred  in  prosecuting  sailor,  169  n.  (d). 
for  wilful  mis-statement  by  seaman  of  name  of  his  last  ship,  169 

n.  (d), 
desertion,  169  n.  (d), 
misconduct  or  neglect,  169  and  n.  (d). 
short  delivery  of  goods,  169  and  170  n.  (e). 
deductions  by  agreement,  170  n.  (d), 
embezzlement  or  wilful  or  negligent  destruction  of  the  ship's 

cargo  or  stores,  170  n.  {d). 
in  case  of  vrreck,  failure  by  seaman  to  exert  himself  to  utmost, 

a  fo|feiture,  170  n.  (d), 
error  of  judgment  or  want  of  seamanship  ground  only  of  cross 

action,  170. 
for  articles  supplied  on  the  voyage,  170. 

statement  of  all  deductions  to  be  delivered  on  dischai^e  of  sea- 
man, 170  n.  (d), 
no  set-off  in  respect  of  extraneous  matters,  170, 171  n.  (h). 
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WJlQES— continued. 
master, 

had  formerly  no  lien  for,  171 
but  has  now,  171. 
and  for  disbursements,  172. 
remedy  for  recovery  is  same  as  seaman's,  172. 
entitled  to  double  pay,  172j  and  166  n.  (a), 
to  compensation  for  deficient  allowance  of  proTisions,  172. 
may  siie,  although  a  part  owner,  178. 
what  are  disbursements,  172 — 178  n.  (q). 
a  mere  liability  not  a  disbursement^  172. 

when  bills  of  exchange  drawn  by  master  and  dishonoured  by 
owners  allowed,  178  n.  {q). 
foreign  ship,  178—175. 

may  be  proceeded  against,  173 — ISO  n.  (a). 

jurisdiction,  discretionary,  178 — 180  n.  (a),  182. 

notice  must  be  given  to  the  consul,  173 — 174,  czlv. 

protest  by  consul  generally  allowed,  178,  and  n.  (t). 

court  may  proceed  in  face  of  protest,  174 — 180  n.  (a),  182. 

alien  enemies,  175. 

nationality  of  ship,  not  of  plaintiff,  the  question,  180  n.  (a), 

182. 
illegal  voyage,  176. 
as  to  amount,  175. 

no  restriction,  but  costs  not  allowed  in  suits  in  which  50Z.  not 
recovered,  176  and  n.  (c),  178, 179. 
lien  for,  176. 

not  destroyed  by  sale  or  mortgage  of  ship,  176. 

innocent  master  appointed  by  person  fraudulently  in  possession,  has 

a,  176. 
ranks  after  damage  and  salvage,  177. 
as  against  bottomry  bond  holder,  no  distinction  between  wages  earned 

after  and  earned  before  bond,  177. 
when  master  has  bound  himself  personally  by  the  bond,  has  not  priority 

over  bondholder,  if  bondholder  prejudiced,  177. 
master  is  postponed  to  seaman,  177. 
not  affected  by  fruitless  proceedings  at  law,  177. 

or  by  release  of  shipowner,  178. 
precedence  of  liens  is  governed  by  lex  fori,  177  n.  (t). 
suit  must  be  brought  within  6  years,  178.    <» 
reference  to  registrar  assisted  by  merchants,  178,  275,  278. 

report  subject  to  review  by  Court,  178, 
costs,  178—179. 

in  discretion  of  Court,  178. 

security  for,  295. 

when  sum  recovered  under  502.,  judge  must  certify,  1 78. 

R 
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if  ckim  exorbitant,  costs  may  be  disallowed,  179. 
of  reference  to  registrar,  179  and  n.  {y),  282. 
when    claim    greatly   reduced,    not   allowed    or    plaintifT  con- 
demned in  them,  179. 
claims  in  respect  of  seamen  who  have  volunteered  into  the  navy,  180, 

808,  809. 
forms,  cxlv.— clxviii. 

affidavits  to  lead  warrant,  czlv. — cli. 

notice  of  institution  of  cause  against  a  foreign  ship,  cxlv. 

petitions,  clL — dviii. 

answers,  replies  and  conclusions,  dviii.— clziii. 

petitions  in  objection  to  registrar's  report,  and  answers  thereto,  cbdv. 

— clxviii. 
claims,  dzvi.,  clxviii.,  olvi.,  clxxii 
counter'claim,  dxxii. 

WRECK,  109  n.(d). 


THE  END. 
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ADVERTISEMENT. 


The  Authors  have  undertaken,  not  without  reluct- 
ance, the  difficult  task  of  editing  "  The  County  Courts 
Admiralty  Jurisdiction  Act,  1868."  They  trust  that 
what  they  have  written  may  help  to  afford  a  clue  to 
the  interpretation  of  provisions,  many  of  which  are 
hard  to  understand. 


SUPPLEMENT. 


STATUTES. 


31  &  32  VICT.  Cap.  71. 

An  Act  for  conferring  Admiralty  Jurisdiction  on  the  County 

Courts. 

[Sl8t  July,  1868.] 

Be  it  enacted  by  the  Queen's  most  excellent  Majesty,  by  and  with 
the  advice  and  consent  of  the  Lords  spiritual  and  temporal,  and 
Commons,  in  this  present  Parliament  assembled,  and  by  the  authority 
of  the  same,  as  follows  : 

I.  This  act  may  be  cited  as  The  County  Courts  Admiralty  Jurisdio-  Short  title, 
tion  Act,  1868. 

XL  If  at  any  time  after  the  passing  of  this  act  it  appears  to  her  Appoint- 
Majesty  in  Council,  on  the  representation  of  the  Lord  Chancellor,  ment  of 
expedient  that  any  County  Court  should  have  admiralty  jurisdiction,  ^^^^7 
it  shall  be  lawful  for  her  Majesty,  by  Order  in  Council,  to  appoint  ^^^tl 
that   court  to  have    admiralty  juiiadiction  accordingly  (a),    and   to  purpoBei. 


(a)  One  of  the  roost  diffioalt  and 
important  qneetions  arising  on  the 
coDstroction  of  this  statate  is  what  is 
the  Datnre  of  the  admiraXty  jurisdiction 
thns  eooferred  f  Kay  the  jurisdiction 
be  ezerciiied  by  proceedings  in  rem  in 
the  sense  in  which  that  term  is  ordi- 
narily nsed  when  applied  to  admiralty 
prooednref 

The  eminent  persons  under  whose 
authority  the  general  orders  for  regu- 
lating the  practice  and  procedure  of  the 
admiralty  jurisdiction  of  the  County 


Courts  were  framed,  seem  to  have  enter- 
tuned  doubt  ss  to  the  meaning  of  the 
provisions  of  the  aet>  for  while  one  of 
the  forms  of  summons  annexed  to  the 
rules  calls  upon  all  persons  interested 
in  the  property  to  which  the  cause  re- 
lates to  appear  in  the  action,  and  seems 
to  authorise  proceedings  in  renif  the 
rules  for  the  regulation  of  the  subse- 
quent proceedings  in  the  action  seem  to 
provide  only  for  the  exercise  of  a  much 
narrower  jurisdiction.  (See  pott,  pp.  20 
and  80.)   The  authorities  presidLmg  over 

B 


2 


STATUTES. 


assign  to  that  court  as  its  district  for  admiralty  purposes  any  part 
or  parts  of  auy  one  or  more  district  or  districts  of  County  Courts  ; 


the  Court  of  Passage,  at  LiFerpooI,  not> 
it  is  belieFedi  without  carefol  coDsidera* 
tion,  arrived  at  the  conclauon  that  the 
act  does  confer  jarisdiction  in  remf  and 
accordingly  the  rules  for  regulating  the 
practice  and  procedure  of  the  admiralty 
jurisdiction  of  the  Court  of  Passage, 
authorise  proceedings  in  the  Court  of 
Passage  similar  to  proceedings  in  rem 
in  the  Court  of  Admiralty. 

The  question  whether  the  act  does  or 
does  not  confer  jurisdiction  in  rem,  thus 
left  in  such  douht>  will  probably  before 
long  .be  decided  by  one  of  the  superior 
courts  at  Westminster.  It  is  impos- 
uble  to  predict  what  the  decision  will 
be,  but  in  the  meantime  the  matter  is 
of  such  importance,  that  the  authors 
consider  it  will  not  be  out  of  place  if 
they  state  here,  at  some  length,  the 
reasons  which  seem  to  them  to  favour 
the  conclusion  that  the  act  does  confer 
jurisdiction  in  rem. 

At  common  law,  a  person  preferring  a 
claim  for  any  of  the  matters  mentioned 
in  the  third  section,  must,  in  order  to 
enforce  his  claim,  proceed  against  some 
named  person  or  persons  upon  whom 
the  law  imposes  an  obligation  to  satisfy 
the  claim.  When  the  plaintiff  obtains 
judgment,  the  form  of  judgment  is  that 
the  plaintiff  do  recover  against  the 
defendant,  and  the  judgment  can  only 
be  enforced  by  arresting  the  person  of 
the  defendant,  or  taking  in  execution  his 
property,  or  attaching  his  debts.  If  the 
defendant  has  not  wherewith  to  pay,  the 
judgment  is  practically  of  no  avalL 

But  according  to  maritime  law,  as  ad- 
ministered in  the  Court  of  Admiralty, 
persons  having  claims  for  any  of  the 
matters  mentioned  in  the  third  section, 
possess  the  privilege  of  instituting  pro- 
ceedings to  enforce  payment  out  of  the 
proceeds  of  the  property  to  which  the 
cause  relates.  In  such  cases  the  processof 


the  Admiralty  Court  enables  the  daim- 
ant  to  prefer  a  claim  to  the  extent  of 
the  value  of  the  property  against  all 
persons  who  have  any  interest  in  it, 
and  when  judgment  passes  for  the 
plainti£^  the  judgment  is  that  his 
claim  be  satisfied  out  of  the  prooeeda 
of  the  property.  This  method  of  pro- 
oeedbg  is  generally  spoken  of  as  an 
action  in  rem.  It  was  originslly  de- 
vised to  afford  to  suitors  in  maritime 
causes  a  ready  means  of  enforcing  the 
rights  conferred  upon  them  by  mari- 
time law. 

The  maritime  law  recognised  by  the 
High  Court  of  Admiralty,  confers  a 
privilege  of  a  very  important  character 
upon  certain  classes  of  persons.  It  con- 
fers upon  salvors^  for  instsnoe^  who 
have  saved  a  ship,  a  right  paramount 
to  the  rights  of  all  other  penons  in> 
terested  in  the  ship,  to  be  paid  out  of 
the  proceeds  of  the  ship  the  amount 
justly  due  for  salvage  reward.  And 
by  the  same  law  a  privilege  of  a 
like  kind  is  conferred  upon  seamen  in 
respect  of  wages  earned  by  them  on 
board  ship,  and  upon  persons  who  have 
sustained  damage  by  collision  in  respect 
of  the  compensation  they  are  entitled 
to  receive.  The  privilege  thus  ac- 
corded is  usually  spoken  of  as  a  maritime 
lien,  because  the  persons  entitled  to  its 
benefit  are,  by  maritime  law,  plaeed, 
as  it  were,  in  the  same  position  as  if 
they  had  a  lien  upon  the  property  avail- 
able against  all  persons  not  possessing 
an  equal  privilege. 

As  the  principles  of  msritime  law 
conferring  a  maritime  lien  were  by  a 
strange  anomaly  in  our  law  recognised 
only  in  the  Admiralty  Court,  it  was  only 
in  that  court  that  actions  to  enforce  the 
right  of  maritime  lien  could  be  insU- 
tuted,  and  thus  such  actions  formed  a  dis- 
tancUve  feature  of  admiralty  prooedora. 
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and  the  district  so  constituted  for  that  court,  with  the  parts  of  the 
sea  (if  any)  adjacent  to  that  district  to  a  distance  of  three  miles  from 


It  has  been  considered  oonyenient 
thns  shortly  to  point  ont  that  the  dis- 
tinction between  the  mode  of  proceed* 
iDg  in  the  common  law  courts  and  the 
mode  of  proceeding  in  rem,  commonly 
adopted  in  the  Admiralty  Goart,  arises 
from  the  circumstance  that  the  pn'n- 
ciples  of  law  recognised  by  the  re- 
spectiTe  tribunals  are  different^  because 
the  connection  between  principle  and 
practice  has  an  important  hearing  upon 
the  question  now  under  discussion.  In 
order  to  determine  the  mode  in  which 
the  County  Courts  are  to  proceed,  it  is 
necessary,  in  the  first  place,  to  deter- 
mine the  principles  by  which  they  are 
to  be  gOTcmed. 

The  3rd  section  of  the  act  enacts  in 
bare  language,  that  a  County  Court  upon 
which  the  new  jurisdiction  is  conferred, 
shall  hare  jurisdiction  to  "try  and 
determine"  the  causes  referred  to  in 
the  act  as  admiralty  causes,  "subject 
and  according  to  the  provisions  of  the 
act.**  Do  the  words  "try  and  deter- 
mine" mean  that  the  causes  men- 
tioned are  to  be  tried  and  determined 
according  to  the  principles  recognised 
in  the  common  law  courts,  or  accord- 
ing to  the  principles  recognized  in  the 
Admiralty  Court!  It  is  submitted 
that  the  third  section  must  be  read  in 
connection  with  the  rest  of  the  act,  and 
that  the  intention  to  be  gathered  from 
the  whole  scope  of  the  act  is,  that  the 
County  Courts  shall  proceed  to  try  and 
determine  admiralty  causes  according 
to  admiralty  principles.  The  phrase, 
"admiralty  jurisdiction,*'  which  is 
used  throughout  the  act>  seems  to  in- 
dicate this,  and  the  proTisions  con- 
tained in  the  act. for  the  transfer  of 
causes  from  the  County  Courts  to  the 
Admiralty  Court,  and  for  appeals  from 
the  Coanty  Courts  to  the  Admiralty 
Court,  lead  to  the  same  conclusion. 


To  give  an  instance  of  what  is  meant 
by  proceeding  according  to  the  prin- 
ciples of  the  Admiralty  Court,  it  is 
submitted  that  it  is  obTiously  intended 
in  cases  of  damage  by  collision,  where 
both  ships  are  to  blame,  that  the  County 
Courts  shall  adopt  the  principles  re- 
cognised by  the  Admiralty  Court,  and 
diyide  the  loss.  But  there  is  no  ex- 
press proyision  to  this  effect  in  the  act ; 
and  the  same  reasoning  which  leads  us 
to  the  conclusion  that  this  particular 
principle  is  to  be  applied  in  the  case 
mentioned,  leads  us,  in  the  absence 
of  any  express  proTisions,  to  the  con- 
dasion  that  the  County  Courts  are 
to  adopt  generally  the  principles  of  the 
Admiralty  Court.  Indeed,  it  seems 
absurd  to  imagine  a  court  having  ad- 
miralty jurisdiction  to  try  admiralty 
causes,  adopting  any  other  principles 
than  the  principles  of  admiralty  law. 

If  the  County  Courts  are  to  recognize 
the  principles  of  law  adopted  in  the 
Admiralty  Court,  they  must,  of  course, 
recognize  the  principle  of  maritime 
lien  in  those  cases  where,  according  to 
the  law  of  the  Admiralty,  such  lien 
exists,  and  they  must  recognize  the 
light  of  a  person  entitled  to  a  maritime 
lien  to  all  those  privileges  which  a 
maritime  lien  confers.  For  instance,  a 
County  Court,  if  it  proceeds  to  try  and 
determine  a  daim  for  salvage  according 
to  the  principles  of  the  Admiralty,  must 
recognize  all  the  rights  of  the  claimant. 
If  he  claims  a  maritime  lien,  the  County 
Court,  if  it  is  to  try  and  determine  the 
claim,  must  try  and  determine  the  ques- 
tion whether  he  is  entitled  to  a  mari- 
time lien,  for  a  maritime  lien  attaches 
by  force  of  law  the  instant  salvage  ser- 
vices have  been  performed. 

It  is  true  that  the  plaintiff  in  a  cause 
of  salvage  in  the  Admiralty  Court  may 
proceed  in  ptrtonam,  and  may  elect 
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the  ihora  thano^  duJl  be  deemed  its  disbici  for  admiralty  pnrpoaea  ; 
and  acoardinglj  the  judge  and  all  offioen  of  the  oonii  ahall  have 


not  to  daim  the  mantime  lien  to  wbich 
he  is  entitled,  md  tlie  jnriadietion  of 
the  Connty  Conrte  mi^t  have  been 
lunited  to  ehime  in  penonam.  Bat 
the  jnrifldiction  conferred  is  not  limited 
in  this  way ;  it  ie  ezpreisly  extended 
to  anf  claim  for  ealvage,  that  ia,  to 
any  claim  for  ealvage  vhtch  by  mari- 
time law  a  pljuntiff  is  entitled  to  prefer. 

But  it  may  be  aaid  that  although 
the  Coonty  Conrte  have  joriidiction  to 
try  and  determine  the  exiBtenoe  of  a 
maritime  lien,  they  hare  not  neoes- 
■arily  joiiediction  to  enforce  a  maritime 
lien  by  the  arreet  and  lale  of  the  pro- 
perty to  which  the  lien  attaches. 

Hitherto  we  haye  been  disenasing  a 
question  of  principle,  now  we  haye  to 
discuss  a  question  of  practice. 

It  is  to  be  obserred  that  the  8rd 
section  confers  upon  the  County  Courts 
not  only  jurisdiction  to  try  and  deter- 
mine admiralty  causes;  but  it  also 
confers  all  powers  and  aiUhorities  re- 
UUing  to  this  jurisdiction,  subject  and 
according  to  the  proTisions  of  the  act. 
The  effect  of  these  latter  words,  ''sub- 
ject and  according  to  the  proTiaions  of 
the  act,"  will  be  considered  presently ; 
but  setting  them  aside  for  a  moment) 
we  apprehend  it  is  dear,  if  the  court 
has  jurisdiction  to  p]X>nounoe  in  farour 
of  a  maritime  lien,  that  the  power  and 
authority  to  enforce  a  maritime  lien  is 
a  power  (md  authority  relating  to  this 
jurisdiction  within  the  meaning  of  the 
words  of  the  section.  Indeed,  it  may 
be  doubted  whether  any  such  express 
words  are  required  to  confer  a  power 
which,  in  the  absenee  of  any  express 
limitation,  seems  necessarily  incident 
to  such  jurisdiction.  So  that  we 
arrive  at  the  conclusion  that  the  County 
Courts  bare  the  power  to  enforce  a  mari- 
time lien,  unless  their  jurisdiction  is 
limited  by  other  proyisions  in  the  act 


Let  US  consider  then  what  is  the 
Ibree  of  the  words  "'subject  and  ae- 
eording  to  the  provisions  of  the  act.** 
Are  there  any  provisions  in  the  act  in- 
consistent with  the  exercise  of  jurisdie- 
tion  to  enforce  a  judgment  m  remf  We 
think  it  will  be  found  that  the  act 
contains  bo  provisions  inconsistent  with 
the  exeieise  of  such  jurisdiction,  but 
that  it  contains  provisions  which  ex- 
pressly confer  upon  the  County  Conzts 
the  power  of  ordering  process  to  issue 
for  the  sale  of  the  property  proceeded 
against  in  actions  in  rem. 

The  12th,  22nd,  and  28rd  sections  are 
the  only  sections  to  which  express  refer- 
ence need  be  made  on  this  point.  The 
whole  of  the  enactment  in  the  12th 
section  is  governed  by  the  concluding 
clause,  "save  and  except  as  in  the  act 
otherwise  provided ; "  it  is  dear  therefore 
that  its  provisions  are  subject  to  the 
general  proyisions  of  the  act.  It  will 
be  convenient  therefore  to  pass  on  at 
once  to  the  consideration  of  the  22nd 
and  23rd  sections,  and  when  we  have 
considered  to  what  cases  the  provimons 
of  these  sections  apply  we  shall  be  better 
able  to  understand  the  meaning  of  the 
12th  section. 

In  the  Admiralty  Court  a  plaintiff 
proceeding  in  rem.  may,  on  instituting 
a  cause^  at  once  arrest  the  property 
proceeded  against,  just  as  aooording  to 
the  practioe  of  the  Admiralty  Court  in 
former  times  he  might,  on  instituting 
a  cause  in  personam,  at  once  arrest  the 
person  of  the  defendant  The  22nd 
section  enacts  that  the  County  Courts 
shall  not  arrest  property  otherwise  than 
in  execution,  except  in  certain  cases 
mentioned,  thus  making  the  right  of 
arrest  on  mesne  process  conferred  upcm 
the  County  Courts  more  limited  than  the 
right  of  arrest  as  established  by  the  prao- 
tioe  of  the  Admiralty  Court  It  is  hardly 
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jtuisdiciion  and  authoritj  for  those  puiix)Be8  throaghont  that  distrioi, 
as  if  the  same  was  the  district  of  the  court  for  all  purposes  ;  and, 


neoeasary  to  obserre  that  the  right  of 
enfordng  a  jadgment  in  rem  is  not  in 
any  way  dependent  upon  the  right  of 
arresting  the  property  before  judgment. 
It  is  no  more  neoeasary  that  a  court 
baring  jurisdiction  in  rem  should  bare 
the  right  of  arresting  property  before 
judgment,  than  it  is  necessary  that  a 
court  baring  jurisdiction  in  personam 
should  hare  the  right  of  arresting  the 
person  of  the  defendant  before  judgment 
The  22nd  section  therefore  does  not  di- 
rectly affect  the  present  question,  and  it 
might  be  dismissed  altogether  from  con- 
sideration were  it  not  that  the  phrase 
"  ressel  or  property  to  which  the  cause 
relates/'  which  is  used  in  the  section, 
demands  attention.  Had  the  phrase 
used  been  the  yessel  or  property  of  the 
defendant,  the  phrase  might  hare  im- 
plied that  the  act  was  intended  to  apply 
to  proceedings  in  personam  only,  but 
the  phrase  used  is  inapplicable  to  pro- 
ceedings in  personam.  It  cannot  be 
supposed  that  the  legislature  employed 
the  phrase  ''yessel  or  property  to  which 
the  cause  reUtes,"  without  good  reason. 
The  phrase  must  mean  somethiug  moro 
than  the  ressel  or  property  of  the  de- 
fendant, and  it  seems  to  be  used  to 
signify  the  vessel  or  property  against 
which,  by  the  admiralty  law,  the  plain* 
tiff  has  a  right  of  proceeding.  The 
only  reasonable  interpretation  that  can 
be  put  upon  the  section  is  that  it  re- 
stricts the  right  of  a  plaintiff  in  an 
admiralty  cause  relating  to  property 
(that  is  instituted  against  property)  to 
hare  the  property  to  which  the  cause 
relates  (that  is,  the  property  against 
which  the  cause  is  instituted),  arrested 
before  judgment,  to  cases  where  the 
property  is  about  to  be  remored  out  of 
the  jurisdiotion. 

Let  us  now  consider  the  23rd  section. 
This  section  enacts  that  the  court  may 


"  order  process  *'  according  to  general 
orders.  There  is  no  express  prorisiou 
as  to  the  nature  of  the  process^  but  it  is 
dearly  to  be  inferred  from  the  language 
of  the  aection  that  power  is  intended 
to  be  conferred  on  the  court  to  order 
proceas  to  iaaue  for  the  aale  of  "a  reasel 
or  property.**  And  this  is  just  the 
power  we  should  expect  to  be  conferred 
upon  the  court  to  enable  it  to  enforce 
a  maritime  lien. 

The  23rd  section  does  not  say  to  what 
ressel  or  property  the  power  of  sale  is 
to  extend,  but  it  is  reasonable  to  con- 
strue this  section  in  connection  with  the 
section  immediately  before  it,  and  in 
connection  with  the  general  provisions 
of  the  act,  and  to  conclude  that  the 
power  of  sale  given  by  the  23rd  section 
must  be  as  extensive  as  the  power  ot 
arrest  given  by  the  22nd.  If  the 
«  vessel  or  property  to  which  the  cause 
relates,'*  mentioned  in  the  22nd  section, 
is  not  property  which  may  be  made 
liable  to  satisfy  the  plaintiff^s  daim, 
why  should  its  removal  be  restrained  ! 
The  whole  object  of  the  22nd  section  is 
to  prevent  property  liable  to  satisfy  the 
plaintiff's  claim  being  removed  out  of 
the  jurisdiction  before  the  claim  is 
satisfied.  Unless  the  power  to  sell  ex- 
tends to  the  same  property  to  which 
the  power  of  arrest  extends,  it  will 
follow  that  a  plaintiff  may  in  cases 
where  property  is  about  to  be  re- 
moved out  of  the  jurisdiotion,  arrest 
on  mesne  process  property  which  cannot 
be  arrested  on  final  process.  And  in  such 
a  case,  supposing  no  bail  to  be  given, 
there  will  be  no  means  of  disposing  of 
the  property  arrested  on  mesne  process. 

Moreover,  the  provisions  contained  in 
the  23rd  section  enabling  the  owner  of 
the  vessel  to  obtain  an  order  for  the 
transfer  of  the  proceedings  for  sale  to 
the  High  Oourt  of  Admiraltyi  support 
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from  a  time  to  be  specified  in  each  such  order,  this  act  shall  have 
effect  in  and  throaghout  the  district  so  constituted ;  and  any  such 


the  oonelnsion  that  the  sale  eontem- 
plated  by  the  act  is  a  sale  in  pursuanoe 
of  ajadgment  t»  rem.  If  the  statate 
vere  intended  to  apply  only  to  a  sale  of 
the  defendant's  property  under  process 
similar  to  a  sale  in  pnrsaanoe  of  a  writ  of 
Jieri  feicitUy  what  object  could  there  be 
in  remoying  the  prooeedings  for  sale  to 
the  Court  of  Admiralty  ?  The  Court  of 
Admiralty  does  not  recognize  any  such 
process  as  a^.  /a.,  and  it  is  quite  nn- 
acouetomed  to  deal  with  the  questions 
which  ordinarily  arise  on  Uie  execution 
of  such  process.  (See  Treatise,  p.  224, 
n.  (r)).  But  in  the  case  of  a  sale 
of  property  in  pursuanoe  of  a  jndg' 
ment  in  rem  it  is  natural  to  provide 
that  the  proceedings  for  sale  should  on 
certain  conditions  be  conducted  in  the 
Admiralty  Court,  because  such  prooeed- 
ings are  peculiarly  within  the  proyince 
of  that  court.  The  22Dd  and  23rd  sec- 
tions then  seem  to  giro  to  a  County 
Court  power  to  sell  the  **  vessel  or  pro- 
perty to  which  the  cause  relates,"  that 
is,  the  vessel  or  property  proceeded 
against,  and  it  is  needless  to  say  that 
no  other  power  is  necessary  to  enable 
the  court  to  enforce  a  judgment  in 
rem. 

We  have  already  pointed  out  that  the 
power  conferred  by  the  22nd  and  23rd 
sections  is  not  limited  by  the  12th  sec- 
tion. The  12  th  section  only  applies 
to  oases  not  otherwise  provided  for. 
It  may  be  asked  then  to  what  cases 
does  the  12th  section  apply!  And 
this  question  we  will  endeavour  to 
answer. 

It  has  been  already  observed  that  the 
whole  act  is  firamed  with  reference  to 
admiralty  principles  and  admiralty 
practice.  It  is  the  intention  of  the  act 
that  the  principles  and  practice  of  the 
Admiralty  Court  shall  be  adopted  gene- 
rally in  admiralty  causes  in  the  County 


Courts,  and  in  cases  where  it  is  intended 
to  introduce  into  the  County  Courts  any 
variation  from  the  practice  of  the  Admi- 
ralty Court  express  provision  is  made. 
According  to  the  practice  of  the  Admi- 
ralty Court,  where  a  suit  is  instituted 
against  a  person  or  persons  "summoned 
as  the  defendant  or  defendants,**  or  in 
other  words,  where  a  suit  is  instituted 
in  personamf  the  decree  is  enforced  by 
monition  and  attachment.  The  seizure 
of  the  goods  of  the  defendant  in  such  a 
case  is  a  process  never  adopted  in  the 
Admiralty  Court.  (See  Treatise,  p. 
244.)  It  is  obvious  that  it  would  be 
exceedingly  inconvenient  to  adopt  the 
method  of  proceeding  by  monition  and 
attachment  as  the  mode  of  enforcing  the 
judgments  of  the  County  Courts.  The 
object  of  the  12th  section  is  to  provide 
that  where  the  plaiatiff  obtains  a  decree 
m  personam  he  may  enforce  the  decree 
against  the  defendant  in  the  same 
manner  as  a  judgment  at  common  law. 
This  seems  to  be  the  obvious  meaning 
of  the  section.  It  does  not  apply  to 
actions  in  rem,  because  actions  in  rem 
are  otherwise  provided  for.  It  applies 
only  to  cases  where  persons  are  sum- 
moned as  defendants ;  and  the  meaning 
of  the  section  is,  that  in  such  cases 
judgment  shall  be  enforced  as  at  common 
law,  and  not  by  monition  and  attach- 
ment. 

One  argument  which  may  be  ad- 
vanced against  the  correctness  of  the 
view  here  adopted  deserves  notice.  It 
may  be  said  that  it  is  not  possible  for 
the  County  Courts  to  entertain  suits  in 
rem  because  their  jurisdiction  is  limited 
in  amount,  and  does  not  extend  to 
claims  in  suits  of  possession,  bottomry, 
and  mortgage.  But  it  is  submitted 
that  a  court  may  have  jurisdiction  m 
rem  in  the  sense  in  which  the  term  is 
used  in  admiralty  procedure,  without 
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order  may  be  from  time  to  time  Taried  as  seems  expedient ;  and  a 
County  Court  so  appointed  to  have  admiralty  jurisdiotion,  and  no 
other  County  Court,  shall,  for  the  purposes  of  this  act,  be  deemed  a 
County  Court  having  admiralty  jurisdiction  :  Provided  that  no  judge 
of  a  County  Court,  except  the  judges  of  the  London  court,  shall  have 
jurisdiction  in  the  city  of  London  (6). 


haymg  jariadiction  to  adjadioatenpon  all 
elaims  that  may  be  made  against  the 
property.  Thos  until  recently  the 
Court  of  Admiralty  itself  had  not  jaris- 
diction  to  entertain  the  claims  of  mort- 
gagees.   See  Treatise,  p.  27. 

Let  US  sappose  a  snit  in  rem  insti- 
tuted in  the  County  Court  in  a  cause  of 
damage  falling  within  its  jurisdiction. 
The  plaintiff  in  such  cause  claims  to 
enforce  against  the  property  such  lien 
as  damage  confers.  Process  is  served 
on  the  property  in  the  same  way  as  in 
the  Admiralty  Court,  and  such  service 
is  notice  to  all  persons  having  any  inte- 
rest in  the  property  of  the  claim.  If 
such  persons  wish  to  dispute  the  exist- 
ence of  the  fEtcts  on  which  the  lien  of 
the  plaintiff  depends,  they  may,  it  is 
dear,  enter  an  appearance  in  the 
County  Court  as  defendants  and  contest 
the  claim,  unless  their  interest  in  the 
property  depends  upon  some  claim 
against  the  property  (such  as  a  claim 
founded  on  bottomry,  for  instance) 
which  the  County  Court  has  not  juris- 
diction to  adjudicate  upon.  But  even 
if  their  interest  in  the  property  does 
depend  ui>on  some  claim  which  the 
County  Court  has  not  jurisdiction  to 
adjudicate  upon,  it  is  certainly  not 
clear  (at  least  in  cases  where  their 
interest  is  undisputed)  that  they  may 
not  enter  an  appearanoe  as  defendanlt 
in  the  suit,  and  contest  the  fitcts  upon 
which  the  plaintiff's  claim  rests.  But 
even  if  they  cannot  contest  these  facts 
in  the  County  Court,  they  may  cer- 
tainly appear  there,  and  move  to  have 
the  cause  transferred  to  the  Court  of 
Admiralty,  in  order  that  they  may 
contest  the  facts  before  that  tribunal. 


The  provisions  of  the  8th  section 
dearly  apply  to  such  a  case  as  this. 
And  see  C.  C.  Orders,  12;  P.  C. 
Orders,  13. 

Thus  it  will  be  observed  that  all 
persons  interested  in  the  property  have 
notice  of  the  plaintiff's  claim,  and  have 
an  opportunity  of  appearing  to  dispute 
the  facts  on  which  his  claim  rests.  It 
is  submitted  that  nothing  more  is 
necessary  to  render  the  decree  of  the 
court  upon  the  question  that  the 
plaintiff  is  entitied  to  the  lien  he 
daims  binding  upon  all  pei'sons  inte- 
rested in  the  property. 

If  when  the  plaintiff's  right  to  the 
lien  he  claims  is  established,  any  diffi- 
culty arises  as  to  whether  his  lien  does 
or  does  not  take  precedence  of  the  lien 
of  other  daimaots,  if  the  lien  of  any 
of  the  other  claimants  arises  out  of  a 
claim  which  the  County  Court  has  not 
jurisdiction  to  adjudicate  upon,  then 
no  doubt  the  distribution  of  the  pro- 
ceeds must  be  made  by  the  Court  of 
Admiralty.  But  it  is  apprehended  that 
the  powers  given  by  the  act  for  the 
transfer  of  causes  to  the  Court  of  Admi- 
ralty are  amply  sufficient  to  provide  for 
such  cases.  The  result  seems  to  be  this, 
all  persons  interested  in  the  property 
are^  if  they  do  not  appear,  concluded  by 
proceedings  in  rem  in  the  County 
Court.  If  they  do  appear,  the  County 
Court,  if  it  is  competent  to  do  so,  will 
protect  their  interests,  if  not,  it  will 
transfer  the  suit  to  the  Admiralty  Court, 
that  their  interests  may  be  protected 
there. 

(6)  See  the  Orders  in  Coundl,  post^ 
p.  20. 


STATUTES. 


S^l^of  m.  Any  County  Court  hiring  admizalty  jmudiction  bIuU  liATe 
rj?[^7^  jttriadiction,  and  all  powera  and  authorities  relating  thereto,  to 
of  Cuonty  ^  '^^  determine^  aabject  and  according  to  the  provisions  of  thia 
CottiU.        act,    the   following  cansea   (in   this   act   referred  to   aa  admiralty 

•): 

(L)  As  to  any  daim  (c)  for  salyage— any  cause  in  which  the 


{e]  The  nstiire  of  the  joriadietion 
eonferred  by  this  flection  has  already 
beendiflcoflfled,  tupra,  p.  1,  n.  (a),  bat  the 
extent  of  the  jnrudietion  is  a  qaestion 
on  which  some  difficulty  may  arise.  In 
claims  for  neoesuries  and  for  damage 
to  cargo,  the  Court  of  Admiralty  has 
only  a  limited  jorisdiction.  For  in- 
stance, in  saits  for  necessaries,  the 
Conrt  of  Adminlty  has  jariadiction  only 
in  ibe  following  cases :  1.  Where  the 
claim  is  for  necessaries  supplied  to  a 
foreign  ship  in  a  British  or  colonial 
port.  2.  Where  the  claim  is  for  neces- 
saries supplied  to  a  British  ship  else- 
where than  in  the  port  to  which  she  be- 
longs, and  no  owner  or  part  owner  of  the 
ship  is  domiciled  in  England.  3.  Where 
the  claim  is  for  building,  equipping,  or 
repairing  any  ship  which  is  under  arrest 
of  the  Admiralty  Court.  See  Treatise, 
p.  156. 

In  suits  for  damage  to  cargo  the 
Admiralty  Court  has  jurisdiction  only  in 
those  cases  which  &U  within  the  6th 
section  of  the  Admiralty  Court  Act, 
1861.    See  Treatise,  p.  85. 

The  words  of  the  3rd  section  of  the 
County  Courts  Admiralty  Jurisdiction 
Act,  the  court  shall  have  jurisdiction  as 
to  any  daim  for  necessaries,  and  as  to 
any  claim  for  damage  to  cargo,  are,  if 
taken  by  themselves  in  their  strict 
grammatical  meaning,  wide  enough  to 
confer  upon  the  Coonty  Courts  a  much 
more  extended  jurisdiction  than  that 
which  the  Court  of  Admiralty  itself 
possesses.  But  it  is  submitted  that 
it  was  not  intended  by  the  legislature 
to  give  the  County  Courts  a  more 
extended  jurisdiction  than  the  Court 
of  Admiralty,    and   that   the   words 


any  daim  must  be  interpreted  in  a 
qualified  sense,  and  not  to  extend  to 
d^ms  which  aie  not  cognizable  by  the 
Court  of  Admiralty.  The  provinons 
contained  in  the  26%h  section  foe  appeal 
from  a  County  Court  to  the  Court  of 
Admiralty,  seem  to  imply  that  it  was 
intended  by  the  act  that  the  jurisdic- 
tion of  the  County  Courts  should  not  be 
more  extensive  than  the  jurisdiction  of 
the  Court  of  Admiralty. 

The  reasonable  construction  of  the 
act  is  Uiat  the  County  Courts  hare  juris- 
diction as  to  claims  for  necessaries  only 
in  such  cases  as  &I1  within  the  6th 
section  of  the  3  &  4  Vict.  e.  65,  and 
the  5th  section  of  the  Admiralty  Court 
Act,  1861.  The  word  "necessaries"  as 
used  in  the  3rd  section  of  the  present  act 
seems  not  intended  to  include  such  claims 
for  building,  equipping,  and  repairing, 
as  fall  only  within  the  4th  section  of 
the  Admiralty  Court  Act,  1861,  and 
the  provisions  of  the  last-mentioned 
section  do  not  appear  to  be  applicable 
to  the  County  Courts.  The  jurisdic- 
tion of  the  County  Courts  as  to  claims 
for  damage  to  cargo,  extends  only  to 
cases  falling  within  the  6th  section  of 
the  Admiralty  Court  Act,  1861. 

There  seems  to  be  no  reason  why 
any  number  of  claimants,  each  pre- 
ferring a  claim  not  exoeeding  in  amount 
the  limit  fixed  by  the  statute,  should 
not  at  the  same  time  proceed  by  sepa- 
rate actions  to  enforce  their  claims 
against  the  same  property.  A  County 
Court  may  entertun  any  number  of 
claims  brought  by  separate  plaintiflb, 
provided  the  amount  of  each  individual 
claim  is  within  the  amount  fixed. 


31  &  32  VICT.  c.  71. 


9 


value  of  the  property  sayed  does  not  exceed  one  thousand 
pounds,  or  in  which  the  amount  claimed  does  not  exceed  three 
hundred  pounds  : 
(2.)  As  to  any  claim  for  towage,   necessaries,  or  wages — any 
cause   in  which  the  amount   daimed   does   not  exceed  one 
hundred  and  fifty  pounds  : 
(3.)  As  to  any  claim  for  damage  to  cargo,  or  damage  by  collision 
— any  cause  in  which  the  amount  claimed  does  not  exceed 
three  hundred  pounds  : 
(4.)  Any  cause  in  respect  of  any  such  claim  or  claims  as  afore- 
said, but  in  which  the  value  of  the  property  saved  or  the 
amount  claimed  is  beyond  the  amount  limited  as  above  men- 
tioned, when  the  parties  agree  by  a  memorandum  signed  by 
them  or  by  their  attorneys  or  agents  that  any  County  Court 
having  admiralty  jurisdiction,  and  specified  in  the  memorandum, 
shall  have  jurisdiction  (d). 
lY.   Nothing  in  this  act,  or  in  any  Order  in  Council  under  it,  shall  Restric- 
coufer  on  a  County  Court  jurisdiction  in  any  prize  cause,  or  in  any  tions  on 
other  matter  within  the  Naval  Prize  Act,  1864,  or  in  any  matter  c^^t^Q. 
arising  under  any  of  the  acts  for  the  suppression  of  the  slave  trade,  risdictioa 
or  any  admiralty  jurisdiction  by  way  of  appeal  (e).  in  certain 

V.  From  and  after  the  time  specified  in  each  Order  in  Council  cases, 
under  this  act  appointing  a  County  Court-  to  have  admiralty  juris-  Jj^  County 
diction  within  any  district   as  the  time  from  which  this  act  shall  ^^^^^  ^^^^ 
have    effect    in    and   throughout   that    district,    no   County   Court,  appointed 
other   than   the   County  Court  so   appointed,    shall   have  jurisdic-  to  have 
tion  within  that  district  in  any  admiralty  cause  ;  provided  that  all  j«risdic- 
admiralty  causes  at  that  time  pending  in  any  County  Court  within      '^' 
that  district  may  be  continued  as  if  no  such  Order  in  Council  had 
been  made  (/). 

YI.  The  High  Court  of  Admiralty  of  England,  on  motion  by  any  As  to 
party  to  an  admiralty  cause  pending  in  a  County  Court,  may,  if  it  *5*"«'^'' 
shall  think  fit,  with  previous    notice    to    the    other  party,  transfer  Qoonty 


(d)  At  first  sight  it  may  appear  as  if 
the  proTisions  of  the  4ih  clause  are  incon- 
sistent with  proceedings  in  rem.  But  this 
is  not  so,  for  all  persona  interested  in 
the  property  may  become  parties  to  a 
suit  in  remj  and  the  jurisdiction  can- 
not be  extended  save  by  the  agreement 
of  all  the  persons  who  are  parties  to 
the  suit.  See  Treatise,  p.  112  n.  (Q. 
See  Ad.  Kules,  155;  Appendix,  p. 
xliii. 

(e)  The  circumstance  that  the  legis- 
lature considered  it  necessary  to  insert 


such  a  provision  as  this  in  the  act, 
affords  an  argument  in  favour  of  the 
construction  of  the  act  contended  for  in 
note  (a),  suprOf  p.  1. 

(/)  This  section  seems  to  take  away, 
subject  to  the  proviso,  all  common  law 
jurisdiction  as  to  the  claims  mentioned 
in  sect.  8,  from  all  County  Courts  other 
than  the  County  Courts  mentioned  in 
the  Order  in  Council,  and  all  such 
claims  seem  to  be  subject  to  the  pro- 
visions of  this  act. 
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Court  by 
order  of 
High  Coart 
of  Admi- 
ralty. 

As  to 

transfer  of 
causes  by 
order  of 
County 
Court  to 
High  Court 
of  Admi- 
ralty. 


As  to 
transfer  of 
causes  to 
other 
County 
Courts  or 
Court  of 
Admiralty. 


the  caiue  to  the  High  Court  of  Admiralty,  and  may  order  aeca- 
rity  for  costBy  or  impose  such  other  terms  as  to  the  court  may 
seem  fit  (g), 

YIL  If  during  the  progress  of  an  admiralty  cause  in  a  County 
Court  it  appears  to  the  court  that  the  subject  matter  exceeds  the 
limit  in  respect  of  amount  of  the  admiralty  jurisdiction  of  the  court, 
the  validity  of  any  order  or  decree  theretofore  made  by  the  court 
shall  not  be  thereby  affected,  but  (unless  the  parties  agree  by  a 
memorandum  signed  by  the/n  or  by  their  attorneys  or  agents,  that 
the  court  shall  retain  jurisdiction,)  the  court  shall  by  order  transfer 
the  cause  to  the  High  Court  of  Admiralty  ;  but  that  court  may, 
nevertheless,  if  the  judge  of  that  court  in  any  case  thinks  fit,  order 
that  the  cause  shall  be  prosecuted  in  the  County  Court  in  which  it  was 
commenced,  and  it  shall  be  prosecuted  accordingly  (h), 

VIIL  If  during  the  progress  of  an  admiralty  cause  in  a  County 
Court  it  shall  appear  to  the  court  that  the  cause  could  be  more  con- 
veniently prosecuted  in  some  other  County  Court,  or  in  the  High 
Court  of  Admiralty  of  England,  the  court  may  by  order  transfer  it  to 
such  other  County  Court,  or  to  the  High  Court  of  Admiralty  of  Eng- 
land, as  the  case  may  be,  and  the  cause  shall  thenceforward  be  so 
prosecuted  accordingly  (i). 


(^)  It  is  to  be  obserred  that  only  apaHy 
to  a  cause  is  entitled  by  the  proyisions 
of  this  section  to  apply  to  the  Court  of 
Admiralty  on  motion.  A  person  inte- 
rested in  the  property  intending  to 
apply  to  the  Admiralty  Court  for  a 
transfer  of  the  cause  under  this  section, 
must  first  enter  an  appearance  in  the 
County  Court  in  which  the  cause  is  insti- 
tuted. See  County  Court  Orders,  12  ; 
Passage  Court  Orders,  18.  As  to 
the  practice  with  reference  to  motions 
in  the  Court  of  Admiralty,  see  Treatise, 
p.  802. 

(h)  It  is  a  little  difficult  to  under- 
stand the  meaning  of  the  proyisions  of 
this  section.  In  every  case  the  plaintiff 
on  instituting  a  cause  must  limit  his 
claim  to  the  amount  in  respect  of  which 
the  court  has  jurisdiction,  so  that  ex- 
cept in  oases  of  salvage  the  section  can 
only  apply  to  cases  where  it  aj^P^^i  to 
the  oourt  that  the  plaintiff  is  entitled 
to  moi-e  than  he  claims.  It  is  to  be 
ohserred  that  there  is  no  express  pro- 
vision for    the   abandonment    by  the 


plaintiff  of  the  excess  of  his  claim, 
similar  to  the  enactment  contained  in 
the  County  Court  Acts,  and  it  is  exceed- 
ingly doubtful  whether  the  provisions  of 
the  S4th  section  of  the  present  act  are 
sufficient  to  render  the  County  Court 
practice,  as  to  abandonment,  applicable. 
It  seems  as  though  it  were  intended  in 
all  cases  where  it  appears  that  the 
subject  matter  of  the  suit  exceeds  the 
limit  in  respect  of  the  amount  of  the 
jurisdiction  of  the  court,  that  the  mode 
of  proceeding  laid  down  in  this  section 
should  be  followed,  unless  the  parties 
otherwise  agree.  If  the  jurisdiction 
conferred  upon  a  County  Court  may  be 
exercised  by  proceedings  in  rem^  there 
seems  to  be  good  reason  vhy  it  should 
not  be  in  the  power  of  the  phuntiff  to 
abandon  a  portion  of  his  claim,  and  so 
obtain  the  adjudication  of  a  County 
Court  on  a  matter  not  properly  falling 
within  its  jurisdiction. 

(»)  This  power  may,  it  seems,  be  ex- 
ercised by  the  court  in  which  the  cause 
is   pending,   without    any  application 
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IX.  If  any  penon  ali&ll  take  in  the  High  Court  of  Admiralty  of 
England  or  in  any  superior  conrt  proceedings  which  he  might,  without 
agreement,  have  taken  in  a  County  Court,  except  by  order  of  the 
judge  of  tile  High  Court  of  Admiralty  or  of  such  superior  court  or  of 
a  County  Court  having  admiralty  jurisdiction,  and  shall  not  recover  a 
sum  exceeding  the  amount  to  which  the  jurisdiction  of  the  County 
Court  in  that  admiralty  cause  is  limited  by  this  act,  and  also  if  any 
person  without  agreement  shall,  except  by  order  as  aforesaid,  take 
proceedings  as  to  salvage  in  the  High  Court  of  Admiralty  or  in  any 
superior  court  in  respect  of  property  saved,  the  value  of  which  when 
saved  does  not  exceed  one  thousand  pounds,  he  shall  not  be  entitled 
to  costs,  and  shall  be  liable  to  be  condemned  in  cosjbs,  unless  the 
judge  of  the  High  Court  of  Admiralty  or  of  a  superior  court  before 
whom  the  cause  is  tried  or  heard  shall  certify  that  it  was  a  proper 
admiralty  cause  to  be  tried  in  the  High  Conrt  of  Admiralty  of  England 
or  in  a  superior  court  ( j). 


Restric- 
tions on 
proceedings 
in  the 
Conrt  of 
Admiralty 
or  superior 
ooart. 


being  made  by  any  party  to  the  cause. 
And  see,  ss.  23  &  32. 

ij)  By  the  drd  section  the  jurisdic- 
tion of  the  County  Courts  is  made  to 
depend  upon  the  amount  of  the  olairo, 
and  wherever  the  amount  of  the  daim 
exceeds  the  limit  fixed,  the  ease  is  one 
which  cannot  be  taken  in  a  County 
Conrt.  Although  the  manner  in  which 
the  present  section  is  6ramed  would 
seem  to  favour  the  supposition  that  a 
plaintiff  is  to  be  deprived  of  his  costs 
only  in  cases  where  the  amount  of  the 
claim  made  is  within  the  limit  in  re- 
spect of  amount,  but  this  can  hardly 
be  the  meaning  of  the  section.  The 
reasonable  construction  to  be  put  upon 
the  section  is  by  construing  it  as  having 
reference  to  the  amount  actually  found 
to  be  due  in  the  cause.  See  Beard  v. 
Perry,  2  B.  &  S.  493,  and  the  cases 
there  cited. 

The  provisions  of  this  section  with 
reference  to  salvage  require  considera- 
tion. It  must  be  remembered,  that  by 
the  statutes  in  force  before  the  passing 
of  the  present  statute,  the  jurisdiction 
of  the  Admiralty  Court  in  cases  of  sal- 
vage, where  the  value  of  the  property 
saved  did  not  exceed  10002.,  or  where 
the  sum  claimed  did  not  exceed  200Z., 


was  entirely  taken  away,   except    in 
cases  arising  within  the  jurisdiction  of 
the  Court  of  Admiralty  of  the  Cinque 
Ports.     See  Treatise,  p.  113. 

If  a  plaintiff  institoted  proceedings 
in  the  Conrt  of  Admiralty  in  a  cause  of 
salvage  not  arising  within  the  juris- 
diction of  the  Court  of  Admiralty  of  the 
Cinque  Ports,  and  it  appeared  in  the 
eonrse  of  the  proceedings  that  the  pro- 
perty saved  did  not  exce^  10002.,  the 
suit  was  dismissed  and  the  plaintiff 
was  liable  to  be  condemned  in  costs. 
This  being  the  state  of  the  law  before 
the  passing  of  the  present  act,  it  is 
difficult  to  understand  what  Ib  the 
object  of  the  provision  in  the  9th 
section  with  reference  to  proceedings  in 
the  Court  of  Admiralty  in  salvage  cases 
when  the  value  of  the  property  saved 
does  not  exceed  10002.  It  may  be,  that 
the  object  of  the  clause  is  simply  to 
prevent  the  plaintiff  recovering  costs  in 
cases  arising  within  the  jurisdiction  of 
the  Cinque  Ports ;  but  if  so,  it  is  strange 
that  such  intention  is  not  distinctly 
expressed.  What  other  meaning  the 
clause  may  have  it  ia  impossible  to 
eonjeeture,  unless,  indeed,  the  latter 
portion  of  the  section  has  the  effect  of 
restoring  to   the  Conrt  of  Admiralty 
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Powers,  &c 
of  judges 
and  regis- 
trars. 


X.  la  an  admiralty  cauae  in  a  Ooonty  Court  the  cause  ahall  be 
heard  and  determined  in  like  manner  as  ordinary  civil  caoses  are  now 
heard  and  determined  in  Oounty  Courts ;  aaye  and  except  that  in 
any  admiralty  cause  of  salvage,  towage,  or  oolilsion  the  County 
Court  judge  shall,  if  he  think  fit,  or  on  the  request  of  either  party 
to  such  cause,  be  assisted  by  two  nautical  assessors  in  the  same 
way  as  the  judge  of  the  High  Court  of  Admiralty  is  now  assisted  by 
nautical  assessors  {k). 

XL  In  any  such  admiralty  cause  as  last  aforesaid  it  shall  be  lawful 
for  the  judge  of  the  County  Court,  if  he  think  fit,  and  he  shall,  upon 
request  of  either  party,  summon  to  his  assistance  in  such  manner  as 
general  orders  shall  direct  two  nautical  assessors,  and  such  nautical 
assessors  shall  attend  and  assist  accordingly. 

XIL  The  decree  of  the  County  Court  in  an  admiralty  cause  shall 
be  enforced  against  the  person  or  persons  summoned  as  the  defendant 
or  defendants  in  the  same  manner  as  the  decrees  of  the  said  court  are 
enforced  in  ordinary  civil  causes^  save  and  except  as  in  this  act  other- 
wise provided  (1). 

XIII.  The  judge  of  every  County  Court  having  admiralty  jurisdic- 
hayrsame  ^^^^'  ^^^^  ^^^  "^^  determine  admiralty  causes  at  the  usual  courts 
force  as  l^^ld  within  his  jurisdiction,  or  at  special  courts  to  be  held  by  him, 
and  which  he  is  hereby  required  to  hold  as  soon  as  may  be  after  he 
shall  have  had  notice  of  an  admiralty  cause  having  arisen  within  the 
jurisdiction  of  his  court. 


Power  to 
jndge  of 
County 
Coart  to 
smmmon 
naotical 
assessors  to 
his  assist- 
anoe. 

Decrees  in 
County 
Courts  in 
admiralty 


those  in 

civil 

causes. 

Admiralty 
causes  to 
be  heard 
at  usual 
courts. 


jurisdiction  in  salvage  cases  where  the 
value  of  the  property  saved  does  not 
exceed  lOOOZ.,  and  of  conferring  upon 
plaintiffs  who,  in  such  cases,  institute 
proceedings  in  the  court,  by  agreementf 
a  right  to  costs. 

The  statements  contained  in  the 
Treatise  with  reference  to  costs  in 
suits  of  salvage,  p.  114 ;  in  suits  of 
towage,  p.  154 ;  in  suits  for  neces- 
saries, p.  161  ;  in  suits  for  wages, 
p.  178 ;  in  suits  for  damage  to  cargo, 
p.  90  ;  and  the  general  observations  on 
costs,  p.  288,  must  all  be  read  as 
modified  by,  and  subject  to,  the  pro- 
visions of  the  present  section. 

{i)  This  section  applies  only  to  the 
mode  of  proceeding  at  the  hearing.  The 
assessors  are  simply  to  assist  the  judge 
in  the  cases  mentioned  ;  they  are  not  to 
take  any  part  in  the  actual  decision  of 
the  cause  before  the  court.  See  Treatise^ 
p.  271. 


An  important  question  arises  on  this 
section.  Bo  the  introductory  words  of 
the  section  confer  upon  the  parties  the 
right  of  insisting  upon  trial  by  jury,  or 
does  the  provision  that  the  judge  may 
in  certain  cases  be  assisted  by  assessors 
lead  to  the  inference  that  in  admiralty 
causes  the  decision  is  to  rest  with  him 
alone?  The  reasonable  conclusion  seems 
to  be  that  it  is  intended  that  admiralty 
causes  shall  be  tried  by  a  judge  without 
a  jury. 

It  is  to  be  observed  that  the  act 
makes  no  express  provision  for  pro- 
ceedings similar  to  the  proceedings 
before  the  registrar  and  merehantSf 
which  form  so  valuable  a  part  of  the 
procedure  of  the  Court  of  Admiralty. 
See  Treatise,  p.  275 ;  and  see  9  &  10 
Vict.  c.  95,  s.  77. 

(/)  This  section  has  already  been 
considered,  see  auprUf  p.  6,  n. 
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XIV.  The  registrar  of  each  Oouniy  Oourt  haviog  admiralty  jurifldic-  Appomt- 
tion  shall  from  time  to  time  frame  a  list,  to  be  approved  by  the  judge  °^®"^  ^' 
of  the  High  Court  of  Admiralty  before  whom  the  same  shall  be  laid  J^'co^Jy 
by  the  County  Court  judge,  and  without  whose  approval  it  shall  have  Court. 
no  validity,  of  assessors,  of  persons  of  nautical  skill  and  experience 
residing  or  having  places  of  business  within  the  district  of  the  County 
Oourt,  to  act  as  assessors  in  that  court,  and  shall  cause  the  list  to  be 
published  in  the  London  Oazette, 

XV.  Every  person  named  in  the  list  of  assessors  so  framed  and  Attendance 
approved  shall  attend  the  County  Court  under  such  circumstances,  and  of  ^^b^- 
in  such  rotation,  and  subject  to  such  regulations,  and  shall  receive  °^'*' 
such  fees  for  his  attendance,  as  general  orders  shall  direct,  and  for 

every  wilful  non-attendance  shall  be  liable,  at  the  discretion  of  the 
court,  to  a  penalty  not  exceeding  five  pounds  (m). 

XYI.  Every  assessor  named  in  such  list  shidl  hold  his  office  uutil  Removal  of 
a  new  list  of  assessors  shall  have  been  framed  and  approved  as  afore-  asaesaors. 
said,  or  until  he  shall  resign  his  appointment. 

XVII.  The  registrars  of  the  County  Courts  shall  be  remunerated  Remnnera- 
for  their  duties  in  admiralty  causes  by  receiving  for  their  own  use  ^^P^  ^^  ^' 
such  fees  as  general  orders  shall  direct.  ^ 

XVIII.  A  scale  of  costs  and  charges  in  admiralty  causes  in  the  Scale  of 
County  Courts  shall  be  prescribed  by  general  orders.  ^**^- 

XIX.  The  registrar  of  a  County  Court  shall  have  power  to  admin-  Power  to 
ister  oaths  in  relation  to  auy  admiralty  cause  in  a  County  Court ;  and  registrars 
any  person  who  shall  wilfully  depose  or  affirm  falsely  before  the  J°  *a>»"»'8" 
registrar  in  any  admiralty  cause  shall  be  deemed  to  be  guilty  of  aQ^]^^)^^ 
peijury,  and  shall  be  liable  to  all  the  pains  and  penalties  attaching  to  evidence, 
wilful  and  corrupt  perjury. 

XX  Evidence  taken  in  any  admiralty  cause  before  the  registrar  Evidence 
of  a  County  Court,  as  the  judge  of  a  County  Court  or  general  orders  before  re- 
shall  direct,  shall  be  received  as  evidence  in  any  other  County  Court,  ^^?^"^,  'V 
saving  all  just  exceptions ;   and  the  registrar  of  auy  County  Court  j^^iQijij^y 
shall,  for  the  purpose  of  the  examination  of  any  witnesses  within  Court, 
the  district  of  that  oourt,  have  all  and  the  like  powers  and  autho- 
rities of  an  examiner  of  the  High  Court  of  Admiralty  of  England, 
and  evidence  taken  by  him  in  that  capacity  shall  be  received  as 
evidence  in  the  High  Court  of  Admiralty  of  England,  saving  all  just 
exceptions  (n). 

XXI.  Proceedings  in  an  admiralty  cause  shall  be  commenced —       As  to  pro- 
(1.)  In  the  County  Court  having  admiralty  jurisdiction  within  ^f^i°^  *^ 

(m)  See  County  Goort  Orders,  69 —  depositions  received  as  evidence  at  the 

78  ;  Passage  Court  Orders,  48 — 52.  hearing  of  the  caase.     The  evidence  is 

(»)  The  effect  of  this  section  is  to  to  be  taken  "as  the  jndge  of  a  County 

enable  the  parties  to  have  their  wit-  Court  eras  general  orders  shall  direct." 

nesses  examined  before  any  registrar  of  No  general  orders  have  been  made  with 

a  Connty  Court,  and  to  have  the  written  refereoce  to  this  matter,  ao  that  in  all 
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the  district  of  which  the  Tessel  or  property  to  which  the 
cause  relates  is  at  the  commencement  of  the  proceedings : 
(2. )  If  the  foregoing  rule  be  not  applicable,  then  in  the  Connty 
Oonrt  having  admiralty  jurisdiction  in  the  district  of  whidi 
the  owner  of  the  vessel   or  property  to   which  the  cause 
relates,  or  his  agent  in  England,  resides,  or  if  such  owner 
or  agent  does  not  reside  within  any  such  district,  then  in 
the  County  Court  having  admiralty  jurisdiction  the  district 
whereof  is  nearest  to  the  place  where  such  owner  or  agent 
resides : 
(3.)  If  for  any  reason  the  last  foregoing  rule  is  not  applicable 
or  cannot  be  acted  on,  then  in  such  County  Court  having 
admiralty  jurisdiction  as  general  orders  direct  (o)  : 
(4.)  In  any  casein  the  County  Court  or  one  of  the  County  Courts 
having  admiralty  jurisdiction  in  which  the  parties  by  a  mem- 
orandum, signed  by  them  or  by  their  attorneys   or  agents, 
agree  shall  have  jurisdiction  in  tiie  cause. 
XXIL  In  an  admiralty  cause  in  a  County  Court  if  evidence  be 
given  to  the  satisfaction  of  the  judge,  or  in  his  absence  the  registrar 
of  the  court,  that  it    is  probable  that  the  vessel  or  property  to 
which  the  cause  relates  will  be  removed  out  of  the  jurisdiction  of 
the  court  before  the  plaintiff's  claim  is  satisfied,  it  shall  be  lawful 
for  the  said  judge,  or  in  his  absence  for  the  registrar,  to  issue  a 
warrant  for  the  arrest  and  detention  of  the  said  vessel  or  property, 
unless  or  until  bail  to  the  amount  of  the  claim  made  in  such  cause, 
and  to  the  reasonable  costs  of  the  plaintiff  in  such  clause,  be  entered 
into  and  perfected,  according  to  general  orders,  by  or  on  behalf  of  the 
owner  of  the  vessel  or  property  or  his  agent,  or  other  the  defendant 
in  such  cause ;   and,  except  as  in  this  section  expressly  provided, 
there  shall  be  no  arrest  or  detention  of  a  vessel  or  property  in  an 
admiralty  cause  in  a  County  Court  otherwise  than  in  execution  (p). 

XXIII.  For  the  execution  of  any  decree  or  order  of  a  County 
Court  in  an  admiralty  cause  the  court  may  order,  and  the  registrar 
on  such  order  may  seal  and  issue,  and  any  officer  of  any  County 
Court  may  execute,  process  according  to  general  orders ;  provided 
that  where  under  such  process  a  vessel  or  property  would  or  might 
be  sold,  then,  if  the  owner  of  the  vessel  or  property  desires  that 
the  sale  should  be  conducted  in  the  High  Court  of  Admiralty  instead 


cases  it  will  be  necessary  for  the  party 
desiring  to  have  witnesses  examined 
before  a  registrar,  to  obtain  an  order 
from  the  jndge  of  the  court  in  which 
the  cause  is  pending  for  the  examina- 
tion. The  examination  is  to  be  con- 
ducted in  the  same  manner  as  an 
examination  before  an  examiner  of  the 


Court  of  Admiralty.  See  Treatise,  p.  265. 

(o)  No  general  orders  have  been 
inued  in  pursuance  of  the  third  daose 
of  this  section.  Indeed  it  is  difficult  to 
understand  to  what  cases  the  daose  is 
intended  to  apply. 

(p)  The  meaning  of  this  SAction  has 
been  discussed  above^  p.  5,  n. 
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of  in  the  Oounty  Court,  he  shall  be  entitled,  on  security  for  coats 
being  first  given,  and  subject  and  according  to  such  other  provisions 
88  general  orders  direct,  to  obtain  an  order  of  the  County  Court  for 
transfer  of  the  proceedings  for  sale,  with  or  without  (as  the  judge 
of  the  County  Court  thinks  fit)  the  tnmsfer  of  the  subsequent  pro- 
ceedings in  the  cause,  to  the  High  Court  of  Admiralty,  which  court 
shall  have  jurisdiction  and  all  powers  and  authorities  relating  thereto 
accordingly  (q). 

XXIV.  Such  decrees  and  orders  of  County  Courts  in  admiralty  Kegistra- 
causes  as  general  orders  shall  direct  shall  be  registered  with   the  ^^^  of 
registrar  of  County  Court  judgments  in  London  in  such  manner  as  ^^''^^  ^^^ 
general  orders  shall  direct  (r). 

XXY.  The  Court  of  Passage  of  the  borough  of  Liverpool  shall,  Conourrent 
upon  an  Order  in  Council  being  made  which  shall  appoint  the  County  jarisdio* 
Court  of  Lancashire  holden  at  Liverpool  to  have  admiralty  juris-  n^°_?^  ^^^ 
diction,  have  the  like  jurisdiction,   powers,  and  authorities  as  by  Passage, 
that  order  are  conferred  on  the  said  County  Court ;   but  nothing 
herein  shall  be  deemed  to  enlarge  the  area  over  which  the  jurisdiction 
of  the  Court  of  Passage  extends,  or  to  alter  the  rules  and  regulations 
for  holding  the  said  court,  or  to  take  away  or  restrict  any  juris- 
diction, power,  or  authority  already  vested  in  that  court ;   and  fees 
received  in  that  court  under  this  act  shall  be  dealt  with  as  fees 
received  in  that  court  under  its  ordinary  jurisdiction  (s). 


(q)  See  supra,  p.  5,  n.  It  is  to 
be  obeenred  that  the  owner  of  the 
property  is  erUUledf  on  complying  with 
the  conditions  imposed  by  the  act,  to 
have  an  order  granted  for  transfer  of 
the  prooeedings  for  sale.  See  Connty 
Conrt  Orders,  46—48  ;  Passage  Court 
Orders,  68  and  69.  It  seems  the  ap- 
plication cannot  be  made  nnder  this 
section  nntil  after  a  decree  has  been 
made  for  the  sale  of  the  property.  On 
application  for  the  transfer  of  the  pro- 
ceedings for  sale,  the  jadge  may,  if  he 
thinks  fit,  transfer  the  snbseqaent  pro- 
oeedings in  the  canse  to  the  High  Conrt 
of  Admiralty.  But  it  is  to  be  remem- 
bered that  the  powers  conferred  by  this 
section  are  qnite  distinct  from  the  more 
general  powers  conferred  by  the  eighth 
section.     See  also  sect.  32. 

(r)  See   County  Conrt   Orders   33 ; 
and  see  15  ft  16  Vict.  c.  54,  s.  18. 

(a)  This  section  enables  the  Court  of 
Passage  of  the  borough  of  lirerpool  to 


exercise  within  theareaof  itsjnrisdiction, 
the  same  jurisdiction,  powers  and  antbo- 
rities  which  by  the  act,  and  the  Orders 
in  CouncU  made  in  pursuance  thereof, 
are  conferred  upon  the  County  Courts. 

With  reference  to  the  area  of  the 
jurisdiction  of  the  Court  of  Passage,  it 
seems  to  be  undoubted  that  from  time 
immemorial  it  has  exercised  jurisdiction 
to  try  causes  of  action  arising  within 
the  borough  or  port  of  LiverpooL  See 
Grocott's  Practice  of  the  Court  of 
Passage,  p.  7 ;  and  see  Beport  of  an 
Inquiry  there  referred  t«.  It  is  to 
be  obseired  that  the  jurisdiction  of  the 
court  to  try  and  determine  an  admiralty 
cause,  does  not  depend  upon  the  ques- 
tion, which  is  all  important  at  oommon 
law,  whether  the  cause  of  action  did  or 
did  not  arise  within  the  jurisdiction. 
The  admiralty  jurisdiction  of  the  court 
is  regulated  by  the  rules  laid  down  in 
sect.  21.  Thus  it  would  appear  that 
jurisdiction  is  conferred  upon  the  Court 
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XX  VL  An  appeal  may  be  made  to  the  High  Ooort  of  Admixalty 
of  Englaod  from  a  final  decree  or  order  of  a  County  Court  in  an 
admiralty  cauBe,  and,  by  permisaion  of  the  judge  of  the  County  Court, 
from  any  interlocutory  decree  or  order  therein,  on  security  for  coflta 
being  first  given,  and  subject  to  such  other  proyisions  aa  general 
orders  shall  direct  (t), 

XXVIL  No  appeal  shall  be  allowed  unless  the  instrument  <^ 
appeal  is  lodged  in  the  registry  of  the  High  Court  of  Admiralty 
within  ten  days  from  the  date  of  the  decree  or  order  appealed  from, 
but  the  judge  of  the  High  Court  of  Admiralty  of  England  may,  on 
sufBcieut  cause  being  shown  to  his  satisfaction  for  such  omission, 
allow  an  appeal  to  be  prosecuted,  notwithstanding  that  the  instru- 
ment of  appeal  has  not  been  lodged  within  that  time. 

XXYIII.  No  appeal  shall  be  allowed  if,  before  the  decree  or  order 
is  made,  the  parties  shall  have  agreed  by  a  memorandum  signed  by 
them,  or  by  their  attorneys  or  agents,  that  the  decree  or  order  shall 
be  final ;  and  any  such  agreement  need  not  be  stamped,  except  in 
respect  of  any  fee  imposed  by  general  orders. 

XXIX.  There  shall  be  no  appeal  from  a  decree  or  order  of  the 
High  Court  of  Admiralty  of  England  made  on  appeal  from  a  County 


of  Passage  in  all  cases  where  the  pro- 
perty to  which  the  cause  relates  is  within 
the  borough  or  port  of  Liverpool,  or 
where  the  owner  of  the  property  to  which 
the  cause  relates  resides  within  the 
borough. 

The  25th  section  seems  to  have  been 
introduced  into  the  act  without  much 
regard  to  the  context.  There  is  no 
express  enactment  rendering  the  pro- 
yisions of  the  act  with  respect  to  pro- 
oeedings  in  the  County  Courts  appli- 
cable to  the  Passage  Court ;  but  it  seems 
reasonable  to  suppose  that  the  general 
proyisions  of  the  act  are  intended  to 
regulate  the  admiralty  jurisdiction  of 
the  Passage  Court,  so  iar  as  they  are 
applicable  to  the  established  procedure 
of  the  court. 

(t)  This  section,  in  terms,  provides 
only  for  an  appeal  from  a  County  Court. 
But  as  the  preceding  section  provides 
that  the  Passage  Court  shall  have  the 
like  jurisdiction,  powers,  and  authori- 
ties as  a  County  Court,  it  seems  to  follow 
that  the  jurisdiction  of  the  Passage 
Court  must  be  subject   to  the  same  - 


right  of  appeal  as  the  jurisdiction  of 
the  County  Court.  To  suppose  that  the 
jurisdiction  of  the  Passage  Court  is  not 
subject  to  appeal,  is  to  suppose  that 
larger  jurisdiction  and  more  absolute 
powers  are  conferred  upon  the  Passage 
Court  than  upon  any  County  G^nrt. 

The  general  orders  do  not  contain 
any  provisions  to  regulate  the  pro- 
ceedings on  appeaL  The  practice  in 
cases  of  appeal  will,  no  doubt,  be 
similar  to  the  old  practice  in  cases  of 
appeal  from  local  magistrates  in  cases 
of  salvage.  (See  Treatise,  p.  310.)  fiat 
it  is  to  be  observed  that  the  County 
Court  Admiralty  Orders  refer  to  the 
Common  Law  Rules.  See  County  Goari 
Rules,  77  pottf  p.  33 ;  and  it  is  difficult 
to  say  to  what  extent  the  rules  of  the 
County  Court,  relating  to  appeah  at 
common  law  apply  to  Admiralty  pro- 
cedure. See  County  Court  Rules,  1867 ; 
Common  Law  Rules,  186 — 191.  The 
term  ''instrument  of  appeal,'*  men- 
tioned in  the  27th  section,  is  no  doubt 
used  to  signify  the  procipe  to  instituia 
the  appeal. 
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Oourt)  except  by  express  permission  of  the  judge  of  the  High  Court 
of  Admiralty. 

XXX.  On  an  appeal  under  this  act,  when  the  appellant  is  unsuc-  CostB  of 
oessfuly  he  shall  pay  the  costs  of  the  appeal,  unless  the  appellate  ^PP^- 
court  shall  otherwise  direct. 

XXXL  No  appeal  shall  be  allowed  unless  the  amount  decreed  or  No  appeal 
ordered  to  be  due  exceeds  the  sum  of  fifty  pounds  (n).  unless 

XXX  XL  On  an  appeal  under  this  act,  the  judge  of  the  High  Court  *]^^ 
of  Admiralty,  if  it  appears  to  him  expedient  that  any  sale  decreed  or  50; 
ordered  to  be  made  of  the  vessel  or  property  to^which  the  cause  p    j    1^  < 
relates  should  be  conducted  in  the  High  Court  of  Admiralty  instead  g^^  ^ 
of  in  the  County  Court  from  which  the  appeal  is  brought,  ma^  direct  in  Court  of 
the  transfer  of  the  proceedings  for  sale,  with  or  without  the  transfer  Admiralty, 
of  the  subsequent  proceediDgs  in  the  cause,  to  the  High  Court  of 
Admiralty,  which  court  shall  have  jurisdiction  and  all  powers  and 
authorities  relating  thereto  accordingly. 

XXXIIL  In  all  cases  which  shall  arise  within  the  jurisdiction  of  ^d  certain 
the  Cinque  Ports  as  defined  by  the  act  first  and  second  George  the  ^^  ^ 
Fourth,  chapter  seventy-six,  section  eighteen,  causes  may  be  trans-  \^  trans- 
ferred by  the   County  Court   and   appeals  made   to   the   Court   of  ferred  by 
Admiralty  of  the  Cinque  Ports  in  lieu  of  the  High  Court  of  Admiralty;  County 
and  in  the  case  of  appeals  the  institunent  of  appeal  shall  be  lodged  ^o°^^°d 
in  the  registry  of  the  Cinque  Ports,  and  the  same  discretion  vested  nii^to 
in  the   judge    official   and  commissary   of  the    said   Cinque   Ports  Coart  of 
court  as  is  by  this  act  vested  in  the  judge  of  the  High  Court  of  Admiralty 
Admiralty  (v).  ^^^^^^ 

XXXIV.  This  act  shall  be  read  as  one  act  with  so  much  of  the  p^l^s!^ 
County  Courts  Act,  1846,  and  the  acts  amending  or  extending  the  oonnty 
same,  as  is  now  in  force.  Court  Acts 

XXXY.  General  orders  shall  be  from  time  to  time  made  under  applied  to 
this  act  for  the  purposes  in  this  act  directed,  and  for  regulating  the  ^^^■ 
practice  and  procedure  of  the  admiralty  jurisdiction  of  the  County  ^'^^^V 
Courts,  the  forms  of  processes  and  proceedings  therein  or  issuing  ^^  J^lated 
therefrom,  and  the  days  and  places  of  sittings  for  admiralty  causes,  by  general 
the  duties  of  the  judges  and  officers  thereof,  and  the  fees  to  be  taken  orders, 
therein. 

XXXVI.  General  orders  under  this  act  shall  be  made  by  the  Lord  Authority 
Chancellor,   with  the   advice   and   assistance  of  the  judge   of  the  ^^^^^^*°S 
High  Court  of  Admiralty  of  England,  and,  as  far  as  they  relate  to  ^^era. 
fees,    or  to   the   receipt   and    expenditure   of  and  accounting   for 
money,  with  the  approval  of  the  commissioners  of  her  Majesty's 
treasury.- 

(ii)  The  words  **  decreed  or  ordered  <ory  decree  (see  section  26);  nor  to  a  case 

to  be  due  '*  seem  to  favour  the  construe-  where  the  judgment  is  for  the  defendant, 
tion  that  this  section  is  not  intended  to  (v)  As  to  the  jurisdiction  of  the  Court 

limit  the  power  of  a  County  Court  Judge  of  Admiralty  of  the  Cinque  Ports,  se^ 

to  grant  an  appeal  against  an  irUerlocu-  Treatise,  p.  Ill,  n.  (A). 


ORDERS   IN   COUNCIL. 


Dtc.  9. — ^Whereas  by  the  County  OourU  Admiralty  JariBdiction 
Act,  1868,  it  is,  among  other  things,  enacted,  that  If  at  anytiDs 
after  the  passing  of  that  act  it  appears  to  her  Majesty  in  Coandl, 
on  the  representation  of  the  Lord  Chancellor,  expedient  that  any 
Comity  Court  should  have  admiralty  jurisdiction,  it  shall  be  lawfiil 
for  her  Majesty  by  Order  in  Council,  to  appoint  that  court  to  hate 
admiralty  jurisdiction  accordingly,  and  to  assign  to  that  court  as  iis 
district  for  admirslty  purposes  any  part  or  parts  of  aiiy  one  or  more 
district  or  districts  of  County  Courts. 

And  whereas  a  representation  has  been  made  by  the  Lord  Chsn- 
oellor,  stating  that  the  Count^Courts  mentioned  in  the  first  ooIoibb 
of  the  schedule  hereto  annexed,  marked  A,  should  have  admiia^^ 
jurisdiction  ;  and  that  such  courts  should  have  assigned  to  them  as 
their  respective  districts  for  admiralty  purposes  the  districts  of 
the  County  Courts,  the  names  of  which  are  printed  in  the  seocmd 
column  of  the  said  schedule,  opposite  to  the  names  of  the  said  coarts 
respectively. 

Now,  therefore,  her  Majesty  having  taken  the  said  reprsseata- 
tion  into  consideration,  by  and  with  the  advice  of  her  Privy  Connci], 
is  pleased  to  order  and  appoint,  and  it  is  hereby  ordered  and 
appointed,  that  finom  and  after  the  31st  day  of  January,  1869,  the 
County  Courts  mentioned  in  the  first  colunm  of  the  schedule  here^ 
annexed,  marked  A,  shall  have  admiralty  jurisdiction.  And  her 
Majesty  is  further  pleased,  by  and  with  the  advice  aforesaid,  to 
assign  to  the  courts  hereby  appointed  to  have  admiralty  jurisdictioD, 
as  their  respective  districts  for  admiralty  purposes,  the  districts  of  the 
County  Courts,  the  names  of  which  are  printed  in  the  second  ochiBiD 
of  the  said  sdiedule  opposite  to  the  names  of  the  said  courts  re- 
spectively (x). 

The  following  further  order  was  issued  by  the  Privy  Council  on 
« the  1 4th  January,  1869 : — 

Whereas  by  the  County  Courts  Admiralty  Jurisdiction  Act,  1868, 

(x)  It  is  considered  nnneeefiBiiTy  to  print      superseded  by  the  prorinons  of  the  ta^ 
the  Bcbednle  to  this  order  as  it  hms  been      sequent  Order  in  Gonndl    See  p.  20. 
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it  is,  among  other  things,  enacted,  that  if  at  any  time  after  the  pass- 
ing of  that  aot  it  appears  to  her  Majesty  in  Council,  on  the  repre- 
sentation of  the  Lord  Chancellor,  expedient  that  any  County  Court 
should  hare  admiralty  jurisdiction,  it  shall  be  lawful  for  her  Majesty, 
by  Order  in  Council,  to  appoint  that  court  to  have  admiralty  juris- 
diction accordingly,  and  to  assign  to  that  court  as  its  district  for 
admiralty  purposes  any  part  or  parts  of  any  one  or  more  district  or 
districts  of  County  Courts  :  and  fiirther,  that  any  such  order  may  be 
from  time  to  time  varied  as  seems  expedient : 

And  whereas  her  Majesty  was  pleased,  by  an  Order  in  Council  of 
the  9th  day  of  December,  1868,  to  order  that  certain  County  Courts 
should  have  admiralty  jurisdiction  : 

And  whereas  a  representation  has  been  made  by  the  Lord  Chan- 
cellor, stating  that  it  is  expedient  that  the  said  order  should  be 
▼aried,  and  that  the  County  Courts  mentioned  in  the  first  column  of 
the  schedule  hereto  annexed,  marked  A,  should  have  admiralty 
jurisdiction ;  and  that  such  courts  should  have  assigned  to  them 
as  their  respective  districts  for  admiralty  purposes  the  districts  of 
the  County  Courts,  the  names  of  which  are  printed  in  the  second 
column  of  the  said  schedule,  opposite  to  the  names  of  the  said  courts 
respectively :  •• 

Now,  therefore,  her  Majesty  having  taken  the  said  representation 
into  consideration,  is  pleased,  by  and  with  the  advice  of  her  Privy 
Council,  to  order  and  appoint,  and  it  is  hereby  ordered  and  appointed, 
i'-'  that  from  and  after  the  31st  day  of  January,  1869,  the  County  Courts 

f^  mentioned  in  the  first  column  of  the  schedule  hereto  annexed,  marked 

7'  A,  shall  have  admiralty  jurisdiction.     And  her  Majesty  is  further 

4'  pleased,  by  and  with  the  advice  aforesaid,  to  assign  to  the  courts 

hereby  appointed  to  have  admiralty  jurisdiction,  as  their  respective 
f  districts  for  admiralty  purposes,  the  districts  of  the  County  Courts, 

the  names  of  which  are  printed  in  the  second  column  of  the  said 
schedule,  opposite  to  the  names  of  the  said  courts  respectively.  And 
her  Majesty  is  further  pleased,  by  and  with  the  advice  aforesaid,  to 
order  that  the  said  order  of  the  9th  day  of  December  last  shall  be 
varied  or  rescinded,  so  far  as  it  varies  from  this  order. 
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SCHEDULE   A. 


Name  of  the  Court  appointed 

to  have  Admiralty  Jurla- 

diction. 


The  County  Court  of  Nor- 
thumberland holden  at 
Kewoaatle-upon-Tyne. 


The  County  Court  of  Dur- 
ham holden  at  Sunder- 
land. 

The  County  Court  of  Dur^ 
ham  holden  at  Stockton 
and  Biiddlesborough. 

The  County  Court  of  York 
holden  at  HuU. 

The  County  Court  of  Lm- 
colnshire  holden  at  Qreat 
Grimsby. 

The  County  Court  of  Lm- 
colnahire  holden  at  Bos- 
ton. 

The  County  Court  of  Nor- 
folk holden  at  Eingfa 
Lynn. 

The  County  Court  of  Nor- 
folk holden  at  Yarmouth. 

The  County  Court  of  Suffolk 
holden  at  Lowestoft. 

The  County  Courtof  Suffolk 
holden  at  Ipewioh. 

The  County  Court  of  Essex 

*holden  at  Colchester. 
The  City  of  London  Court 


The  Districts  of  Coonty  Cmirts  which  are  to  be,  for 

Admiralty  Purposes,  the  District  of  the  Court,  the 

name  of  which  is  printed  in  the  First  Column. 


The  County  Court  of  Eent 
holden  at  Rochester. 

The  County  Court  of  Kent 
holden  at  Ramsgate. 

The  County  Court  of  Kent 
holden  at  Dover. 

The  County  Court  of  Sussex 
holden  at  Brighton. 


The  County  Court  of  Northumberland  holden  at 
Berwick,  Belford,  Alnwick,  Morpeth,  North 
Shields,  and  Newcastle-on-Tyne,  and  the  County 
Court  of  Durham  holden  at  Oateshead  and 
South  Shields. 

The  County  Court  of  Durham  holden  at  Sunde^ 
land  and  Seaham. 

The  County  Court  of  Durham  holden  at  Hartle- 
pool, Stockton,  and  Middlesborough;  the  County 
Court  of  Yorkshire  holden  at  Stokesley  and 
Whitby. 

The  County  Court  of  Yorkshire  holden  at  Scar- 
borough, Bridlington,  Beyerley,  Hedon,  Hull, 
Howden,  and  Qoole. 

The  County  Court  of  Lincolnshire  holden  atBrigg^ 
Qreat  Qrimsby,  Louth,  and  Barton-on-Humber. 

The  County  Court  of  Lincolnshire  holden  at 
Spilsby,  Boston,  Spalding,  and  Holbeaoh. 

The  County  Court  of  Cambridgeshire  holden  at 
Wisbeach ;  the  County  Court  of  Norfolk  holden 
at  King^s  Lynn  and  Idttle  Walsingham. 

The  County  Court  of  Norfolk  holden  at  HoH^ 
North  Walsham,  Great  Yarmouth,  and  Norwich. 

The  County  Court  of  Suffolk  holden  at  Beodes, 
Lowestoft^  and  Halesworth. 

The  County  Court  of  Suffolk  holden  at  Framling- 
ham,  Woodbridge,  and  Ipswich;  the  County 
Court  of  Essex  holden  at  Harwich. 

The  County  Court  of  Essex  holden  at  Colchester 
and  Maldon. 

The  County  Court  of  Essex  holden  at  Rochford, 
Brentwood,  and  Romford;  the  County  Court 
of  Kent  holden  at  Dartford,  Grayesend,  Green- 
wich, and  Woolwich;  the  Southwark  County 
Court  of  Surrey ;  the  Bow  County  Court  of 
Middlesex;  the  Whiteehapel  County  Court  of 
Middlesex ;  and  the  City  of  London  Court 

The  County  Court  of  Kent  holden  at  Rochester, 
Sheerness,  Sittingboume,  and  Fayeraham. 

The  County  Court  of  Kent  holden  at  Canterbary, 
Margate,  Ramsgate,  Sandwich,  and  DeaL 

The  County  Court  of  Kent  holden  at  Dover, 
Folkestone,  Hythe,  and  Romney;  the  County 
Court  of  Sussex  holden  at  Rye. 

The  County  Court  of  Sussex  holden  at  Hastingi, 
Lewes,  Brighton,  Worthing^  Arundel,  and  Chi- 
chester. 
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Schedule  A — continued. 


Name  of  the  Court  appointed 
to  have  Admbtilty  Juris- 
diction. 


\' 


The  County  Court  of  Hamp- 
shire   holden   at   Ports- 

t' 

mouth. 

The  County  Court  of  Hamp- 
Bhire  holden  at   South- 

0 
15' 

ampton. 
The  County  Court  of  Dor- 
setehire  holden  at  Poole. 

The  County  Court  of  Dor- 
setshire holden  at  Dor- 
chester. 

The  County  Court  of  Devon- 
shire holden  at  Exeter. 

The  County  Court  of  Devon- 
shire holden  at  Totnes 
and  Churston  Ferrers. 

The  County  Court  of  De- 
vonshire holden  at  East 
Stonehouse. 

The  County  Court  of  Corn- 
wall holden  at  Truro. 


The  County  Court  of  Devon- 
shire holden  at  Barn- 
staple. 

The  County  Court  of  Somer- 
setshire holden  at  Bridge- 
water. 

The  County  Court  of  Glou- 
cestershire holden  at  Bris- 
tol. 

The  County  Court  of  Glou- 
cestershire holden  at 
Gloucester. 

The  County  Court  of  Mon- 
mouthshire holden  at 
Newport. 

The  County  Court  of  Gla- 
morganshire holden  at 
Cardiff 

The  County  Court  of  Gla- 
morganshire holden  at 
Swansea. 

The  County  Court  of  Car- 
marthendiire  holden  at 
Carmarthen. 


The  DLstrlcta  of  County  Courts  which  are  to  be,  for 

Admiralty  Purpoeea,  the  District  ot  the  Courts  the 

name  of  which  is  printed  in  the  First  Column. 


The  County  Court  of  Hampshire  holden  at 
Portsmouth  and  Newport^  Isle  of  Wightb 

The  County  Court  of  Hampshire  holden  at 
Southampton  and  Lymington. 

The  County  Court  of  Hampshire  holden  at 
Christchurch ;  the  County  Court  of  Dorsetshire 
holden  at  Poole  and  Wareham. 

The  County  Court  of  Dorsetshire  holden  at 
Dorchester,  Weymouth,  and  Bridport. 

The  County  Court  of  Devonshire  holden  at 
Axminster,  Honiton,  Exeter,  an'd  Newton  Abbot. 

The  County  Court  of  Devonshire  holden  at 
Totnes,  Churston  Ferrers,  and  Kingsbridge. 

The  County  Court  of  Devonshire  holden  at  East 
Stonehouse  and  Tavistock;  the  County  Court 
of  Cornwall  holden  at  Loskeard. 

The  County  Court  of  Cornwall  holden  at  Bodmin, 
St.  Austell,  Truro,  Falmouth,  Helstone,  Pen- 
zance, Redruth,  St.  Golumb  Major,  and  Camel- 
ford. 

The  County  Court  of  Devonshire  holden  at 
^olsworthy,  Bideford,  and  Barnstaple. 

The  County  Court  of  Somersetshire  holden  at 
Williton,  Bridgewater,  and  Weston-super-Mare. 

The  County  Court  of  Gloucestershire  holden  at 
Bristol  and  Thombury. 

The  County  Court  of  Gloucestershire  holden  at 
Dursley,  Gloucester,, and  Newnham. 

The  County  Court  of  Monmouthshire  holden  at 
Chepstow  and  Newport. 

The  County  Court  of  Glamorgan  holden  at 
Cardiff  Bridgend,  and  Cowbridge. 

The  County  Court  of  Glamorgan  holden  at  Neath 
and  Swansea;  the  County  Court  of  Carmar- 
thenshire holden  at  Llanelly. 

The  County  Court  of  Carmarthenshire  holden  at 
Carmarthen  and  Newcastle-in-£mlyn ;  the 
County  Court  6f  Pembrokeshire  holden  at 
Narberth,  Pembroke,  and  Haverfordwest;  the 
County  Court  of  Cardiganshire  holden  at  Car- 
digan and  Aberayron. 
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STATUTES. 


Court  by 
order  of 
High  Court 
of  Admi- 
ralty. 

As  to 

transfer  of 
causes  by 
order  of 
County 
Court  to 
High  Court 
of  Admi- 
ralty. 


As  to 
transfer  of 
causes  to 
other 
County 
Courts  or 
Court  of 
Admiralty. 


tlie  cause  io  tlie  High  Court  of  Admiralty,  and  may  order  secti- 
rity  for  ooBts,  or  impose  such  other  terms  as  to  the  court  may 
seem  fit  {g), 

Yll.  If  during  the  progress  of  an  admiralty  cause  in  a  County 
Court  it  appears  to  the  court  that  the  subject  matter  exceeds  the 
limit  in  respect  of  amount  of  the  admiralty  jurisdiction  of  the  court, 
the  validity  of  any  order  or  decree  theretofore  made  by  the  court 
shall  not  be  thereby  affected,  but  (unless  the  parties  agree  by  a 
memorandum  signed  by  the/n  or  by  their  attorneys  or  agents,  tiiat 
the  court  shall  retain  jurisdiction,)  the  court  shall  by  order  transfer 
the  cause  to  the  High  Court  of  Admiralty  ;  but  that  court  may, 
nevertheless,  if  the  judge  of  that  court  in  any  case  thinks  fit,  order 
that  the  cause  shall  be  prosecuted  in  the  County  Court  in  which  it  was 
commenced,  and  it  shall  be  prosecuted  accordingly  (h), 

YJIL  If  during  the  progress  of  an  admiralty  cause  in  a  County 
Court  it  shall  appear  to  the  court  that  the  cause  could  be  more  con- 
veniently prosecuted  in  some  other  County  Court,  or  in  the  High 
Court  of  Admiralty  of  England,  the  court  may  by  order  transfer  it  to 
such  other  County  Court,  or  to  the  High  Court  of  Admiralty  of  Eng- 
land, as  the  case  may  be,  and  the  cause  shall  thenceforward  be  so 
prosecuted  accordingly  (t). 


(g)  It  is  to  be  observed  that  only  aparfy 
to.  a  cause  is  entitled  by  the  provisions 
of  this  section  to  apply  to  the  Court  of 
Admiralty  on  motion.  A  person  inte- 
rested in  the  property  intending  to 
apply  to  the  Admiralty  Court  for  a 
transfer  of  the  cause  under  this  section, 
must  first  enter  an  appearance  in  the 
County  Court  in  which  the  cause  is  insti- 
tuted. See  County  Court  OrderSi  12  ; 
Passage  Court  Orders,  18.  As  to 
the  practice  with  reference  to  motions 
in  the  Court  of  Admiralty,  see  Treatise, 
p.  802. 

(h)  It  is  a  little  difficult  to  under- 
stand the  meaning  of  the  provisions  of 
this  section.  In  every  case  the  plaintiff 
on  instituting  a  cause  must  limit  his 
claim  to  the  amount  in  respect  of  which 
the  court  has  jurisdiction,  so  that  ex- 
cept in  cases  of  salvage  the  section  can 
only  apply  to  cases  where  it  appears  to 
the  court  that  the  plaintiff  is  entitled 
to  more  than  he  claims.  It  is  to  be 
observed  that  there  is  no  express  pro- 
vision for   the   abandonment    by  the 


plaintiff  of  the  excess  of  his  claim, 
similar  to  the  enactment  contained  in 
the  County  Court  Acts,  and  it  is  exceed- 
ingly doubtful  whether  the  provisions  of 
the  84th  section  of  the  present  act  are 
sufficient  to  render  the  County  Court 
practice,  as  to  abandonment,  applicable. 
It  seems  as  though  it  were  intended  in 
all  cases  where  it  appears  that  the 
subject  matter  of  the  suit  exceeds  the 
limit  in  respect  of  the  amount  of  the 
jurisdiction  of  the  court,  that  the  mode 
of  proceeding  laid  down  in  this  section 
should  be  followed,  unless  the  parties 
otherwise  agree.  If  the  jurisdiction 
conferred  upon  a  County  Court  may  be 
exercised  by  proceedings  in  rem,  there 
seems  to  be  good  reason  why  it  should 
not  be  in  the  power  of  the  plaintiff  to 
abandon  a  portion  of  his  cluim,  and  so 
obtain  the  adjudication  of  a  County 
Court  on  a  matter  not  properly  falling 
within  its  jurisdiction. 

(i)  This  power  may,  it  seems,  be  ex- 
ercised by  the  court  in  which  the  cause 
is   pending,   without   any  application 


31  &  32  VICT.  c.  71. 


11 


IX.  If  any  penon  shall  take  in  the  High  Court  of  Admiralty  of 
England  or  in  any  superior  court  proceedings  which  he  mighty  without 
agreement,  have  taken  in  a  County  Court,  except  by  order  of  the 
judge  of  the  High  Court  of  Admiralty  or  of  such  superior  court  or  of 
a  County  Court  having  admiralty  jurisdiction,  and  shall  not  recover  a 
sum  exceeding  the  amount  to  which  the  jurisdiction  of  the  County 
Court  in  that  admiralty  cause  Ib  limited  by  this  act,  and  also  if  any 
person  without  agreement  shall,  except  by  order  as  aforesaid,  take 
proceedings  as  to  salvage  in  the  High  Court  of  Admiralty  or  in  any 
superior  court  in  respect  of  property  saved,  the  value  of  which  when 
saved  does  not  exceed  one  thousand  pounds,  he  shall  not  be  entitled 
to  costs,  and  shall  be  liable  to  be  condemned  in  costs,  unless  the 
judge  of  the  High  Court  of  Admiralty  or  of  a  superior  court  before 
whom  the  cause  is  tried  or  heard  shall  certify  that  it  was  a  proper 
admiralty  cause  to  be  tried  in  the  High  Court  of  Admiralty  of  England 
or  in  a  superior  court  ( j). 


Restrio- 
tioos  on 
proceedings 
in  the 
Court  of 
Admiralty 
or  superior 
court. 


being  made  by  any  party  to  the  cause. 
And  see,  88.  23  &  82. 

U)  -By  the  3rd  section  the  jurisdic- 
tion of  the  County  Courts  is  made  to 
depend  upon  the  amount  of  the  claim, 
and  wherever  the  amount  of  the  claim 
exceeds  the  limit  fixed,  the  case  is  one 
which  cannot  be  taken  in  a  County 
Court.  Although  the  manner  in  which 
the  present  section  is  framed  would 
seem  to  favour  the  supposition  that  a 
plaintiff  is  to  be  deprived  of  his  costs 
only  in  cases  where  the  amount  of  the 
claim  made  is  within  the  limit  in  re- 
spect of  amount,  but  this  can  hardly 
be  the  meaning  of  the  section.  The 
reasonable  construction  to  be  put  ui>on 
the  section  is  by  construing  it  as  having 
reference  to  the  amount  actually  found 
to  be  due  in  the  cause.  See  Beard  v. 
Perry,  2  B.  &  S.  493,  and  the  cases 
there  cited. 

The  provisions  of  this  section  with 
reference  to  salvage  require  considera- 
tion. It  must  be  remembered,  that  by 
the  statutes  in  force  before  the  passing 
of  the  present  statute,  the  jurisdiction 
of  the  Admiralty  Court  in  cases  of  sal- 
vage, where  the  value  of  the  property 
saved  did  not  exceed  lOOOZ.,  or  where 
the  sum  claimed  did  not  exceed  200/., 


was  entirely  taken  away,   exoept    in 
cases  arising  within  the  jurisdiction  of 
the  Court  of  Admiralty  of  the  CSnque 
Ports.     See  Treatise,  p.  113. 

If  a  plaintiff  instituted  proceedings 
in  the  Court  of  Admiralty  in  a  cause  of 
salvage  not  arising  within  the  juris- 
diction of  the  Court  of  Admiralty  of  the 
Cinque  Ports,  and  it  appeared  in  the 
course  of  the  proceedings  that  the  pro- 
perty saved  did  not  exceed  10002.,  the 
suit  was  dismissed  and  the  plaintiff 
was  liable  to  be  condemned  in  costs. 
This  being  the  state  of  the  law  before 
the  passing  of  the  present  act,  it  is 
difficult  to  understand  what  is  the 
object  of  the  provision  in  the  9th 
section  with  reference  to  proceedings  in 
the  Court  of  Admiralty  in  salvage  cases 
when  the  value  of  the  property  saved 
does  not  exceed  10002.  It  may  be,  that 
the  object  of  the  clause  is  simply  to 
prevent  the  plaintiff  recovering  costs  in 
cases  arising  within  the  jurisdiction  of 
the  Cinque  Ports ;  but  if  so,  it  is  strange 
that  such  intention  is  not  distinctly 
expressed.  What  other  meaning  the 
clause  may  have  it  is  impossible  to 
oonjecture,  unless,  indeed,  the  latter 
portion  of  the  section  has  the  effect  of 
restoring  to    the  Court  of  Admiralty 
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STATUTES. 


Powers,  &c 
of judges 
and  regis- 
trars. 


Power  to 
judge  of 
County 
Court  to 
summon 
nantioal 
asaossors  to 
his  assist- 
anoe. 

Decrees  in 
County 
Courts  in 
admiralty 
causes  to 
have  same 
force  as 
those  in 
civil 
causes. 

Admiralty 
causes  to 
be  heard 
at  usual 
courts. 


X.  Iq  an  admiralty  can&e  in  a  Gotinty  Court  the  canae  shall  be 
heard  and  determined  in  like  manner  as  ordinary  civil  caoaes  are  now 
heard  and  determined  in  Coanty  Conrts ;  save  and  except  that  in 
any  admiralty  cause  of  salvage,  towage,  or  collision  the  Coanty 
Court  judge  ^all,  if  he  think  fit,  or  on  the  request  of  either  party 
to  such  cause,  be  assisted  by  two  nautical  assessors  in  the  same 
way  as  the  judge  of  the  High  Court  of  Admiralty  is  now  assisted  by 
nautical  assessors  (k). 

XL  In  any  such  admiralty  cause  as  last  aforesaid  it  shall  be  lawful 
for  the  judge  of  the  County  Court,  if  he  think  fit,  and  he  shall,  upon 
request  of  either  party,  summon  to  his  assistance  in  such  manner  as 
general  orders  shall  direct  two  nautical  assessors,  and  such  nautical 
assessors  shall  attend  and  assist  accordingly. 

XI L  The  decree  of  the  County  Court  in  an  admiralty  cause  shall 
be  enforced  against  the  person  or  persons  summoned  as  the  defendant 
or  defendants  in  the  same  manner  as  the  decrees  of  the  said  court  are 
enforced  in  ordinary  civil  oauseSy  save  and  except  as  in  this  act  other- 
wise provided  (Q. 

XIII.  The  judge  of  every  County  Court  having  admiralty  jurisdic- 
tion shall  hear  and  determine  admiralty  causes  at  the  usual  courts 
held  within  his  jurisdiction,  or  at  special  courts  to  be  held  by  him, 
and  which  he  is  hereby  required  to  hold  as  soon  as  may  be  after  he 
shall  have  had  notice  of  an  admiralty  cause  having  arisen  within  the 
jurisdiction  of  his  court. 


jurisdiction  in  salvage  cases  where  the 
value  of  the  property  saved  does  not 
exceed  lOOOZ.,  and  of  conferring  upon 
plaintiffs  who,  in  such  cases,  institute 
proceedings  in  the  court,  by  tigreementy 
a  right  to  costs. 

The  statements  contained  in  the 
Treatise  with  reference  to  costs  in 
suits  of  salvage,  p.  114;  in  snits  of 
towage,  p.  154 ;  in  suits  for  neces- 
saries, p.  161 ;  in  snits  for  wages, 
p.  178 ;  in  suits  for  damage  to  cargo^ 
p.  90  ;  and  the  general  observations  on 
costs,  p.  288,  most  all  be  read  as 
modified  by,  and  subject  to,  the  pro- 
visions of  the  present  section. 

(k)  This  section  applies  only  to  the 
mode  of  proceeding  at  the  hearing.  The 
assessors  are  simply  to  assist  the  judge 
in  the  cases  mentioned ;  they  are  not  to 
take  any  part  in  the  actual  decision  of 
the  cause  before  the  court.  See  Treatise^ 
p.  271. 


An  important  question  arises  on  this 
section.  Do  the  introductory  words  of 
the  section  confer  upon  the  parties  the 
right  of  insisting  upon  trial  by  jury,  or 
does  the  provision  that  the  judge  may 
in  certain  cases  be  assisted  by  assessors 
lead  to  the  inference  that  in  admiralty 
causes  the  decision  is  to  rest  with  him 
alone  ?  The  reasonable  conclusion  seems 
to  be  that  it  is  intended  that  admiralty 
causes  shall  be  tried  by  a  judge  without 
a  jury. 

It  is  to  be  observed  that  the  act 
makes  no  express  provision  for  pro- 
ceedings similar  to  the  proceedings 
before  the  registrar  cmd  tnerckantSj 
which  form  so  valuable  a  part  of  the 
procedure  of  the  Court  of  Admiralty. 
See  Treatise,  p.  276 ;  and  see  9  &  10 
Vict.  c.  96,  s.  77. 

(2)  This  section  has  already  been 
considered,  see  supra,  p.  6,  n. 
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XIV.  The  registrar  of  each  County  Court  having  admiralty  jurisdic-  Appoint- 
tion  shall  from  time  to  time  frame  a  Ust.  to  be  approved  by  the  judge  "^^'^^  ^^ 
of  the  High  Court  of  Admiralty  before  whom  the  same  shall  be  laid  ^j^  Coonty 
by  the  County  Court  judge,  and  without  whose  approval  it  shall  have  Court. 
no  validity,  of  assessors,  of  persons  of  nautical  skill  and  experience 
residing  or  having  places  of  business  within  the  district  of  the  County 
Court,  to  act  as  assessors  in  that  court,  and  shall  cause  the  list  to  be 
publislied  in  the  London  Gazette. 

XY.  Every  person  named  in  the  list  of  assessors  so  framed  and  Attendance 
approved  shall  attend  the  County  Court  under  such  circumstances,  and  of  ^^^^es- 
in  such  rotation,  and  subject  to  such  regulations,  and  shall  receive  ^'^ 
sach  fees  for  his  attendance,  as  general  orders  shall  direct,  and  for 
every  wilful  non-attendance  shall  be  liable,  at  the  discretion  of  the 
court,  to  a  penalty  not  exceeding  five  pounds  (m). 

XYl.  Every  assessor  named  in  such  list  ^all  hold  his  office  until  Bemoral  of 
a  new  list  of  assessors  shall  have  been  framed  and  approved  as  afore-  assessore. 
said,  or  imtil  he  shall  resign  his,  appointment. 

XVII.  The  registrars  of  the  County  Courts  shall  be  remunerated  Remnnera- 
for  their  duties  in  admiralty  causes  by  receiving  for  their  own  use  *\°^  °^  ^' 
such  fees  as  general  orders  shall  direct.  ^  ^*"" 

XYIIL  A  scale  of  costs  and  charges  in  admiralty  causes  in  the  Scale  of 
County  Courts  shall  be  prescribed  by  general  orders.  ^^osts. 

XIX.  The  registrar  of  a  County  Court  shall  have  power  to  admin-  Power  to 
ister  oaths  in  relation  to  any  admiralty  cause  in  a  County  Court ;  and  registrars 
any  person  who  shall  wilfully  depose  or  affirm  falsely  before  the  *^  *«"J'a'«" 
registrar  in  any  admiralty  cause  shall  be  deemed  to  be  guilty  of  i^Q^tai^^ 
perjury,  and  shall  be  liable  to  all  the  pains  and  penalties  attaching  to  evidence, 
wilful  and  corrupt  perjury. 

XX  Evidence  taken  in  any  admiralty  cause  before  the  registrar  Sridcnce 
of  a  County  Court,  as  the  judge  of  a  County  Court  or  general  orders  before  re- 
shall  direct,  shall  be  received  &s  evidence  in  any  other  County  Court,  gi?*""*  ^^ 
saving  all  just  exceptions ;   and  the  registrar  of  any  County  Court  i^dtdndty 
shally  for  the  purpose  of  the  examination  of  any  witnesses  within  Court, 
the  district  of  that  court,  have  all  and  the  like  powers  and  autho- 
rities of  an  examiner  of  the  High  Court  of  Admiralty  of  England, 
and  evidence  taken  by  him  in  that  capacity  shall  be  received  as 
evidence  in  the  High  Court  of  Admiralty  of  England,  saving  all  just 
exceptions  (n). 

XXI.  Proceedings  in  an  admiralty  cause  shall  be  commenced —       As  to  pro- 
(1.)  In  the  County  Court  having  admiralty  jurisdiction  within  ^^^i'^fi"  '^^ 

(m)  See  County  Court  Orders,  69 —  depositions  reoeired  as  evidence  at  the 

78  ;  Passage  Coart  Orders,  48 — 52.  hearing  of  the  cause.     The  eridence  is 

(»)  The  e£fect  of  this  section  is  to  to  be  taken  *<  as  the  judge  of  a  Conntj 

enable  the  parties  to  have  their  wit-  Conrt  or  as  general  orders  shall  direct. 


nesses  examined  before  any  registrar  of      No  general  orders  have  been  made  with 
a  Connty  Court,  and  to  have  the  written      reference  to  this  matter,  so  that  in  all 
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11.  The  praecipe  shall  state  the  name,  address,  and  description  of 
the  party  on  whose  behalf  the  appearance  is  entered,  the  name  of  the 
attorney,  and  an  address  within  three  miles  of  the  court  house  at 
which  it  shaU  be  soffioieDt  to  leave  all  instruments  and  documents  in 
the  suit  required  to  be  served  upon  him. 

12.  Any  person  claiming  to  have  an  interest  in  the  vessel  or  pro- 
perty, whether  cognizable  by  the  court  or  not,  may  intervene  for 
the  purpose  of  having  the  case  transferred  to  the  High  Court  of 
Admiralty  (e). 

13.  Upon  the  arrest  of  any  vessel  or  property  an  appearance  may 
be  entered  the  same  as  upon  the  service  of  the  summons. 

14.  Where  an  appearance  has  been  entered  the  regiBirar  shall  upon 
application  give  to  each  attorney  in  the  suit,  and  where  no  appearance 
has  been  entered  then  to  the  plaintiff  or  his  attorney,  a  notice  under 
the  seal  of  the  court,  stating  the  day  upon  which  the  suit  has  been 
directed  by  the  judge  to  be  heard  (/). 

Arrest. 

1 6.  Where,  after  the  institution  of  a  suit,  it  is  desired  to  arrest 
any  vessel  or  property,  the  attorney  must  fie  an  affidavit  stating  the 
facts  which  render  it  probable  that  it  will  be  removed  out  of  the 
jurisdiction  of  the  court. 

16.  In  a  suit  for  necessaries  or  for  wages,  the  national  character  of 
the  vessel  shall  be  stated  in  the  affidavit. 

17.  Where  upon  the  filing  of  such  affidavit  the  registrar,  in  the 
absence  of  the  judge,  is  satisfied  with  the  evidence,  he  may  issue 
a  warrant  for  the  arrest  and  detention  of  the  vessel  or  property, 
and  where  he  is  not  satisfied  he  may  require  further  evidence  to  be 
adduced. 

18.  A  warrant -of  arrest  may  bo  executed  on  Sunday,  Good  Friday, 
or  Christmas  day,  as  well  as  on  any  other  day. 

Security, 

19.  Security  may  be  given  either  by  bond  or  deposit  of  money,  as 
in  any  ordinary  action  in  a  County  Court. 


ested  in  the  property  to  appear  in  the 
action,  the  County  Court  will  in  aooord- 
ance  with  the  pnctioe  of  the  Conrt  of 
Admiralty,  on  terms,  allow  partiei  to 
appear  at  any  stage  of  the  caose.  See 
Treatise,  p.  201,  n.  {h). 

{e)  This  rule  enables  bottomry  bond 
holders*  mortgagees,  and  others  whose 
claims  are  not  cognisable  by  the  County 


Courts  to  intervene  to  protect  their  m- 
terests. 

(/)  No  proceedings  are  provided  for 
the  purpose  of  ascertaining  the  matters 
in  issue  preparatory  to  the  trial.  The 
only  proriflion  to  enable  a  party  to 
ascertain  beforehand  the  nature  of  the 
case  upon  which  his  oppon^t  reUea^ 
is  contained  in  the  49th  rule. 


I 
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Jielease  of  Property, 

20.  Where  the  amount  sued  for  \a  paid  into  court  or  the  security 
completed,  the  registrar  shall  deliver  to  the  attorney  an  order  directed 
to  the  high  bailiff  of  the  court,  authorising  and  directing  him,  upon 
payment  of  all  costs,  charges,  and  expenses  attending  the  custody  of 
the  property,  to  release  it  forthwith  {g), 

21.  Kotwithstanding  the  last  order,  the  property,  in  a  suit  for 
salvage,  shall  not  be  released  until  its  value  has  been  ascertained 
either  by  affidavit,  by  agreement,  or  by  appraisement,  save  by  consent 
of  the  plaintiff  or  his  attorney  Q%), 

Witnesses. 

22.  On  the  application  of  either  attorney,  the  registrar  shall  issue 
summonses  for  witnesses  to  be  served  by  the  attorney,  or  if  so 
required,  by  the  bailiff  of  the  court. 

23.  The  allowance  to  be  made  to  witnesses  for  attendance  either 
before  the  court  or  registrar,  shall  in  no  case  exceed  the  highest  rate 
of  the  allowancee  mentioned  in  the  scale  hereunto  annexed,  unless  the 
court  shall  by  special  order  otherwise  direct. 

24.  Seamen  necessarily  detained  on  shore  for  the  purpose  of  the 
suit  shall  be  allowed  such  remuneration  as  the  court  may  think 
reasonable  compensation  for  their  loss  of  time. 

Affidavits  (i). 

25.  Every  affidavit  shall  be  divided  into  short  paragraphs,  num- 
bered consecutively,  and  shall  be  in  the  first  person. 

26.  Every  affidavit  shall  state  the  deponent's  age,  name,  address, 
and  description,  and  also  what  facts  or  circumstances  deposed  to  are 
within  his  knowledge. 

27.  The  names  of  all  the  persons  making  any  affidavit,  and  the 


(ff).  When  the  officer  of  the  ooort 
has  arrested  property,  he  may  retain 
possession  until  the  oosts  attending  the 
arrest  are  paid.  (See  Treatise,  p.  220, 
n.  («).)  The  order  makes  no  provision 
for  the  payment  of  the  plaintiff's  costs 
other  than  the  costs  attending  the 
custody  of  the  property  in  cases  where 
the  amount  saed  for  is  paid  into  oonrt. 

{h)  It  is  submitted  that  before  judg- 
ment the  court  has  not  power  to  detain 
property  for  any  purpose  after  security 
has  been  perfected.     See  the  County 


Courts  Admiralty  Jarisdiction  Aot^  1868, 
8. 22,  tuprOf  p.  1 4.  As  to  the  release  of 
property  on  bail  in  cases  of  salyage  in 
the  Court  of  Admiralty,  see  Treatise, 
p.  222. 

(«)  Affidavits  to  bo  used  in  the  County 
Courts  may  be  sworn  before  any  judge 
or  registrar  of  the  eoarts  without  fee, 
or  any  master  extraordinary  in  chaooery, 
or  commissioner  for  taking  affidavits  in 
any  superior  oourt,  or  before  a  justice  of 
the  peaoe;  19  fc20  Yioi  c.  108,  s.  58. 
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dates  when  and  the  places  where  it  is  sworn,  shall  be  inserted  in  the 
jurat. 

28.  Affidavits  not  in  conformity  with  the  last  three  preceding  orders 
may  be  rejected  by  the  court,  or  the  court  may  direct  that  the  costs 
thereof  shall  not  be  allowed  on  taxation. 

29.  An  affidavit  in  which  there  is  any  knife  erasure,  or  which  is 
blotted  so  as  to  obliterate  any  word,  or  which  is  illegibly  written,  or 
so  altered  as  to  cause  it  to  be  illegible,  or  in  which  there  is  any  inter- 
lineation, not  duly  authenticated  by  the  person  before  whom  it  was 
sworn,  may  be  rejected  by  the  court,  or  the  court  may  direct  that  the 
oobts  thereof  shall  not  be  allowed  on  taxation. 

30.  Where  an  affidavit  Lb  made  by  any  person  who  is  blind,  or 
who  from  his  signature  or  otherwise  appears  to  be  illiterate,  the 
person  before  whom  the  affidavit  is  sworn  shall  state  in  the  jurat  thai 
the  affidavit  was  read  over  to  the  deponent,  and  that  the  deponent 
appeared  to  understand  the  same,  and  made  his  mark  or  wrote  his 
signature  thereto  in  the  presence  of  the  person  before  whom  the 
affidavit  is  sworn. 

31.  The  reception  of  any  affidavit  as  evidence  may  be  objected  to^ 
if  the  affidavit  has  been  sworn  before  the  party  on  whose  behalf  it  is 
offered,  or  before  his  attorney  or  agent,  or  before  a  partner  or  clerk 
of  the  samCi 

Ortd  Efcidenu, 

32.  At  the  request  of  either  attorney,  and  at  his  cost  in  the  first 
instance,  or  by  order  of  the  judge  at  the  cost  in  the  first  instance 
of  the  plaintiff,  the  evidence  of  witnesses  examined  in  court  shall 
be  taken  down  by  a  shorthand  writer  or  reporter  appointed  by  the 
court,  and  sworn  in  each  case  faithfully  to  report  the  evidence ;  and  a 
transcript  of  the  shorthand  writer's  or  reporter's  notes,  certified  by  him 
to  be  correct,  shall  be  admitted  to  prove  the  evidence  of  the  witnesses  (j)> 

IUg%$traii(m  of  Decrees  and  Orders, 

33.  A  note  of  every  final  decree  or  order  made  in  any  suit  shall 
within  seven  clear  days  from  the  making  thereof  be  transmitted  by 
the  registrar  to  the  registrar  of  County  Court  judgments  in  London, 
according  to  the  form  annexed. 

Tranter  of  Suit 

34.  Where  a  suit  is  transferred  to  the  High  Court  of  Admiralty 
by  order  thereof,  the  registrar  of  the  court,  upon  the  service  of  the 
order  of  transfer,  shall  send  by  post  the  proceedings  to  the  registrar 
of  the  High  Court. 

ij)  The  transcript  of  the  shorthand  the  mode  of  taking  notes  of  eridencs 
writer's  notes  may  he  need  on  appeal  to  in  the  Court  of  Admiralty,  see  Treatise, 
the  High  Court  of  Admiralty.     As  to      p  272. 
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85.  Where  a  court  orders  the  transfer  of  a  stiit  to  the  High  Court 
of  Admiralty  or  to  another  court,  the  registrar  of  the  court  shall  send 
by  post  the  order  together  with  the  proceedings  to  the  registrar  of  the 
High  Court  or  to  the  court  to  which  it  is  transferred. 

Second  or  Cross  Suits, 

86.  Where  it  shall  appear  to  the  court  that  the  plaintiff  in  a  suit 
(hereafter  called  the  second  suit),  was  or  is  the  defendant  in  a  suit 
(hereafter  called  the  first  suit),  in  another  court  arising  out  of  the 
same  tranBaotion,  and  that  he  did  not  propose  to  the  plaintiff  in  the 
first  suit  that  by  agreement  jurisdiction  should  he  given  to  the  court 
in  which  the  first  suit  was  instituted,  to  hear  and  determine  the 
second  suit,  the  judge  may  refuse  the  plaintiff  in  the  second  suit  his 
costs  if  he  shall  think  fit. 

87.  Where  a  second  or  cross  suit  for  damage  has  been  instituted  by 
a  defendant  in  a  suit  for  damage,  and  the  second  suit  has  been  insti-* 
tuted,  by  agreement  or  otherwise,  in  the  court  in  which  the  first  suit 
was  instituted,  or  has  been  transferred  to  the  said  court  by  order  of 
any  other  court,  the  court  may  direct  that  both  suits  may  be  heard 
at  the  same  time  and  upon  the  same  evidence  (fc).* 

Consents, 

38.  Any  consent  in  writing  between  the  attorneys  in  a  suit  may, 
by  permission  of  the  registrar,  be  filed,  and  shall  thereupon  become 
an  order  of  court,  and  such  order  shall  be  as  valid  as  if  made  by  the 
court  (/)• 

Enforcement  of  Decrees, 

39.  Where  an  attorney  is  desirous  of  obtaining  the  committal  or 
warrant  of  execution  against  the  goods,  of  a  party  who  has  neglected 
to  obey  the  order  of  the  court  to  pay  a  sum  of  money,  he  shall  file  a 
preecipe  for  a  summons  for  commitment,  or  for  a  warrant  of  execution 
against  the  goods,  and  thereupon  such  a  summons  or  warrant  shall  be 
issued. 

40.  W^here  a  decree  has  been  obtained  against  an  unknown 
defendant  the  vessel  or  property  to  which  the  suit  relates ,  shall  not 
be  taken  in  execution,  but  it  may  be  arrested  and  detained  under  the 
provisions  of  section  twenty -two  of  the  County  Courts  Admiralty 
Jurisdiction  Act,  1 868,  or  kept  under  arrest,  if  idready  arrested. 

41.  Where  a  decree  has  been  obtained  in  a  suit  against  an  un- 
known defendant,  and  the  name  of  the  defendant  is  subsequently 
ascertained,  the  adverse  attorney  may  file  a  praecipe  stating  the  name, 
address,  and  description  of  the  defendant,  and  thereupon  the  regis- 
trar shall  issue  to  the  attorney,  or  if  required  to  the  bailiff  for  service, 

(k)  See  Treatise,  pp.  75,  254. 

{1}  See  Ad.  Boles,  155 ;  Appendix,  xliii. 
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K*  of  ^bi»  <h<f»  ttttlaiK  ^al  if  tlie  defendant  does  not  wHhin 
^  ft«M  di*  4«j  ef  mniai  file  a  precipe  applying  for  a 
^  1^  Mffik  die  Tnni  or  ptopotj  to  which  the  anit  reUtes 
m\u.  V  4v*«JL  «a  *wmw^ 

<4:1   TW  »Mse  ahaH  Ve  asrod  penonaDj  upon  the  defendant 
«fb«:^»  1^  ^^^^  <ir  iia  h»  ahaaaofl  the  registzmr,  shall  upon  fiicts  duly 

ec  aMaaimwea  semoer  \^}» 


4Jw  VW^  «»i«r  a  wiMit  ef  eBeeatiiHi  a  Tuad  ia  Kixed,  the 
>«itlf  ^a  W^m  M^^  Oie  auM  cause  an  inTentoiy  to  he 
>«  «i  ac^fpMaMr^  aaii  ^h»  TeMal  shall  sot  be  sold  for  lest  than 
vw  H*POMnii  >i:i^  ;^Mn«?4  «DM(e  If*  ocder  of  the  ooori. 

^  Ob  ^  aiwigfeiam^  ^htsak  tte  high  hailiff  shaU  pay  the 
^Mv'iMia  ittsttiic  'AtiiiiH^iaa  iva^  oMKt»  maim  the  vanant^  and  file  an 
*Nwuit4  •K^  ihr  ^a^  ^|!Wii  Vr  hiBik  a^gcthar  with  dM  ceitifieaie  of 

^^  >Ni  3^  ^iioiD*»?o?m  ^  1^  ^iHfhn'i  the  high  bailiff  dull  ddiTcr 
^    iV»  >tvt<w\«   V  1^  janffcamrj.  a»i  if  wqmed  ao  to  do  shall 


ef  1^  iiuMwi  has  been  orderad  to 
V»  feniMii  hv  the  h^  bnibff  imtil 
^  «PMr  v^  the  H^  Cont  of 


Omrt  «f  Aianltj  aay  at  any 


3t».    1 
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file  with  the  registrar  an  application  for  an  order  for  the  transfer  of 
the  proceedings  for  sale  to  the  said  court. 

48.  The  registrar  shall  transmit  such  application  to  the  judge  for 
his  order  thereon,  if  the  court  be  not  sitting,  and  shall  in  any  case 
certify  on  the  application  that  the  security  for  costs  has  been  given. 

Notice  of  Defence  in  CoUieiofk 

49.  Where  in  suits  for  damage  by  colliuon  the  defendant  intends 
to  set  up  as  a  defence  that  the  vessel  was  by  compulsion  of  law  in 
the  charge  of  a  pilot,  he  should  give  notice  thereof  to  the  adverse 
attorney  as  soon  after  the  service  of  summons  as  may  be,  and  if  he 
shall  fail  to  give  such  notice  the  judge  shall,  in  exeroiBing  his  dis- 
cretion as  to  costs,  consider  what  effect  the  non-delivery  of  the  notice 
has  had  in  the  suit  (o). 

Tenders  (p), 

50.  An  attorney  desiring  to  make  a  tender  shall  give  a  notice  to 
the  adverse  attorney  of  the  terms  and  amount  of  the  tender,  and  shall 
pay  the  amoimt  into  court,  and  file  a  preecipe. 

51.  Within  48  hours  from  the  payment  the  adverse  attorney  shall 
file  a  notice  stating  whether  he  accepts  or  rejects  the  tender,  and,  if 
he  shall  not  do  so,  he  shall  be  deemed  to  have  rejected  it. 

Payment  out  of  Court 

52.  Money  ordered  to  be  paid  out  of  court  may  be  paid  to  the 
attorney  without  the  production  of  a  power  of  attorney  from  the 
party  entitled  to  receive  the  money,  unless  the  judge  shall  otherwise 
order. 

63.  Where  more  than  one  suit  has  been  instituted  against  a  vessel 
or  any  property,  and  the  same  has  been  sold,  the  proceeds  thereof 
shall  be  retained  in  court,  to  abide  the  decision  of  the  court  in  the 
various  suits,  unless  the  judge  shall  otherwise  order. 

Appraieemeni, 

54.  The  registrar  may,  on  the  application  of  either  attorney,  and 
whether  before  or  after  judgment,  order  any  property  under  arrest  to 
be  appraised  (g). 

Becords  of  the  Court 

55.  The  attorneys  in  a  suit,  their  derks,  and  the  parties  them- 

(o)  See  the  rale  generally  adopted  (p)  See  Treatise,  p.  258. 

as  to  costs  in  cases  where  the  defendant  {q)  See  Treatise^  p.  282.    As  to  ap- 

obtains  judgment,  simply  on  the  ground  praisement   in   salvage  cases  by  the 

that  the  loss  was  ocoasiooed  by  a  pilot  receiver  of  wreck,  see  Treatise,  p.  118, 

whose   employment   was   oompnlaory,  n.  (p). 
Treatise,  p.  74. 
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lelyeB,  may,  while  the  suit  U  pending,  and  for  one  year  after  its  ter- 
minationy  inspect,  free  of  charge,  all  the  records  in  the  suit 

66.  In  a  pending  suit  no  person  other  than  the  attorney  or  hia 
clerk,  or  the  party  in  the  suit,  ahaU  be  entitled  to  inspect  the  records 
in  the  suit  without  the  permission  of  the  registrar. 

67.  In  a  suit  which  is  teiminated,  any  person  may,  on  filing  a 
praecipe,  and  on  payment  of  the  proper  fee,  inspect  the  records  in  the 
suit 

Copia. 

68.  Any  person  entitled  to  inspect  any  instrument  or  document 
in  a  suit  shall,  on  filing  a  praecipe,  and  on  payment  of  the  proper 
charges  for  the  same,  be  entitled  to  an  office  copy  thereof  (r). 

69.  All  copies  of  documents  shall  be  counted  and  charged  for  at 
the  rate  of  seventy-two  words  per  folio  ;  and  eyery  numeral,  whether 
contained  in  columns  or  otherwise  written,  shall  be  counted  and 
chaiged  for  as  a  word. 

8tdl  of  the  Court, 

60.  All  instruments  and  documents  issued  from  the  court  shall 
be  signed  by  the  registrar,  and  shall  haye  the  seal  of  the  court 
aflixed. 

61.  The  day  on  which  the  seal  is  affixed  to  an  instrument  or  docu- 
ment shall  be  deemed  to  be  the  date  of  the  issue  thereof 

Taxation  of  Costa, 

62.  Costs  may  be  taxed  by  the  registrar  as  well  between  party  and 
party  as  between  attorney  and  client. 

63.  When  a  bill  of  costs  has  been  filed  for  taxation,  notice  shall, 
as  soon  as  conveniently  may  be,  be  sent  to  tho*  respective  attorneys, 
appointing  a  time  for  the  taxation. 

64.  At  the  time  appointed,  if  either  attorney  is  present,  the  taxa- 
tion shall  be  proceeded  with. 

66.  After  the  expiration  of  a  week  ffom  the  taxation  of  the  biU, 
if  there  is  no  objection  thereto,  the  attorney  may  apply  for  pay- 
ment of  the  same  if  the  amount  is  to  be  paid  out  of  moneys  in 
court. 

66.  If  in  a  taxation  between  attorney  and  client  more  than  one- 
sixth  of  the  bill  is  struck  off,  the  attorney  shall  pay  all  the  costs  at- 
tending the  taxation. 

67.  If  either  attorney  is  dissatisfied  with  the  taxation,  he  may 
within  a  week  thereof  give  notice  to  the  adverse  attorney  that  he  will 
apply  to  the  judge  to  review  the  same,  and  file  a  prsBcipe  objecting  to 
the  taxation. 

(r)  See  poit.  Schedule  1,  p.  46. 
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Filing. 

68.  All  instnitnents  or  doooments  directed  to  be  filed  shall  be  filed 
with  the  registrar  of  the  court. 

Assessors, 

69.  Every  attorney  requiring  the  judge  to  be  assiBted  by  two 
nautical  assesaors  shall  at  the  time  of  filing  the  prascipe  pay  to  the 
registrar  the  sum  of  two  guineas  if  the  amount  claimed  does  not 
exceed  1001,  ^  and  four  guineas  if  it  does  exceed  that  amount,  and 
Buch  payments  shall  be  considered  as  costs  in  the  suit  unless  other- 
wise ordered  by  the  judge, 

70.  Where  the  judge  requires  the  assistance  of  two  nautical 
assessors  the  above  fees  shall  be  paid  by  the  plaintilOT  or  his  attorney 
before  the  hearing,  and  shall  be  costs  in  the  suit  unless  otherwise 
ordered  by  the  judge. 

71.  Where  a  snit  is  adjourned,  the  plaintiff  shall  pay  the  assessors' 
fees  for  the  day  of  adjournment  forthwith  after  the  order  of  adjoarn- 
ment  is  made  by  the  court. 

72.  Upon  the  filing  of  the  aforesaid  pnecipe  or  upon  the  order 
of  the  judge  as  last  aforesaid,  the-  registrar  shall  select  from  the 
list  of  assessors  the  names  of  two  persons  whom  he  may,  having 
reference  to  the  nature  of  the  suit  to  be  heard,  consider  can  most 
effectually  assist  the  judge  in  hearing  and  determining  it,  and 
shall  send  to  each  of  such  persons  by  post  a  summons  in  the  form 
annexed. 

73.  The  registrar  of  the  court  shall  pay  to  every  assessor  for  each 
day's  attendance  and  service  in  eyery  suit  one  guinea  or  tw6  guineas, 
according  as  the  amount  daimed  in  the  suit  does  or  does  not  ex- 
ceed 1002. 

ForfM, 

74.  The  forms  annexed  to  these  rules  shall  be  followed  as  nearly 
as  the  circumstances  of  each  case  will  allow  ;  and  in  cases  where  no 
forms  are  provided,  these  forms  shall  be  used  as  guides  in  framing 
the  forms  required. 

Fees  and  Costs, 

75.  The  fees  and  costs  set  forth  in  the  schedules  hereto  annexed, 
marked  I.,  XL,  shall  be  allowed  on  taxation. 

76.  Where  plaintiff  recovers  less  than  the  sum  claimed,  the  scale 
upon  which  the  costs  are  to  be  taxed  shall  be  in  the  discretion  of  the 
court 

Common  Law  Rules, 

77.  The  rules,  orders,  practice,  and  forms  in  actions  in  the  County 
Oourts  shall,  subject  to  these  orders,  be  adopted  with  reference  to 
admiralty  suits,  so  far  as  they  shall  be  respectiyely  applicable. 
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Na  1. — ^Propctpe  to  ItuHtuU  a  Suit 
Admindty  JnriBdioiioiL 
la  t!M  County  Court  of ,  holden  at 

L  I.  Jf.,  attorney,  hereby  institute  a  anit  for  [^UaU  iKe  naiwn  of 
r:V  suit^  oa  behalf  of  [skiie  namey  address,  and  descripiion  of  flainiif] 
a^nst  ^(/  th^  Qiicner  or  otfmers  he  not  knoum,  state  the  owner  or  ovnurs 
HHXt****m  of  the  property  to  which  the  suit  relates,  describing  Us  mams 
«mU  Hat^i-n  isnd  where  it  then  is  ;  if  known,  state  name,  address,  mtd 
i.x*r  •'.'/•»  i>/  party  proceeded  against,  the  name  and  nainre  cf  ike 
9r\n*^-r*^s  to  icAioA  ths  iiuit  reloUs,  and  where  t^  is,]  in  the  sum  of 
^s^^4£<f  «tMN  in  Uttm]  pounds.  And  I  oonsent  that  all  insfanmieDti 
anvi  doctunents  in  the  said  suit  may  be  left  for. me  at  [stoic  address 
rr<{«MrtfU  ^y  GeHm-al  Order  No,  6],  [^add,  where  so  desired^  and  I  re- 
«l«ui«  the  sttaiHMMia  to  be  served  by  the  bailiff  of  the  court]. 

Jftit«?d  the day  of ,  18 — . 

{To  be  signed  by  the  party,  his  attormy 
or  his  cUrkfor  kiaf^} 


Xa  :}. — Prtscipe  for  Permission  for  Suit  to  be  heard  ai  a  £Jp«ia/ 

Place. 

Admiralty  Jurisdictionu 

In  the  County  Court  of ,  holden  at 

{Title  of  Suit) 


I,  -V.  Z.,  attorney,  do  pray  that  permiaion  may  be  granted  for  the 
hearing  of  this  suit  at  {here  state  the  name  of  <^  piaee  ai  whith  amd 
description  of  the  buUdin^  in  which  it  is  desired  thai  the  mHisk^  skoM 
be  held,  and  if  the  building  is  not  one  in  which  the  dmmty  <\fmrt  orii- 
nariiy  sits,  add,  and  I  undertake  to  hire  the  use  of  the  said  bniidiBg 
at  my  expense,  to  be  allowed  as  costs  in  the  suit  if  the  court  shall 
allow  thereof). 

Dated  this day  of ,  18 — . 

{To  be  signed  by  At  pmHy,  his  mUonf^ 
or  hif  ciffl'/or  fcst^) 
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No.  3. — Sumfnons. 
Admiralty  Jurisdiction. 
In  the  County  Court  of ,  holden  at  — 


[/SfcoZ.] 

Whebeas  a  suit  for  [^state  the  nature  of  the  suit^  has  been  insti- 
tuted in  this  court,  on  behalf  of  A,  B,  of ,  against  the  owner  or 

owners  unknown  of  the  [^state  description  of  vesset"],  called  the  [^name 
of  vesseT^f  (whereof  C,  D,  is  now  or  lately  was  master),  \where  suit  is 
ago/inst  owner  or  ovyaers  unkmovm  of  vessel  athd  freight  add,  and  the 
freight  due  for  the  transportation  of  the  cargo  now  or  lately  laden 
therein  ;  or  where  the  suit  is  against  the  owner  or  owners  unknown  of 
vessel,  cargo,  and  freight,  add  instead  thereof  and  the  cargo  now  or 
lately  laden  therein,  together  with  the  freight  due  for  the  transporta- 
tion thereof]  in  the  sum  of  [state  sum  in  letters^  pounds. 

You  are  hereby  summoned  to  enter  an  appearance  in  the  said  suit 
witbin  four  dear  days  of  the  service  hereof. 

You  are  also  warned  that  if  you  do  not  enter  an  appearance  as 
aforesaid,  the  judge  of  this  court  will  proceed  to  hear  and  determine 
the  said  suit,  or  to  make  such  orders  therein  as  to  him  shall 
seem  fit. 

Dated  and  sealed  this day  of 18 — • 

Registrar  of  the  Court 

To  the  owner  or  owners  of  the  {stcUe  descrip- 
tion and  name  of  vessel),  and  all  persons 
who  have  or  claim  to  have  any  right,  title, 
or  interest  in  the  said  vessel. 

N.B*  The  attorney  for  A,  B,  is of  [here  state  the  address  given 

in  the  prcedpe']. 


No.  4. — Summons. 
Admiralty  Jurisdiction. 
In  the  County  Court  of ,  holden  at  — 


A.  B.,  plaintiff  [address  a/ad  descTvption\, 

C,  D,,  defendant  [address  and  descTiption\,  [SeaiU\ 

Whereas  a  suit  for  [state  luitwre  of  suit\  has  been  instituted  in 
this  court  on  behalf  of  the  plaintiff,  against  you  in  the  sum  of  [state 
sum  va  leUers\  pounds. 

You  are  hereby  summoned  to  enter  an  appearance  in  the  said  suit 
within  four  clear  days  of  the  service  hereof. 

You  are  also  w&med  that  if  you  do  not  enter  an  appearance  as 
aforesaid  the  judge  of  this  court  will  proceed  to  hear  and  determine 

D  2 
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fhe  said  Buit,   or  to  make  snch  orders  therein  as  to  him  shall 
seem  fit. 

Dated  and  sealed  this day  of 18 — , 

Begistrar  of  the  Court. 
To  the  defendant 

N.B. — ^The  attorney  for  the  plaintiff  is 

of  [here  state  the  address  given  in  the  prcecijpe]. 


No.   5. — Warrant  of  Arrest  and  Detention. 

Admiralty  Jurisdiction. 

In  the  County  Court  of  — ,  holden  at , 

{TiOe  of  Suit.)  [Seal'] 

Whereas  a  suit  has  been  instituted  in  this  court  on  behalf  of 

A,B,  of y  against  the  owner  or  owners  of  [state  description  and 

name  of  vessel  or  property]  in  the  sum  of  [state  sum  in  letters]  pounds. 

These  are  therefore  to  require  and  order  you  to  arrest  the  said 

and  to  keep  the  same  under  safe  arrest^  imtil  you  shall  reoeiye  further 
orders  from  this  court. 

Given  under  the  seal  of  the  court  this day  of 18 — . 

By  the  Court. 


To  the  high  bailiff  of  the  said  Court 
and  others  the  bailiffs  thereof. 


Begistrar  of  the  Court 


No.  6. — Notice  of  Sureties. 
Admiralty  Jarisdiction. 

In  the  County  Court  of ,  holden  at  w 

{TiiU  of  SuU.) 

Take  notice  that  the  sureties  whom  I  propose  in  the  above  suit, 
are  [here  state  the  names  and  additions  of  the  suretiesy  whether  house^ 
keepers  or  freeholders^  and  their  residences  for  the  last  six  months^ 
therein  mentioniivy  the  county  or  city^  places,  streets,  and  numbers, 
if  any.] 

Dated  the day  of ,  18 — . 

To  A.B.  [the  party  in  whose 
behalf  the  suit  is  insti- 
tated]  or  C.  D.  the  attoz^- 
roy  of  A.  B.  [the,  c^c] 
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No.  7. — Affidavit  of  Justification. 

Admiralty  Jurifldiction* 

In  the  County  Court  of ,  holden  at , 

•     (TiOe  of  Suit) 

I  [state  na/rnsy  address^  and  description^  one  of  the  proposed  soreties 
in  this  snit,  make  oath  and  say,  that  I  am  worth  more  than  the  sum 
of  [state  the  sum  in  letters  in  which  hail  is  to  be  given']  pounds  after 
the  payment  of  all  my  debts. 

{Signature  of  Surety,) 

On  the day  of ,  18 — ,  the  said was  duly  sworn  to 

the  truth  of  this  affidavit^  at . 

Before  me 


87 


No.  8. — Bail  Bond, 
Admiralty  Jurisdiction. 

In  the  County  Court  of ,  holden  at  — — . 

{TiUe  of  Suit) 

Whsbeas  a  suit  for has  been  instituted  in  this  court  on 

behalf  of  A,B.  of ,  against . 

Now,  therefore,  we  [state  namesy  addresses^  and  description  of 
sureties]  jointly  and  severally  submit  ourselves  to  the  jurisdiction 
of  the  said  court,  and  consent  that  if  he  [or  they]  the  said  ■ 

shall  not  pay  what  may  be  adjudged  against  him  [or  them]  in  the 
said  suit,  with  costs,  execution  may  issue  forth  against  us,  our  heirs, 
executors,  and  admimstrators,  our  goods  and  chattels,  for  a  sum  not 
exceeding  [state  sum  in  letters']  pounds. 

(Signatures  of  Sureties.) 

The  bail  bond  was  signed  by  the  said and ,  the  sureties, 

the day  of ,  18 — . 

Before  me, 

Registrar  of  the  Court, 

or  one  of  his  derks. 


No.  9. — Order  of  Release, 
Admiralty  Jurisdiction. 
In  the  County  Court  of ,  holden  at 


(TiOeofSuU,)  [Seat] 

You  are  hereby  authorised  and  directed  to  release  the now 

under  arrest   of   this  court  by  virtue  of    its   wanant,   upon  the 
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payment  of  all  coBtA,  ohai^ges^  and  expenses  attending  the  custody 
thereof. 

Given  under  the  seal  of  the  court,  this day  of ,  18 — . 

By  the  Court. 

Registrar  of  the  CourL 
To  the  high  bailiff  of  the  said  court 
and  others  the  bailiflfo  thereof. 


No.  10. — Praecipe  to  enter  an  Appearafice. 

Admiralty  Jurisdiction. 

In  the  County  Court  of ,  holden  at . 

{Title  of  Suit) 

I,  12.  £f.,  attoniey,  hereby  enter  an  appearance  on  behalf  [state 
name,  address,  and  description  of  party]  in  the  suit  for  [state  nature 
of  suif]  which  has  been  instituted  in  this  court  on  behalf  of  [state 
namey  address,  and  description  of  plaintiff'}  against  [state  against 
v:hom  the  suit  is  instituted.]  And  I  consent  that  all  instruments  and 
documents  in  the  suit  may  be  left  for  me  at  [state  cMress  required  by 
General  Order  No,  11]. 

Dated  the day  of ,  18 — . 

(To  he  signed  by  (he  defendant^  his 
attorney  or  his  clerk  for  him.) 


No.  11. — Notice  of  Hearing, 
Admiralty  Jurisdiction. 

In  the  Coiinty  Court  of ,  holden  at . 

(TitU  of  Suit.)  [Seal,] 

Take  notice  that  this  suit  will  be  heard  at  a  court  to  be  holden  on 

the day  of ,  at  [here  state  where  court  is  to  be  held],  at  the 

hour  of o'clock  in  the noon. 

Dated  and  sealed  this day  of ,  18 — , 

Registrar  of  the  Court. 
To  the  plaintiff  and  defendant. 


No.  12. — Order  of  Transfer  to  High  Court  of  Admiralty, 

Admiralty  Jurisdiction. 

In  the  County  Court  of  ,  holden  at . 

(Title  of  Suit)  [Seal] 

Whereas  it  appears  that  the  subject  of  this  suit  exceeds  the  limit 
in  respect  of  amoimt  of  the  admiralty  jurisdiction  of  this  court  [or 
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ataU  otherwise  as  the  ccLse  tnay  &e]»  it  ib  ordered  that  this  suit  be 
transferred  to  the  High  Court  of  Admiralty,  together  with  the  pro- 
ceedings that  have  been  had  therein  in  this  court. 

Given  under  the  seal  of  the  court,  this day  of ,  18 — , 

By  the  Court. 

Registrar  of  the  Court. 


No.  13. — Order  of  Transfer  to  County  Cowrt  or  the  High  Court  of 

Admiralty. 

Admiralty  Jurisdiction. 

In  the  County  Court  of  ,  holden  at . 

{TiiU  of  Suit,)  ISeal.-] 

Whbrbas  it  hath  been  made  to  appear  that  the  suit  could  be  more 

conveniently  prosecuted  in  the  County  Court  of ,  holden  at , 

appointed  to  have  admiralty  jurisdiction  [or  in  the  High  Court  of 
Admiralty]  it  is  ordered  that  this  suit  be  transferred  to  the  said 
court  together  with  the  proceedings  that  have  been  had  therein  in 
this  court. 

Given  under  the  seal  of  the  court  this day  of 18 — , 

By  the  Court. 

Registrar  of  the  Court. 


No.  14. — Final  Decree  or  Order, 
Admiralty  Jurisdiction. 

In  the  County  Court  of ,  holden  at .  [iSeaL] 

{TitU  of  Suit) 

It  is  this  day  decreed  that  the  plaintiff  A,  B,  of do  recover 

against  the  defendant  \or  defendants]  C,  D.  of ,  the  sum  of 

pounds  [in  a  suit  for  salvage  for  services  rendered  to  the  above  vessel ; 
or  in  a  suit  for  towage,  for  services  rendered  in  towing  the  said  vessel ; 
or  m  a  suit  for  necessaries,  for  necessaries  supplied  to  the  said  vessel ; 
or  in  a  suit  for  wages,  for  wages  in  respect  of  services  rendered  on 
board  the  said  vessel ;  or  in  a  suit  for  damage  to  cargo,  for  damage 
caused  to  the  cargo  carried  in  the  said  vessel ;  or  in  a  suit  for  damage 
by  coUision,  for  damage  caused  to  the  said  vessel  (s)  by  the  defendant's 
vessel  the  [the  desoripiion  and  name  of  the  vessel  which  caused  ths 
damage'},  together  with  the  costs  of  this  suit. 

And  it  is  ordered  that  the  defendant  [or  defendants]  do  pay  the 
same  to  the  plaintiff  or  his  attorney  within days^  [add  where  the 

(«)  The  phrase  ''said  Yeasel"  seems  improijer.     The  suit  generally  takes  its 
title  from  the  name  of  the  defendanVs  ship. 
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name  of  the  defendant  is  known^  and  that  in  default  thereof  the  re^n^ 
trar  shall  upon  the  application  of  the  plaintiff  or  his  attorney  issue 
a  warrant  of  execution  against  the  yeasel  or  property  of  the 
defendant]. 

Giyen  under  the  seal  of  this  court  this day  of ,  18 — * 

By  the  Court. 

Registrar  of  the  Court. 


No,  15. — PrcBdj^for  a  Warrant  of  Execution. 

Admiralty  Jurisdiction. 
In  the  County  Court  of  ,  holden  at • 

(TiOeofSuU.)  \_Seal^ 

I,   8.  B.f  attorney,   do  require  a  warrant  of  execution  to  issue 

against  the  goods  of  (7.  Z>.,  of ,  who  was  ordered  by  decree  of 

this  court  of  the day  of  ,  18 — ,  to  pay  to  the  plaintiff  or 

myself,  as  his  attorney,  the  sum  of pounds  for  [here  insert  for 

what  the  sum  was  ordered  to  he  paid"],  and  who  has  not  paid  the  sum 
so  ordered. 

Dated  the day  of ,  18 — . 

{Signature  of  Attorney.) 


No.  16, — Warrant  of  Execution   against  (he  Vessel  or  Property  of 

Defendant, 

Admiralty  Jurisdiction. 

In  the  County  Court  of »  holden  at , 

{Title  of  Suit.)  [SeaX,^ 

Whereas  on  the  day  of ,  18 — ,  the  plaintiff  obtained 

a  decree  in  this  court  against  the  defendant  for  the  sum  of  £ 

for and  costs  ;  and  it  was  thereupon  ordered  by  the  court  that 

the  defendant  should  pay  the  same  to  the  plaintiff  on  the  — —  day 
of . 

And  whereas  default  has  been  made  in  payment  according  to  the 
said  order.  These  are  therefore  to  require  and  order  you  forthwith 
to  make  and  levy  by  distress  and  sale  of  the  goods  and  chattels  of  the 
defendant,  wheresoever  they  may  be  found  within  the  district  of  thia 
court  (except  the  wearing  apparel  and  bedding  of  him  or  his  family, 
and  the  tools  and  implements  of  his  trade,  if  any,  to  the  value  of 
five  pounds),  the  sum  stated  at  the  foot  of  this  warrant,  being  the 
amount  due  to  the  plaintiff  under  the  said  order,  including  the  costs 
of  this  execution  ;  and  also  to  seize  and  take  any  money  or  bank  notes 
(whether  of  the  Bank  of  England  or  of  any  other  bank),  and  any 
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cheques,  bills  of  exchange,  promissory  notes,  bonds,  specialties,  or 
securities  for  money  of  the  defendant  which  may  there  be  found,  or 
such  part  or  so  much  thereof  as  may  be  sufficient  to  satisfy  this  exe- 
cution, and  the  costs  of  making  and  executing  the  same,  and  to  pay 
what  you  shall  have  so  levied  to  the  registrar  of  this  court,  and  make 
return  of  what  you  haye  done  under  this  warrant  immediately  upon 
the  execution  thereof. 

Given  under  the  seal  of  the  court,  this day  of ^  18 — 

By  the  Court. 

Registrar  of  the  Court 
To  the  high  bailiff  of  .the  said  court, 
and  others  the  bailiffs  thereof. 


No.  17. — Order  for  Transfer  of  Sale  to  High  Court  of  Admiralty. 

Admiralty  Jurisdiction. 

In  the  County  Court  of ,  holden  at , 

(TiUeofSuU.)  [Seal.] 

Whereas  in  a  suit  instituted  in  this  court  on  behalf  of  A,  B, 

of ,  against  [state  name  of  defetidarU],  the  judge  of  this  court 

has  ordered  [here  insert  the  terms  of  the  decree  or  order].  And 
whereas  the  plaintiff  [or  defendant]  in  the  said  suit  is  desirous  that 
the  sale  of  the  vessel  should  be  conducted  in  the  High  Court  of 
Admiralty  and  has  given  security  for  the  sum  of  ten  pounds.  Now 
I,  A,  B.,  attorney,  pray  that  an  order  to  transfer  the  proceedings  for 
sale  to  the  said  High  Court  of  Admiralty  do  issue. 

Dated  the day  of 38—. 

Signature  of  Attorney. 

I  hereby  certify  that  the  security  above  mentioned  has  been  duly 
completed. 

Kegistrar  of  the  Court. 

I  hereby  order  the  transfer  to  be  made  as  prayed. 

Judge  of  the  Court. 


No.  18. — Frcecipefor  Faying  in  Money. 
Admiralty  Jurisdiction. 

(TiHe  of  Suit.) 
In  the  County  Court  of ^  holden  at . 

I,  A.  jB.,  of ,  do  pay  the  sum  of  [staie  sum  in  letters]  pounds 

into  court  in  this  suit  at  the  request  and  by  the  authority  of , 
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he  having  agreed  to  pay  [or  tender]  the  same  in  Bettlement  of  the 
claim  of  the  phuntiff  \or  m  the  case  may  he]. 
Dated  the day  of 18     . 

{To  be  signed  by  the  party y  his  attorney, 
or  his  derkfor  him.) 


No.  19. — Summons  to  Assessors. 

Admiralty  JnriBdiction. 

Ill  the  County  Ooort  of y  holden  at r-. 

{Title  of  Suit.)  [Seal.] 

Tou  are  hereby  summoned  to  appear  and  serve  as  an  assessor  in 

this  court  at  the  on  the day  of 18 —  at  the  hour 

of in  the noon,  to  assist  the  judge  of  this  court  in  the 

hearing  and  determining  of  this  suit,  and  in  default  of  attendance 
you  will  be  liable  to  a  penalty  of  a  sum  not  exceeding  five  pounds 
under  section  15  of  the  County  Courts  Admiralty  Jurisdiction  Act, 
1868. 

Dated  and  sealed  this day  of ,  18     . 

Registrar  of  the  Court. 
To of . 


No.  20. — Order  fining  an  Assessor  for  Non-aUetidance, 

Admiralty  Jurisdiction. 

In  the  County  Court  of ,  holden  at . 

{TUUofSuU.)  [Seal.] 

Whebeas was  duly  summoned  to  appear  and  serve  as  an 

assessor  at  a  court  holden  at on  the day  of 18 — f 

and  whereas  he  has   neglected,  without  sufficient  cause  shown,  to 
appear   and  serve  as  required :  It  is  hereby  ordered  that  he  shall 

forthwith  [or  on  the day  of 18 — ]  pay  to  the  registrar  of 

this  court  a  fine  of 1,  for  such  neglect. 

Given  under  the  seal  of  the  court  this day  of 18 — . 

By  the  Court 

Registrar  of  the  Court. 
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No,   22. ADMIRA.LTY  SuiTS  BoOK. 

Fro  formd. 


DATS. 


Day. 


10 


10 


11 

13 
15 

18 


Uonth. 

Year., 

Feb. 

1869 

Feb. 

1869 

Feb. 

1869 

Feb. 

1869 

Feb. 

1869 

Feb. 

1869 

Suit  for  damage  by  ooUiaion,  inBtitated 

on  behalf  of  A.  A,  of ,  agamit 

the  owner  or  owners,  unknown,  of  a 
aohooner  named  '*  The  Kate,"  lying  at 

within  the  distriot  of  the  couzt, 

in  the  sum  of  2002. 

Attorney  for  the  plaiotifT,  Mr,  L,  Jf., 
of . 

Application  made  for  arrest ;  affidavit 
filed ;  warrant  issued,  the  evidence 
being  satisfactory. 

Application  for  judge's  permission  for  suit 
to  be  heard  at . 

Permission  granted. 

Appearance  entered  by  C,  D.,  of . 

Attorney  for  defendant,  JB.  S.  of . 

The  suit  having  been  heard  the  court 
decreed  that  \herB  set  forth  the  decru]. 
If  any  further  proceedings  had  then 
should  be  entered  in  same  manner. 


Mem.  to  be  placed  at  foot  of  every  Summons,  Notice,  Decree, 
Order,  Warrant,  or  any  other  Process  of  the  Court. 

Hours  of  attendance  at  the  office  of  the  registrar  [place  of  office] 
from  ten  till  four  o'clock,  except  on  [here  insert  the  day  on  which 
the  office  wUl  he  dosed\^  when  the  office  will  be  closed  at  one 
o'clock. 


\ 
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Scale  of  Allowance  to  Witneasea. 


£    8.     d.     £ 


8, 


d. 


0  10     0  to  1     0     0 


Gentlemen,    merchants,    bankers,    and    pro- 
fessional men,  per  diem  -         -         -         - 

Tradesmen,  auctioneers,  accountants,  clerks, 
and  yeomen,  i>er  dtem    ...         - 

Artisans  and  journeymen,  per  diem       - 

Labourers,  and  the  like,  per  diem 

Females,  according  to  station  in  life     - 

Travelling  expenses,  sum  reasonably  paid,  but  not  more  than  six- 
pence per  mile,  one  way. 

If  the  witnesses  attend  in  more  than  one  suit,  they  will  be  entitled 

to  a  proportionate  part  in  each  suit  only. 


0 

5 

0  to  0  10 

0 

0 

3 

OtoO     6 

0 

0 

2 

OtoO     3 

0 

0 

2 

OtoO  10 

0 

SCHEDULE  L 


Fees  to  be  taken  in  Countt  Courts  having  Adhibalty  JumsDicnoir. 


Fees  to  be  taken  by 
registrar  and  ac- 
counted for  and  paid 
over  to  the  trea- 
surer. 


On  every  institution  of  a  suit  sixpence  in  the  pound, 
and  on  the  hearing  of  the  same  an  additional  fee  of 
sixpence  in  the  pound  on  the  amount  claimed, 
where  it  does  not  exceed  fifty  pounds ;  and  where 
it  does  exceed  fifty  pounds,  then  five  shillings 
additional  on  the  institution,  and  on  the  hearing 
of  the  suit  for  every  fifty  or  fraction  of  fifty 
pounds  claimed  over  and  above  the  first  fifty 
.pounds.  Where  the  court  is  to  be  held  beyond 
three  miles  from  the  registrar's  office,  then  an 
additional  fee  of  one  shilling  for  each  Qule  from 
the  office  to  the  place  of  sitting. 


FeeB  to  be  taken  by  the  Registrar 
for  hJa  own  use. 


Where  the  Amount  claimed 


does  not 
exceed  £20. 


exceeds  £20 

and  does 

not  exceed 

£100. 


exceeds 
£100. 


On  every  institution  of  suit,  and  summons 

thereon 

„        warrant  of  arrest  of  a  vessel . 

„        release 

„        bail  bond 

„        affidavit  of  justification 

„        subpoena 

„        notice  of  hearing  .        .  each 


£ 

8, 

d. 

0 

2 

6 

0 

2 

6 

0 

2 

6 

0 

2 

6 

0 

1 

0 

0 

1 

0 

0 

1 

0 

£   8,   d. 


0 
0 
0 
0 
0 
0 
0 


5 
5 
5 
5 
2 
2 
1 


0 
0 
0 
0 
6 
0 
6 


£    8.   d. 


0 
0 
0 
0 
0 
0 
0 


7 
7 
7 


6 
« 
6 

7  6 
2    6 

8  0 
2    6 
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FEES. 


SoBBDULE  L — canHnmd, 


FeeB  to  be  taken  by  the  Registrar  for  hia 
ownuae. 


Where  the  Amount  claimed 


does  not 
exceed  £20. 


SummoDB  for  the  attendaiioeof  Bflseesor  at  the 
hearing  of  any  suit     .        .        .  eaeh 

For  every  order  of  traxmf er    .... 

Where  a  Court  u  to  be  held  apecially  for  the 
heariog  of  a  suit  under  Rule  8    . 

Where  the  Court  is  to  sit  for  the  hearing 
or  part  hearing  of  a  suit  beyond  three 
miles  from  Registrar's  office,  then  in  addi- 
tion     

Mileage  one  way  from  office  to  place  of  sitting, 
for  each  mile 

When  the  Registrar  camiot  return  the  same 
night 

For  drawing  final  decree        .... 

For  filing  an  affidavit  or  other  document, 
not  bemg  a  document  annexed  to  an  affi* 
davit 

For  every  office  copy  of  a  document  in  the 
English  language   •        .        .         per  folio 

For  office  copies  of  papers  in  a  foreign  Ian- 
guage,  or  of  shorthand  writers'  or  repor- 
ters' notes,  or  of  abstracts  or  translations 
made  in  the  office,  in  addition  to  the  above 
fees,  the  charges  of  the  copjist,  shorthand 
writer,  reporter,  or  translator     . 

On  a  receipt  for  money  or  for  papers,  {only 
one  fee  to  be  takenf  hotoever  many  may  be  the 
papen  delivered  in  at  one  lime)    . 

Poundage  on  monies  paid  out  of  the  office 
in  any  suit  for  every  50/.  or  fraction 
thereof 

From  a  person  who  is  not  a  party  in  the  suit, 
nor  his  attorney,  nor  the  clerk  of  the 
attorney,  on  examining  the  Court  books  in 
respect  of  any  suit 

For  every  summons  of  commitment      • 

For  every  warrant  against  the  body  or  goods 
or  order  of  sale  of  vessel     .... 

For  making  and  transmitting  note  of  any 
decree  or  order  under  Rule  S3    . 

On  examining  the  documents  in  a  suit  in 
which  no  proceedings  are  pending,  and 
which  has  been  terminated  within  the  last 
two  years 

Ditto  ditto  if  beyond  that  period 

For  every  sitting  in  which  the  Registrar  is 
employed  as  on  examiner    .... 


£  9-  d, 

0  0  6 

0  d  0 

0  15  0 


0  15     0 

0    0    6 

110 
0    7    6 


0    0    6 
0    0    4 


0  0    6 

0  2    0 

0  10 

0  16 

0  2    6 

0  16 


0    16 
0    2    0 


exceeds  £S0 

and  does 

not  exceed 

£100. 


exeeedfl 

£100. 


£    0,   d, 

0    16 
0  10    0 

1^0 


0  15    0 

0    0    6 

110 
0  10    0 


0    1    0 


0     0     4 


0    10 


0    5    0 


0  10 

0  8    0 

0  5    0 

0  2    6 


0    2    6 
0    8    6 

0    7    0 


£  9,  d, 

0  2  6 

0  1&  0 

1  15  0 


0  15    0 

0    0    6 

110 
0  15    0 


0    10 
0    0    4 


0    10 


0    5    0 


0  10 

0  5    0 

0  7    6 

0  8    6 


0     2    6 
0     3    6 

0  10    0 


FEES. 
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ScHXDULi  L — continued. 


Fees  to  be  taken  by  tbe  Registrar  for  his 
own  use. 


Where  the  Amount  claimed 


does  not 
exceed  £20. 


exceeds  £20 

and  does 

not  exceed 

£100. 


exceeds 
£100. 


When  the  sitting  is  longer  than  one  hour 
then  for  every  additional  hour  or  part 

of  an  hour 

Where  the  Rogistrar  shall  be  required  to 

attend  elsewhere  thi^i  at  the  Court  or 

office,  in  addition  to  the  above  • 

Mileage  one  way  from  the  office  to  place 

of  examination,  for  each  mile      [, 

For  taxation  of  costs 

For  service  of  summons  or  subpcena,  if 
served  within  three  miles  of  Registrar's 

office 

If  served  beyond  three  miles  of  Registrar*8 
office,  reasonable  expenses  for  travelling  and 

maintenance 

Attendance  on  Court  if  required  by  Judge^ 
where  Court  is  to  be  held  specially  for  the 
hearing  of  a  suit  under  Rule  3    . 
On  execution  of  a  warrant  of  arrest  of  a  vessel 

or  property 

On  keeping  possession  of  a  vessel  or  property 
to  include  the  cost  of  a  vessel  keeper,  if  re- 
quired       per  day 

If  execution  had  at  a  greater  distance  than 
three  miles  from  Registrar's  office,  reason- 
able expenses  for  travelling  and  mainte- 
nance   

On  sale  of  vessel  or  property,  including 
inventoiy,    for    every    50Z.     or    fraction 

thereof 

For  service  of  summons  of  commitment 
Execution  of  warrant  against  body  or  goods  . 
Conveyance  to  gaol,  per  mile 

To  the  appraiser  fur  appraisement  of  a  vessel, 
including  inventory. 


£    i.    d. 


0    3    6 


0    5    0 
0  10    0 


0    8    6 


0  10  0 

0    2  0 

0  10  0 

0    0  9 


£    8,    d. 
0    5    0 


0  10    0 

0    0    6 
0    5    0 


0    5    0 


0  10    0 
0  15    0 


0    5    0 


0  10  0 
0  5  0 
10  0 
0    10 


£    «.  d, 

0    7    0 


10    0 

0    0    6 
0    7    0 


0    5    0 


0  15    0 
10    0 


0    5    0 


0  10    0 

0  10    0 

1  10    0 
0     16 


Ten  shillings  per  cent,  on  the 
appraised  value  of  the  pro- 
perty, with  reasonable  ex- 
penses for  travelling  and 
maintenance  if  the  vessel  is 
beyond  three  miles  from 
Registi-ar's  office. 
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COSTS. 


SCHEDULE  IL 

CoCTB  and  Cbarqis  to  be  paid  to  Couhsil  and  Attobnits-at-Law  under  the 
CouNTT  Courts  Apmtraltt  Jubudiction  Act,  1868,  between  Party  ud 
Party. 


Lower 
Scale,  not 
exceeding 

jeioo. 


Scale, 
above 
£100. 


Inatmctiona  to  sue  or  defend  .        .      ••        .        •        . 

Application  for  aubetitated  eervioe 

Attendance  on  the  Registrar,  filling  up  and  leaving  preo- 
dpe,  and  obtaining  the  document  or  instrument  for 
which  the  praecipe  was  required,  including  the  getting 
the  seal  of  the  Court  affixed 

Serving  any  notice  or  summons  on  a  party  or  his  attor- 
ney, including  copy  thereof 

If  served  beyond  three  miles  of  Registrai's  offices,  reason- 
able expenses  for  travelling  and  maintenance 

Examining  and  taking  minutes  of  evidence  of  each  wit- 
ness afterwards  allowed  by  the  judge  (whether  counsel 

employed  or  not) 

If  above  six  folios,  for  every  additional  folio    • 

Drawing  brief,  per  folio •        • 

Copy  brief,  per  folio,  and  necessary  documents  to  accom- 
pany same 

Attending  counsel  therewith 

Fee  to  counsel  and  clerk,  sum  paid  not  exceeding  . 

If  conference  with  counsel  allowed,  appointing  it  and 
attending  counsel 

Fee  to  counsel  and  clerk  on  conference   .... 

Attending  Court  on  trial,  with  counsel  .... 

Attending  Court  and  conducting  suit,  where  no  counsel 
employed 

Where  judgment  is  deferred,  attending  Court  to  hear  it . 

Witnesses*  expenses,  according  to  scale  in  force 

Occanonal  CotU, 

Lodging  order  of  transfer 

Notice  of  application  for  a  new  trial,  or  to  set  aside  pro- 
ceedings, including  copies  or  duplicate  originals  and 
service,  and  attending  Registrar  of  the  Court  there- 
with, such  notices  and  copies  being  signed  by  the  at- 
torney          

Any  attendance  which  the  Registrar  may  think  was 
necessary 

All  necessary  affidavits,  not  exceeding  five  folios,  includ- 
ing filing,  each 

For  every  additional  folio 

Oath  (sum  paid). 

Attending  Court  to  support  or  oppose  any  application  or 
motion  without  counsel     ...         ... 

Attending  in  the  last-mentioned  cases  with  counsel 


0  10     0 
0     4     0 


0    «     8 


£   i.   d. 

0  15    0 
0    6    0 


0  10    0 


0     S     6      0    5    0 


0  8  4 
0  10 
0    10 

0  0  4 
0  8  4 
8    5    6 

0  10  0 
16    0 

0  18    4 

1  10  0 
0    6    8 


0  10    0 


0  6    8 

0  8    4 

0  5    0 

0  10 


1     1    0 
0  15    0 


0  6  8 
0  10 
0     10 

0  0  4 
0  8  4 
5  10    0 

0  13  4 
16    0 

1  1    0 

2  2  0 
0    6    8 


0  16    8 


0  18  4 

0  6  8 

0  5  0 

0  1  0 


1    1    0 
0  15    0 


COSTS. 
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SCHiDULB  II. — contmued. 


Lower 

Scale,  not 

exceeding 

£100. 


Higher 
Scale, 
above 
£100. 


Fee  to  counsel  and  clerk  not  exceeding  .... 
Attorney's   travelling  expenses  to  attend  Court  or  an 

examiner,  'where  die  place  of  sitting  in  either  case 

is    beyond     three    miles    of    the   Registrar's    office, 

one  way — per  mile 
Where,  in  the  opinion  of  the  Registrar,  he  cannot  return 

the  same  night,  in  addition  to  the  above  mileage 
Any  attendance  on  an  Examiner,  which  the  Registrar 

may,  upon  taxation,  think  was  necessary 
When  the  attendance  is  longer  than  one  hour,  then  for 

every  additional  hour  or  part  of  an  hour     .        • 
Drawing  all  necessary  documents  per  folio 
Plans  and  charts  to  be  allowed  by  special  order  of  Judge, 

not  exceeding 

Attending  taxing  costs  ....... 

All  necessary  copies,  per  folio 

Letters  and  messages  {to  be  allowed  once  in  the  mil  only) 

Costs  07  tbi  Day  on  Adjournment. 
Attending  Court  where  no  counsel  employed 

Attending  with  counsel 

Refresher  fee  to  counsel  and  clerk,  not  exceeding  . 
Witnesses'  expenses  same  as  on  triaL 

Costs  on  Appial. 
Preparing  notice  of  appeal,  including  copies  and  service  . 

Application  to  stay  proceedings 

Transmitting  case  and  copies,  including  notice  to  success- 
ful party 

Application  to  Judge  for  leave  to  proceed  on  judgment . 
Depositing  decree  or  order  of  Court  of  Appeal 


£    8. 

1    8 

d. 
6 

0    0 

6 

1  11 

6 

0    5 

0 

0  4 
0    1 

0 
0 

2  2  0 

0  5  0 

0  0  4 

0  5  0 


0  15  0 
0  10  0 
18    6 


0  7  0 

0  7  0 

0  5  0 

0  5  0 

0  8  0 


£   i.  d. 
2    4    6 


0  0    6 

1  11  .6 

0    7    0 

0    6    0 
0    10 

3    8  0 

0    7  0 

0    0  4 

0  10  0 


10  0 
0  15  0 
2    4    6 


0  10  0 

0  10  0 

0    7  0 

0    7  0 

0    4  0 


K.B. — The  registrar  is  to  tax  the  bills  of  costs  of  defendants  upon  the  lower 
scale  when  the  suit  is  for  a  sum  not  exceeding  1002.,  and  upon  the  higher  when 
it  exceeds  1002. ;  and  the  bills  of  costs  of  plaintifis  upon  the  lower  scale  when 
the  sum  recovered  does  not  exceed  lOOZ.,  and  upon  the  higher  when  it  exoeeds 
1002.,  unless  in  either  case  the  judge  shall  otherwise  order. 


Costs  bbtwesn  Attobnbt  and  Client 

shall  be  allowed   on  the  above  scale,  with   such   additions   thereto  as  the 
Registrar  may  on  consideration  of  special  circumstances  think  fit  to  allow. 


50  COSTS. 

In  SOITB  BNTKRID  IN  THE  COURT  BT  AaBnOCKHT  OF  PABTIia 

under  paragraph  4  of  section  8  of  the  County  Courts  Admiralty  Jorisdiction 
Act,  1868,  the  costs  shall  be  allowed  on  the  scale  of  costs  allowed  in  the  High 
Court  of  Admiralty  if  the  attorneys  shall  agree  in  the  memorandum  that  they 
shall  be  so  allowed,  and  if  no  such  agreement  shall  be  made,  then  according  to 
the  County  Court  Admiralty  scale  as  between  attorney  and  client. 


HATHERLEY,  C. 

R.  PHILLIMORE,  Judge  of  the  High  Court 
of  Admiralty. 

JAMES  STANSFELD,  Jr.  Commiasioiier  of 

the  Treasury. 

LANSDOWNE,  Do.  Do. 


GENERAL    ORDERS 


FOR    REGULATING 


THE  PEACTICE  AND  PEOCEDUEE  OF  THE 
ADMIEALTY  JURISDICTION 


OF 


THE    COURT   OF    PASSAGE, 

OF    THE    BOROUGH    OF    LIVERPOOL,     1869. 


It  is  OrdbbeD)  that  the  praotioe  to  be  obeerved  in  the  Court  of 
Passage  of  the  Borongh  of  Liverpool,  with  respect  to  the  jurisdiction 
conferred  upon  the  said  oourt  by  the  County  Courts  Admiralty  Juris- 
diction Act  1868y  shall  be  as  follows  :^ 

Interpretation  CUnuet. 

In  the  construction  of  these  Orders,  Forms,  and  Schedules,  the 
following  terms  shall  Qf  not  inconsistent  with  the  context  or  subject- 
matter)  have  the  respective  meanings  hereinafter  assigned  to  them, 
that  is  to  say  : — 

^' Court"  shall  mean  the  Oourt  of  Passage  of  the  Borough  of 
LiyerpooL 

**  Assessor ''  shall  mean  the  assessor  or  other  presiding  judge  of 
such  court. 

'^  Registrar '' shall  mean  the  registrar  or  any  deputy-registrar  of 
such  court 

<< Counsel'^  shall  mean  barrister-at-law  entitled  to  plead  in  such 
eourt, 

E  2 
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'*  Attorney  "  Bhall  mean  any  proctor,  attorney,  or  solicitor  entitled 
to  practiiie  in  sach  oonrt,  or  the  party  himself  if  conducting  hia  cause 
in  person. 

**  Cause "  shall  mean  aoy  suit,  cause,  or  other  proceeding  insti- 
tuted in  the  said  court 

*^  Name "  of  any  person  shall  mean  both  the  Christian  name  and 
surname  of  such  person. 

*' Affidavit"  shall  include  statutable  affirmationB  and  attestations 
upon  honour,  and  the  word  "  sworn  "  shall  include  affirmed  according 
to  statute  and  attested  upon  honour. 

"  Vessel "  shall  include  every  description  of  Tessel  used  in  naviga- 
tion. 

Sittifhgs  of  the  Cotirf « 

1.  The  days  of  the  sitting  of  the  court  shall  be  those  appointed  for 
the  transaction  of  the  ordinary  general  business  of  the  court,  or  such 
other  days  as  the  assessor  may  firam  time  to  time  appoint  for  the 
hearing  of  causes. 

InstUuiion  of  Cause. 

2.  An  attorney  desiring  to  institute  a  cause  shall  file  a  praecipe,  in 
the  form  contained  in  the  Schedule  to  these  Orders,  and  thereupon 
an  entry  of  the  institution  of  the  cause  shall  be  made  in  a  book  to  be 
kept  by  the  registrar  called  the  Admiralty  Cause  Book. 

3.  All  causes  shall  be  numbered  in  the  order  in  which  they  are 
instituted,  and  the  number  given  to  any  cause  shall  be  the  distin- 
guishing number  of  the  cause,  and  shall  be  written  on  all  instruments 
and  other  documents  in  the  cause. 

4.  The  prsdcipe  to  institute  shall  state  the  nature  of  the  cause,  the 
name,  address,  and  description  of  the  party  in  whose  behalf  it  is 
instituted,  the  name  of  tiie  attorney,  and  an  address  within  the 
borough,  at  which  it  shall  be  sufficient  to  leave  all  the  instruments 
and  documents  in  the  cause  required  to  be  served  upon  the  party  ; 
it  shall  state  the  name  or  description  of  the  property  or  persons  pro- 
ceeded against,  and  the  place  where  the  vessel  or  property  is  ;  where 
the  cause  is  instituted  against  persons  whose  name  is  unknown,  it 
shall  be  sufficient  to  state  that  the  cause  is  instituted  against  the 
owners  of  the  vessel  or  property  to  which  the  cause  relates. 

5.  Any  number  of  persons  having  the  same  right  of  action  may 
join  in  one  and  the  same  cause. 

6.  Where  in  a  cause  for  wages  the  vessel  to  which  the  cause 
relates  is  a  foreign  vessel,  notice  of  the  institution  of  the  cause  shall 
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be  given  to  the  consul  or  vioe-oonenil  of  the  state  to  which  the  vessel 
belongs,  if  there  be  one  resident  in  thd  borough,  and  a  copy  of  the 
notice  shall  be  affixed  to  the  preecipe  (a). 

SumrtKyns  and  Proceedings, 

7.  Immediately  ui>on  the  filing  of  the  pneoipe  the  registrar  shall 
issue  a  siunmons  to  the  attorney  for  service. 

8.  The  summons  may  be  in  the  form  A  or  in  the  form  B,  con- 
tained in  the  schedules  to  these  orders  (&). 

9.  Where  the  vessel  or  property  to  which  the  cause  relates  is 
within  the  jurisdiction,  a  summons  in  the  form  A  may  be  nerved  by 
delivering  it  to  the  person  who  is  at  the  time  of  service  apparently 
in  charge  of  the  vessel  or  property  ;  or  if  there  is  no  person  in  charge, 
by  affixing  it  on  some  conspicuous  part  thereof  (c). 

10.  Where  the  summons  is  in  the  form  B  it  most  be  served  per^* 
sonally  upon  the  defendant',  unless  the  assessor  or,  in  his  absence,  the 
registrar,  shall  upon  facts  duly  verified  upon  affidavit,  allow  of  sub- 
stituted service  (d), 

Appectranee, 

11.  An  attorney  desiring  to  enter  an  appearance  in  a  cause  shall 
file  a  prsooipe,  and  thereupon  an  entry  of  his  appearance  shall  be 
made  in  the  Admiralty  Cause  Book,  but  the  entry  of  such  appearance 
shall  not  deprive  a  defendant  of  his  right  to  object  to  the  jurisdic- 
tion (e). 

-  12.  The  prsBcipe  shall  state  the  name,  address,  and  description  of 
the  party  on  whose  behalf  the  appearance  is  entered,  the  name  of  the 
attorney,  and  an  address  within  the  borough,  at  which  it  shall  be 


(a)  See  Treatise,  pp.  174^  180,  n. 
(a).  See  form  of  notice  to  consul,  Ap- 
pendix, cxlv. 

(6)  The  two  forms  of  summons  are 
in  Babfltauoe  respectiyelj  the  same  as 
the  two  forms  given  in  the  schedule 
annexed  to  the  county  court  orders. 
Form  A  is  a  form  of  summons  in  rem, 
and  is  directed  to  all  persons  interested 
in  the  property.  See  tuprd,  p.  1  (n). 
Form  B  is  a  form  of  summons  in  per- 
wnam, 

(e)  As  to  the  mode  of  seirioe,  see 
Treatise,  p.  193. 

(d)  The  provisions  of  the  Oommon 


Law  Prooedure  Act,  s.  17,  rendering 
it  lawful  for  a  judge  to  order  that  the 
plaintiff  be  at  liberty  to  proceed  as  if 
personal  service  had  been  effected,  apply 
to  the  Court  of  Passage.  See  the  Court 
of  Passage  Procedure  Act»  s.  4. 

(e)  As  no  provision  is  made  for 
appearance  under  protest,  it  seems  to 
have  been  considered  desirable  (pro- 
bably chiefly  to  prevent  any  misappre* 
hension  as  to  the  effect  of  appearance), 
expressly  to  declare  that  any  right  a 
defendant  may  have  to  object  to  the 
jurisdiction  of  the  court  shall  not  be 
affected  by  his  appearance. 
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luffiaient  to  leave  all  inatrumeiitt  and  dooumeata  in  the  suit  required 
to  be  served  upon  him. 

13.  Any  person  olaiming  to  have  an  interest  in  the  vessel  or  pro- 
perty, whether  cognizable  by  the  court  or  not,  may  apply  to  have  the 
cause  transferred  to  the  High  Oourt  of  Admiralty  (/). 

14.  The  assessor  or  registrar  may  at  any  time  after  the  expiration 
of  the  time  for  appearance,  on  application  made  by  any  person  en- 
titled to  enter  an  appearance^  aUovr  an  appearance  to  be  entered 
accordingly  {3). 

15.  If  no  appearance  be  entered  within  four  days  from  the  service 
of  the  summons,  the  plaintiff  may  enter  the  cause  for  trial  at  the 
next  ensuing  court  for  the  trial  of  causes  (^). 

Ohjtdion  to  thA  Jurx»didi%on, 

16.  Any  objection  to  the  jurisdiction  of  the  court  may  be  taken  at 
any  stage  of  a  cause  on  motion  to  dismiss  the  same  ;  notice  of  such 
motion  must  be  given  to  the  adverse  party  (i). 

FUadingi, 

The  followiug  rules,  numbered  17,  18,  19,  20,  21,  22,  23,  24, 
and  25,  shall  apply  to  all  contested  causes  other  than  causes  for 
damsge  by  colliuon. 

17.  The  mode  of  pleading  shall  be  by  declaration,  which  shall  state 
in  plain  laognage  the  nature  and  particulars  of  the  plaintifiPs  demand 


(/)  The  object  of  this  role  is  to 
enable  persons  who  have  claims  against 
the  property  which  are  not  oognizable 
by  the  Conrt  of  Passage,  to  apply  to 
have  the  cause  transferred  to  the  Court 
of  Admiralty.  See  the  County  Courts 
Admiralty  Juri^iction  Act,  1868,  ss. 
0, 7,  and  8,  nkpra^  p.  10,  and  see  tupro, 
p.  7  (»). 

{g)  Where  a  party  does  not  enter  an 
appearance  within  the  time  required  by 
the  summons,  and  he  afterwards  ap- 
plies to  be  allowed  to  enter  an  appear- 
ance, leave  to  appear  will  be  granted  on 
such  terms  as  the  assessor  or  registrar 
may  think  fit  to  impose.  As  to  the 
practice  in  the  Court  of  Admiralty,  see 
Treatise,  p.  201. 

(A)  In  an  action  tn  rem  it  seems  to 
be  necessary,  even  in  cases  where  no 


appearance  has  been  entered,  thai 
evidence  should  be  given  to  satisfy  the 
oourt  that  the  plaiiitiff*8  claim  is  well 
founded.  At  least  it  is  the  practice  of 
the  Court  of  Admiralty  to  require  proof 
of  the  plaintiff's  claim  in  every  case. 

(t)  As  numerous  questions  of  great 
difficulty  are  likely  to  arise  with  re- 
ference to  the  nature  and  extent  of  the 
jnri«diction  conferred  by  the  County 
Courts  Admiralty  Jurisdiction  Act, 
1868,  it  seems  to  have  been  considered 
desirable  to  afford  a  ready  means  of 
having  such  questions  brought  before 
the  court  for  determination.  Any  ob- 
jection to  the  jurisdiction  should  be 
brought  to  the  notice  of  the  oourt  «• 
soon  as  poesible.  See  Treatise^  p.  203, 
note  (/). 
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or  complainty  and  the  amount  olaimed,  and  by  answer  which  shall 
state  in  plain  language  the  nature  and  particulars  of  the  defendant's 
case  ;  and  subsequent  pleadings  shall,  on  application  to  the  assessor 
or  registrar,  be  allowed  where  necessaiy  (k), 

18.  Every  pleading  shall  be  divided  into  short  paragraphs, 
numbered  consecutively,  which  shall  be  called  the  articles  of  the 
pleadings. 

19.  Any  pleading  may  be  altered  or  amended  at  any  time  before 
the  trial  by  the  consent  of  the  attornies  in  the  cause,  or  by  leave  of 
the  assessor  or  registrar,  or  at  the  trial  by  leave  of  the  assessor. 

20.  The  registrar  shall  on  taxation  disallow  any  unnecessary  costs 
or  allow  any  extra  costs  occasioned  by  prolixity  of  pleadings,  as  the 
case  may  require. 

21.  All  pleadings  shall  be  served  on  the  adverse  attorney  (J), 

22.  Every  declaration  or  answer  shall  stand  admitted  if  within 
four  days  from  the  service  thereof  the  adverse  attorney  does  not  give 
notice  of  motion  objecting  to  the  admissibility  thereof  (m). 

23.  Within  seven  days  from  the  entiy  of  an  appearance,  the 
plaintiff's  attorney  shall  deliver  his  declaration,  and  within  seven 
days  from  the  time  when  the  declaration  shall  have  been  delivered, 
the  defendant's  attorney  shall  deliver  his  answer. 

24.  After  the  delivery  of  tbe  answer,  or  of  such  further  pleading 
as  may  be  delivered  by  leave  of  the  assessor  or  registrar,  the  plaintiff 
may  give  notice  of  trial  in  the  usual  way. 

25.  If  the  last  pleading  in  a  cause  is  delivered  eight  days  before 
the  sitting  of  the  court  for  the  trial  of  causes,  and  the  plaintiff  fails 
to  bring  the  cause  on  for  trial,  the  defendant  at  such  sitting  may  after 


{k)  This  mode  of  pleading  is  in  aub- 
sianoe  the  mode  of  pleading  adopted  in 
the  Admiralty  Court,  save  that  the 
rale  that  pleadings  after  the  answer 
shall  be  allowed  only  on  application  to 
the  assessor  or  registrar,  renders  it 
specially  necessary  for  each  party  to 
set  oat  the  whole  of  his  ease  in  his 
declaration  or  answer  as  the  case  may 
be.  Any  application  by  the  plaintiff 
to  plead  by  way  of  replication,  matters 
which  he  ought  to  have  set  out  in  his 
declaration,  will  probably  be  granted 
on  payment  of  costs  only.  A  form  of 
declaration  and  a  form  of  answer  will 


be  found  at  p.  88  and  84. 

It  has  not  been  considered  necessary 
to  print  more  forms  in  this  supple- 
ment, becaose  the  forms  of  pleadings 
in  the  Court  of  Admiralty  given  in  the 
appendix  to  the  Treatise,  may  be 
adopted  with  very  slight  alteration. 

(/)  The  rules  dispense  with  the  for- 
mality, required  by  the  rules  of  the 
Court  of  Admiralty,  of  filing  pleadings 
'  in  the  registry.     See  Treatise,  p.  247. 

(m)  A  motion  objecting  to  the  ad- 
missibility of  a  pleading  is  in  tbe  nature 
of  a  demurrer  at  common  law.  See 
Treatise,  p.  250. 
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notioe  of  motion  duly  given,  move  to  haye  the  cause  dismisaed  with 
ooHts  (n). 

Frdiminary  Acts. 

26.  Where  in  caiueB  for  damage  by  oollinion  an  appearance  has 
been  entered,  each  attorney  shall,  within  seven  days  from  the  entry 
of  the  appearance,  or  within  such  further  time  as  may  be  allowed  by 
the  registrar,  file  a  preliminary  act,  sealed  up,  and  which  shall  not 
be  opened  except  by  order  of  the  assessor  or  registrar,  until  the  pre- 
limiDary  acts  on  both  sides  are  filed.  The  preliminary  act  shall  con- 
tain a  statement  of  the  following  particulars  :-«•  (o) 

(1.)  The  names  of  the  vessels  which  came  into  collision,  and 
the  names  of  their  masters. 

(2.)  The  time  of  the  collision. 

(3.)  The  place  of  the  collision. 

(4.)  The  direction  and  force  of  the  wind. 

(5. )  The  state  of  the  weather. 

(6.)  The  state  and  force  of  the  tide,  if  any. 

(7.)  The  course  and  speed  of  the  vessel  when  the  other  was 
first  seen. 

(8.)  The  lights,  if  any,  carried  by  her. 

(9.)  The  distance  and  beariDg  of  the  other  vessel  when  first 
seen. 

(10.)  The  lights,  if  any,  of  the  other  vessel  which  were  first 
seen. 

(11.)  The  lights,  if  any,  of  the  other  yessel,  other  than  those 
first  seen,  which  became  visible  before  the  collision. 

(12.)  The  measures  which  were  taken,  and  when,  to  avoid  the 
collision. 

(13.)  The  parts  of  each  vessel  which  first  came  in  contact 

(14.)  Whether  the  vessel  was  by  compulsion  of  law  in  charge  of 
a  duly  licensed  pilot. 

27.  In  causes  for  damage  by  collision  as  soon  as  the  preliminary 
acts  are  filed,  they  may  be  opened  and  office  copies  thereof  delivered. 


(n)  It  is  to  be  observed  that  tbis  rale 
does  not  render  it  obligatory  upon  the 
court  to  dismiss  the  canse  on  snch 
motion  being  made.  In  each  case  the 
court  is  at  liberty  to  do  what,  under 
the  circumstanoes,  it  deems  just. 

(o)  Ai tides  1  to  IS  iu  the  prelimi- 
nary act  aboTe  set  out,  are  the  same  as 


the  articles  in  the  preliminary  act 
adopted  in  the  Court  of  Admiralty. 
The  14th  article  has  been  added,  in 
order  that  the  parties  may  hare  notice 
whether  the  defence  that  the  vessel 
yftOy  by  compulsion  of  law,  in  charige  of 
a  pilots  is  intended  to  be  set  up. 
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if  required,  to  the  attomeyB ;  the  assessor  or  regiatrar  before  the 
hearing,  or  the  assesfior  at  the  hearing,  may,  on  application,  allow 
either  party  to  amend  his  preliminary  act  (/?). 

28.  In  causes  for  damage  by  collision,  as  soon  as  the  preliminary 
acts  are  filed,  the  plaintiff  may  give  notice  of  trial  in  the  usual  way  ; 
and  at  the  trial  the  assessor  shall  hear  and  determine  the  cause  on  the 
preliminary  acts  and  the  evidence. 

29.  If  the  time  for  the  filing  of  the  preliminary  acts  by  both 
IMurties  has  expired  eight  days  before  the  sitting  of  the  court  for  the 
trial  of  causes,  and  the  plaintiff  fails  to  bring  the  cause  on  for  trial, 
the  defendant  at  such  sitting  may,  after  notice  of  motion  duly  given, 
move  to  have  the  cause  dismissed  with  costs  {q). 

Arrest 

30.  Where,  after  the  institution  of  a  cause,  it  is  desired  to  arrest 
any  vessel  or  property  under  the  provisions  of  the  22nd  section  of 
the  31st  and  32Qd  Yict,  c.  71,  the  attorney  must  file  an  affidavit. 
The  affidavit  shall  set  forth  the  name  and  description  of  the  party  on 
whose  behalf  the  cause  is  instituted,  the  nature  of  the  claim,  the 
name  and  nature  of  the  yessel  or  property  to  be  arrested  ;  the  place 
where  the  vessel  or  property  is  ;  the  national  character  of  the  vessel, 
and  the  facts  which  render  it  probable  that  the  vessel  or  property  will 
be  removed  out  of  the  jurisdiction  of  the  court. 

31.  Where  upon  the  filing  of  such  affidavit  the  registrar,  in  the 
absence  of  the  assessor,  is  satisfied  with  the  evidence,  he  may  issue 
a  warrant  for  the  arrest  and  detention  of  the  vessel  or  property, 
and  where  he  is  not  satisfied  he  may  require  further  evidence  to  be    • 
adduced. 

32.  Such  warrant  for  the  arrest  and  detention  of  the  vessel  or  pro- 
perty may  be  executed  on  Sunday,  Good  Friday,  or  Christmas  Day, 
as  well  as  on  any  other  day. 

Security, 

33.  Security  may  be  given  either  by  bond  or  deposit  of  money,  as 
in  any  ordinary  action  in  the  Court  of  Passage  (r). 

ReleaK  of  Property, 

34.  Where  money  has  been  paid  into  court  to  cover  the  amount 
sued  for  and  the  reasonable  costs  of  the  plaintiff  in  the  cause,  or 
where  the  required  security  has  been  completed,  the  registrar  shall 

(p)  As  to  the  amendment  of  a  pre-  (r)  See    Rasseirs   Practice  of  the 

liminary  act.     See  Treatise,  p.  253.  Court  of  Passage,  p.  90,  and  see  pott^ 

(q)  See  fupro,  p.  56,  n.  (n).  p.  71,  form  6, 
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deliver  to  tlie  attorney  an  order  directed  to  the  marshal  of  the  ooort, 
authorising  and  directing  him,  upon  payment  of  all  costs,  charges, 
and  expenses  attending  the  custody  of  the  property,  to  release  it 
forthwith  («). 

AffidaviU  (Q. 

85.  Every  affidavit  shall  be  divided  into  paragraphs,  numbered 
consecutively,  and  f>hall  be  in  the  first  person. 

36.  Every  affidavit  shall  state  the  deponent's  age,  occupation, 
quality,  and  place  of  residence,  and  also  what  facts  or  cireumstanoea 
deposed  to  are  within  his  knowledge^ 

37.  The  names  of  all  the  persons  making  any  affidavit,  and  the 
dates  when  and  the  places  where  it  is  sworn,  shall  be  inserted  in  the 
jurat 

38.  Affidavits  not  in  conformity  with  the  last  three  preceding 
orders  may  be  rejected  by  the  assessor  or  registrar,  and  the  costs 
thereof  shall  not  be  allowed  on  taxation,  unless  the  assessor  or  regis- 
trar shall  otherwise  direct. 

39.  An  affidavit  in  which  there  is  any  knife  erasure,  or  which  is 
blotted  so  as  to  obliterate  any  word,  or  which  is  illegibly  written,  or 
so  altered  as  to  cause  it  to  be  illegible,  or  in  which  there  ia  any  inter- 
lineation, or  obliteration  not  duly  authenticated  by  the  person  before 
whom  it  was  sworn,  may  be  rejected,  and  the  costs  thereof  shall  not 
be  allowed  on  taxation  unless  the  assessor  or  registrar  shall  otherwise 
direct 

40.  Where  an  affidavit  is  made  by  any  person  who  is  blind,  or 
who  from  his  signature  or  otherwi&e  appears  to  be  illiterate,  the 
person  before  whom  the  affidavit  is  sworn  shall  state  in  the  jurat 
that  the  affidavit  was  read  over  to  the  deponent,  and  tbat  the  de- 
ponent appeared  to  understand  the  same,  and  made  his  mark  or 
wrote  his  signature  thereto  in  the  presence  of  the  person  before  whom 
the  affidavit  is  sworn. 

41.  The  reception  of  any  affidavit  may  be  objected  to,  if  the 
affidavit  has  been  swoin  before  the  party  on  whose  behalf  it  is  offered, 
or  before  his  attoiney  or  agent,  or  before  a  partner  or  clerk  of  the 
same. 


(t)  The  marshal  has  a  lien  on  the 
property  aiTested  for  his  costB.  See 
Treatise,  p.  220,  d.  («),  and  see  supra, 
p.  27,  n.  (jg). 

{t)  Affidavita  sworn  within  the  joris- 
diction  of  the  court  may  be  sworn 
before  the  registrar  or  hia  deputy.  See 
Bassell's  Practice  of  the  Court  of  Pas- 
sage, p.  S7.     Affidavits  sworn  out  of 


the  jurisdiction,  may  be  sworn  before 
any  judge  of  the  superior  courts  at 
Westminster,  or  before  any  oommia- 
sioner  for  taking  affidavits  in  any  of 
such  courts,  or  before  any  oommia- 
sioner  for  taking  affidavits  in  the  Court 
of  Common  Fleaa  at  Lancaster.  See 
the  Liverpool  Court  of  Passage  Proce- 
dure Act,  1852,  s.  55, 
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Proof 9, 

42.  Causes  may  be  proved  by  writien  depositioDs  or  by  the  oral 
examination  of  witnesses  in  open  court  or  partly  by  one  mode,  and 
partly  by  another. 

43.  Written  depositions  may  be  taken  either  before  the  registrar 
of  the  court,  or  before  a  commissioner  appointed  under  a  commiBsion, 
to  be  issued  by  the  Court  of  Passage,  and  such  depositions  shall  be 
taken  in  the  same  way  as  depositions  of  witnesses  in  ordinary  actions 
in  the  court  are  now  taken  (ii). 

Oral  Evidence. 

44.  The  assessor  may,  at  the  request  of  any  party  to  a  cause  at  the 
cost  in  the  first  instance  of  the  party  applying,  or  where  no  applica- 
tion is  made,  the  assessor  may,  at  the  cost  in  the  first  instance  of  the 
plaintiff,  order  the  evidence  of  witnesses  examined  in  court  to  be 
taken  down  by  a  shorthand  writer  or  reporter  appointed  by  the 
assessor,  and  sworn  in  each  case  faithfully  to  report  the  evidence ; 
and  a  transcript  of  the  shorthand  writer's  or  reporter's  notes,  certified 
by  him  to  be  correct,  shall  be  admitted  to  prove  the  evidence  of  the 
witnesses.  The  costs  of  having  the  evidence  so  taken  shall  be  costs 
in  the  cause,  unless  otherwise  ordered  by  the  assessor. 

Hearing, 

45.  An  attorney  entitled  to  hare  a  cause  placed  on  the  list  for 
hearing,  shall  give  notice  to  all  persons  who  may  have  entered  an 
appearance  in  the  cause  seven  days  before  the  day  fixed  for  the 
sitting  of  the  court  for  the  trial  of  causes,  and  shall  enter  the  same  on 
the  docket  day  with  the  registrar  as  in  ordinary  actions. 

46.  At  the  time  the  cause  is  entered  the  attorney  entering  the 
same  shall  deliver  to  the  registrar  a  fair  copy  of  the  pleadings  or  pre- 
liminary acts. 

AmendmejUs. 

47.  The  assessor  or  the  registrar  shall  have  discretionary  power  to 
amend  the  summons  and  proceedings  on  such  terms  as  to  costs,  or 
otherwise,  as  either  of  them  may  think  proper. 

Nauiicol  Assessors  (x), 

48.  Every  attorney  rer|niring  the  assessor  to  be  assifited  by  two 
nautical  assessors  shall  at  the  time  of  filing  the  praecipe  pay  to  the 
registrar  the  sum  of  two  guineas  if  the  amount  claimed  does  not  ex- 

(tt)  As  to  the  practice  relating  to  com-      Court  of  Passage,  p.  43. 
missions  for  the  examination  of  wit-  (x)  See  Treatise,  p.  271. 

neases,  see  Rnsseirs  Practice  of  the 
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oeed  £100y  and  four  gaineas  if  it  does  exoeed  that  amount,  and  such 
payments  shall  be  considered  aa  costa  in  the  cause  onleaa  otherwise 
ordered  by  the  assessor. 

49.  Where  the  assessor  requires  the  assistance  of  two  nautical 
assessors  the  above  fees  shall  be  paid  by  the  plaintiff  or  his  attorney 
before  the  hearing,  and  shall  be  costs  in  the  cause  unless  otherwise 
ordered  by  the  assessor. 

60.  Where  a  cause  is  adjourned,  the  attorney  obtaining  the  ad- 
journment shall,  unless  the  assessor  ot|ierwi8e  order,  pay  the  nautical 
assessor's  fees  for  the  day  of  adjournment  at  the  time  the  order  of 
adjournment  is  made. 

61.  The  registrar  shall,  by  ballot,  take  from  the  list  of  nautical 
assessors  the  names  of  six  persons,  whose  names  he  shall  submit  to 
the  plaintiff  and  defendant  in  the  cause,  and  the  plaintiff  and  defen- 
dant shall  each  have  the  liberty  of  striking  out  two  of  such  names 
within  twenty-four  hours  after  receiviDg  such  list ;  and  in  case  the 
remaining  two  nautical  assessors  shall  be  unable  to  attend  on  the 
hearing  of  the  cause,  the  assessor  or  registrar  shaU  appoint  any 
nautical  assessor  in  the  place  of  the  assessor  or  assessors  umible  to 
attend. 

62.  The  registrar  shall  pay  to  every  nautical  assessor  for  each  day's 
attendance  and  service  in  every  cause,  one  guinea  or  two  guineas,  ac- 
cording as  the  amount  claimed  does  or  does  not  exceed  £100. 

63.  The  following  rules  under  this  heading  shall  apply  to  refe- 
rences to  the  registrar  whether  the  reference  be  to  the  registrar  alone, 
or  to  the  registrar  assisted  by  one  or  two  merchants  (y). 

64.  Within  seven  days  from  the  day  when  the  order  for  the  refe- 
rence is  made,  the  attorney  for  the  claimant  shall  file  the  claim  and 
affidavits  in  the  office  of  the  court,  and  serve  a  copy  thereof  upon  the 
adverse  attorney ;  and  within  seven  days  from  the  day  when  the 
claim  and  affidavits  are  served  as  aforesaid,  the  adverse  attorney  shall 
file  his  counter  affidavits,  and  serve  a  copy  thereof  upon  the  attorney 
for  the  claimant. 

66.  From  the  service  of  the  counter  affidavits  three  days  only  shall 

{y)  It  Beems  to  be  doabtfnl  whether  adopted  in  namerous  cases  with  the 

the  court  has  the  extensive  power  which  consent  of  the  parties.  The  rales  regn- 

the  Conrt   of  Admiralty  possesses  to  lating  the  procedure  are  adopted  with 

order  references  to  the  registrar  assisted  some  slight  alterations  from  the  rules  of 

by  merchants.     But  as  this  method  of  the  Court  of  Admiralty.     See  Treatise^, 

procedure  is    convenient    and    highly  p.  275. 
advantageouSi     it   will    doubtless    be 
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bo  allowed  for  filiog  any  further  affidavits  by  either  attorney,  save  by 
order  of  the  asaessor,  or  by  permiasion  of  the  registrar. 

66.  Within  three  days  from  the  expiration  of  the  time  allowed  for 
filing  the  last  affidavits,  the  attorney  for  the  claimant  shall  apply  to 
the  registrar  to  appoint  a  time  for  the  hearing  of  the  reference  ;  and 
if  the  attorney  for  the  daimant  shall  fail  to  make  such  application, 
the  adverse  attorney  may  apply  to  the  assessor  or  registrar  to  have 
the  claim  dismissed  with  costs. 

57.  The  registrar  shall,  on  application  being  duly  made  by  the 
attorney  for  the  claimant,  deliver  to  him  an  appointment  in  writing 
appointing  a  day  for  the  hearing  of  the  reference  ;  such  appointment 
the  claimant  shall  forthwith  serve  upon  all  adverse  parties. 

68.  At  the  time  appointed  for  the  reference,  if  any  attorney  in  the 
cause  be  present,  the  reference  may  be  proceeded  with,  but  the  regis- 
trar may  adjourn  the  reference  from  time  to  time,  as  he  may  deem 
proper. 

69.  Witnesses  may  be  produced  before  the  registrar  for  examina- 
tion, and  the  evidence  shall  on  the  application  of  either  attorney,  but 
at  the  expense  in  the  first  instance  of  the  party  on  whose  behalf  the 
application  is  made,  be  taken  down  by  a  shorthand  writer  or  re- 
porter appointed  by  the  assessor  or  registrar,  who  shall  be  sworn 
faithfully  to  report  the  evidence,  and  a  transcript^  of  the  shorthand 
writer's  or  reporter's  notes  certified  by  him  to  be  correct,  shall  be 
admitted  to  prove  the  oral  evidence  of  the  witnesses  in  any  objection 
to  the  registrar's  report,  or  for  any  other  purpose  connected  with  the 
cause.  The  costs  of  having  the  evidence  so  taken  shall  be  costs  in 
the  cause,  unless  otherwise  ordered  by  the  registrar. 

60.  Either  attorney  may  employ  counsel  before  the  registrar  upon 
any  reference,  if  notice  thereof  has  been  given  to  the  adverse  at- 
torney two  days  before  the  day  appointed  for  the  hearing  of  the  refe- 
rence ;  but  the  fee  to  counsel  shall  only  be  allowed  on  a  certificate 
by  the  registrar  that  the  attendance  of  counsel  was  necessary  or 
proper.  * 

61.  The  registrar  may,  if  he  think  fit,  report  whether  any,  and 
what  part  of  the  costs  of  the  reference  should  be  allowed,  and  to 
whom. 

62.  The  attorney  for  the  claimant  shall  within  six  days  from  the 
time  when  he  has  received  a  notice  from  the  office  of  the  court  that 
the  report  is  ready,  take  up  the  same. 

63.  If  the  attorney  for  the  claimant  shall  not  take  the  steps  pre- 
scribed in  the  preceding  rule,  the  adverse  attorney  may  take  up  the 
report  or  may  apply  to  the  assessor  or  registrar  to  have  the  claim 
dismissed  with  costs. 
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64.  The  attorney  taking  up  the  report,  ahjiU  forthwith  give  notice 
in  writing  to  the  advene  attorney  that  he  has  taken  ap  the  same. 

66.  An  attorney  intending  to  object  to  the  registrar's  report,  shall 
within  six  days  from  the  service  of  such  notice,  as  in  the  last  mle 
mentioned,  give  to  the  adverse  attorney  notice  of  motion  in  objection 
to  the  report  Such  notice  of  motion  shall  state  the  particolars  of 
the  objection  and  the  items  of  the  report  to  which  objection  is  made. 

66.  On  such  notice  of  motion  being  filed  in  the  office  of  the  court, 
any  party  to  the  cause  may  apply  to  the  assessor  to  appoint  a  time 
for  the  hearing  of  the  motion.  At  the  time  appointed  for  the  hearing 
of  the  motion,  the  assessor  may,  on  the  a^lication  of  any  party  to 
the  cause,  make  such  order  concerning  the  report  as  he  may  think  fit, 
and  may  make  such  order  as  to  the  costs  of  the  reference,  and  aa  to 
the  costs  of  the  motion,  as  he  may  think  fit 

Traaisftr  of  Cause  or  Suit 

67.  Where  a  cause  is  transferred  from  the  Court  of  Passage  to  any 
other  court,  the  registrar  of  the  court,  upon  the  order  of  transfer 
being  served  or  made,  shsU  send  by  poat  the  proceedings  to  the 
registrar  of  such  other  court 

Transfer  of  Sale. 

68.  Where  a  vessel  or  other  property  has  been  arrested  or  has  been 
seized  under  a  warrant  of  execution,  and  the  proceedings  for  sale  of 
the  vessel  have  been  ordered  to  be  transferred,  the  vessel  shall  be 
retained  by  the  marshal  until  the  marshal  of  the  High  Court  of 
Admiralty  shall,  by  order  of  that  court  take  possession. 

69.  An  attorney  desiring  that  the  sale  of  any  vessel  or  property 
should  be  conducted  in  the  High  Court  of  Admiralty  may  at  any  time 
after  judgment  give  security  to  the  amount  of  ten  pounds,  and  file 
with  the  registrsr  an  application  for  an  order  for  the  transfer  of  the 
proceedings  for  sale  to  the  said  court 

Execution  and  Enforcement  of  Desree  {z). 

70.  When  an  attorney  is  entitled  to  enforce  and  is  desirous  of 
enforcing  the  decree  of  the  court  against  the  property  to  which  the 
cause  relates,  he  shall  file  a  praecipe  for  a  warrant  of  execution  against 
the  property,  and  thereupon  such  warrant  shall  be  issued. 

71.  Where  by  virtue  of  such  decree  a^  in  the  last  rule  mentioned, 
property  is  seized  in  execution,  the  marshal  shall  before  selling  the 

(e)  The  mles  provide  for  the  exeen-  execution  of  prooess  egsinst  the  peraon 

tion  of  prooefls  against  the  property  to  or  property  of  the  defendant  in  esses 

which  the  caste  relates  in  eases  when  where  the  prooeedingB  are  mperssmmm, 

the  proceedings  are  in  rem,  and  for  tbe  See^  post.  Forms  11  snd  12. 
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same  cause  an  invoDtoiy  to  be  made  by  an  appraiser^  and  the  property 
shall  not  ba  sold  for  less  than  the  appraised  value,  unless  by  order 
of  the  court. 

72.  As  soon  as  possible  after  the  sale  of  any  vessel  or  property  the 
marshal  shall  pay  into  court  the  gross  proceeds  of  the  sale,  and  shidl 
at  the  same  time  file  his  accounts,  with  Touchers  in  support  thereof 

73.  The  accounts  shall  be  open  to  the  inspection  of  any  attorney 
interested  in  the  proceeds. 

74.  An  attorney  entitled  to  object  to  any  of  the  items  of  the 
account,  may  apply  to  the  assessor  or  registrar  to  strike  ont  or  amend 
the  same. 

76.  Where  an  attorney  is  entitled  to  enforce,  and  ib  desirous  of 
enforcing  the  decree  of  t^e  court  against  the  person  or  goods  of  a 
party  to  the  cause,  he  shall  file  a  praecipe  for  a  warrant  against  the 
defendant,  for  the  arrest  of  the  defendant  ;  or  a  warrant  for  the 
seizure  and  sale  of  his  goods,  and  thereupon  such  warrant  shall  be 
issued. 

Appraisement 

76.  The  registrar  may,  on  the  application  of  any  party  in  the  cause, 
and  whether  before  or  after  judgment,  order  any  property  under  arrest 
to  be  appraised  (a). 

Advertisements, 

77.  In  any  cause  where  property  is  proceeded  against,  it  shall  be 
lawful  for  the  assessor  or  registrar  at  any  time  to  direct  public  notice 
of  the  proceedings  in  the  cause  to  be  given,  by  advertisement  in  two 
or  more  public  journals,  to  be  from  time  to  time  appointed  by  the 
assessor  ;  and  it  shall  be  lawful  for  the  assessor,  should  he  think  fit, 
to  direct  that  execution  for  the  enforcement  of  any  decree  in  any  such 
cause  shall  not  be  issued,  or  that  the  proceeds  of  the  property  pro- 
ceeded against  in  any  such  cause  shall  not  be  paid  out  of  the  office  of 
the  court  untU  after  the  expiration  of  a  reasonable  time  after  the 
giving  of  such  public  notice  (&). 


(a)  Where  the  proceedings  are  in 
rem,  the  marshal  must,  in  every  case, 
cause  an  appraisement  to  be  made  of 
the  property  proceeded  against  before  it 
can  be  sold.  Rule  71,  and  see  Treatise, 
pp.  232  and  286.  But  rale  76  gives 
the  registrar  general  authority  to  direct 
an  appraisement  of  any  property  under 
arrest  at  any  time.  In  cases  of  salvage 
it  is  generally  desirable  to  have  the 
property  appraised   before  judgment, 


unless  the  parties  agree  upon  its  value. 
See  Treatise,  p.  222. 

(5)  According  to  the  practice  of  the 
Court  of  Admiralty,  when  an  action  «» 
rem  has  been  instituted,  and  an  appear- 
ance has  not  been  entered,  notice  of 
sale  must  be  advertised  in  two  or  more 
public  journals  before  the  court  will 
order  the  property  to  be  sold.  See 
Treatise,  p.  205.  The  77th  rale  enables 
the  registrar  of  the  Court  of  Passage  at 
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AUathment 

78.  A  wamnt  of  attachment  may  be 
irho  IB  in  oontempl 


against  any  person 


Service  of  Warrants  by  Marshal. 

79.  Eveiy  wairant  or  other  instrument  required  to  be  served  by 
the  marahal,  shall  be  left  by  the  attorney  taking  out  the  same  with  a 
precipe  in  the  marshal's  office  (c). 

80.  The  sendee  of  any  instrument  by  the  mArahi^l  shall  be  yenfied 
by  his  certificate. 

Motions, 

81.  Motions  may  be  made  to  the  assessor  either  in  court  or  in 
chambers^  or,  in  his  abflence^  to  the  registrar  at  chambers. 

82.  No  motion  shall  be  made  to  the  assessor  in  court  save  by 
counsel,  or  by  a  party  conducting  his  cause  in  person  ;  but  counsel 
or  attorneys  may  be  heard  on  any  motion  in  chamber?.  The  fee  to 
counsel  on  the  hearing  of  any  motion  in  chambers,  shall  only  be 
allowed  on  a  certificate  by  the  assessor  or  registrar  that  the  attendance 
of  counsel  was  necoBsary  or  proper. 

83.  "Where  by  these  rules,  or  by  the  practice  of  the  court,  notice 
of  motion  is  required,  such  notice  must  be  in  writing,  and  must  be 
delivered  to  the  adverse  attorney,  and  filed  in  the  office  two  days  at 
least  before  the  hearing  of  the  motion.  At  the  same  time  the  proofis, 
if  any,  in  support  of  the  motion  must  be  filed  in  the  office,  and  a 
copy  thereof  delivered  to  the  adverse  attorney  (d). 

Summonses. 

84.  Any  attorney  in  a  cause  may  take  out  a  summons  against  the 
adverse  attorney  to  appear  before  the  assessor  or  the  r^g;istnur  in 
regard  to  any  matter  arising  in  the  cause. 

85.  If  the  attorney  summoned  do  not  appear  at  the  time  named  in 
the  summons,  the  same  shall  be  called  on,  and  the  assessor  or  regis- 
trar may  thereupon  make  such  order  as  to  him  shall  seem  fit. 

86.  If  the  attorney  by  whom  the  summons  has  been  taken  out  do 
not  appear  to  support  the  same  at  the  time  named  in  the  summons. 


aay  time  to  require  notice  of  the  pro- 
ceedings in  a  caose  to  be  advertised. 
Doabtless  whenever  the  suit  is  insti- 
tuted against  a  foreign  ship  and  an 
appearance  has  not  been  entered,  the 
registrar  -will  consider  it  right  to  direct 
notice  of  the  proceedings  to  be  adver» 
tised. 


(c)  See  Form  of  PrBMsipe  for  S^rioe* 
Appendix,  IxviiL 

(dl  For  the  practice  adopted  in  the 
Court  of  Admiralty  in  regard  to  motion^ 
see  Treatise,  p.  803.  If  there  is  not 
time  to  give  notice  of  motion,  applica- 
tioa  may  be  made  to  the  assessor  or 
registrar  by  summons. 
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the   assessor  or  regisferar  may,  on    the  application  of   the  adverse 
attorney  siunmoned,  dismiss  the  sammons  with  costs. 

87.  At  the  hearing  of  any  summons  a  party  may  attend  by  attorney 
or  by  counsel,  but  the  fee  to  counsel  shall  only  be  allowed  on  a  certi- 
ficate by  the  assessor  or  registrar  that  the  attendance  of  counsel  was 
necessary  or  proper* 

Consents  (e). 

88.  Service  of  a  notice  by  one  attorney  on  another  may  be  waived 
by  consent. 

89.  Any  consent  in  writing  between  the  attorneys  in  a  cause,  may, 
if  the  registrar  think  it  reasonable  and  such  as  the  assessor  would 
under  the  circumstances  allow,  be  made  an  order  of  court. 

Extension  of  Time, 

90.  If  an  attorney,  save  by  permission  of  the  assessor  or  registrar, 
do  not  file  or  serve  on  the  adverse  attorney,  as  may  be  required  of 
him,  any  document  within  the  time  allowed  by  any  of  these  rules,  the 
adverse  attorney  shall  not  be  compelled  to  receive  the  same  save  by 
order  of  the  assessor  or  the  registrar. 

91.  The  assessor  or  registrar  may,  on  reasonable  cause  being  shown, 
extend  the  time  allowed  for  taking,  or  filing,  or  delivering  any  pro- 
ceeding in  a  cause  on  such  terms  as  he  shall  see  hi, 

Subpcnias  and  Witnesses, 

92.  SubpoBuas  may  be  issued  under  the  seal  of  the  court  with  the 
names  of  the  witnesses  in  blank,  and  any  subpoena  may  contain  the 
names  of  any  number  of  witnesses. 

93.  The  allowance  to  be  made  to  witnesses  for  attendance  either 
before  the  court  or  registrar,  shall  in  no  case  exceed  the  highest  rate 
of  the  allowances  mentioned  in  the  scale  hereimto  annexed,  unless  by 
special  order,  it  shall  be  otherwise  directed. 

94.  Seamen  necessarily  detained  on  shore  for  the  puTX>ose  of  the 
cause,  shall  be  allowed  such  remuneration  as  the  assessor  or  registrar 
may  think  reasonable  compensation  for  their  loss  of  time. 

Payment  out  of  Court, 

95.  Money  ordered  to  be  paid  out  of  court  may  be  paid  to  the 
attorney  without  the  production  of  a  power  of  attorney  from  the 
party  entitled  to  receive  the  money,  unless  the  assessor  or  registrar 
shall  otherwise  order  (/). 

96.  Where  more  than  one  cause  has  been  instituted  against  a 
vessel  or  any  property,  and  the  same  has  been  sold,  the  prooeeda 

(e)  See  Admiralty  Rules,  154,  155.  payment  of  money  ont  of  oonrt,  see 

Appendix,  xliii.  Treatise,  pp.  225,  228 ;  and  see  Form 

(/)  As  to  the  practice  adopted  in  the  of  Power  of   Attorney.       Appendix, 

Court  of  Admiralty  with  referenoe  to  clxxvii. 
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thereof  shall  be  retained  in  ooort  to  abide  the  dedsicm  of  the  court 
in  the  various  causes  unless  the  asse&sor  or  registrar  shall  othenriae 
order. 

FeeSy  Costs,  and  Tcucation  of  Costs. 

97.  The  fees  and  costs  set  forth  in  the  schedules  hereto  annexed, 
shall  be  allowed  on  taxation. 

98.  In  causes  entered  in  the  court  by  agreement  of  partieSy  under 
paragraph  4  of  sec.  3  of  31  <fe  32  Vict.,  a  71,  the  costs  shall  be 
allowed  on  the  scale  of  costs  allowed  in  the  High  Court  of  Admiralty, 
if  the  attorneys  shall  agree  in  the  memorandum  that  they  shall  be  so 
allowed  ;  and  if  no  such  agreement  shall  be  made,  then  according  to 
the  ordinary  scale  as  between  attorney  and  client. 

99.  Where  the  plaintiff  recovers  less  than  the  sum  claimed,  the  scale 
upon  which  the  costs  are  to  be  taxed  shall  be  in  the  discretion  of  the 
assessor. 

100.  Costs  may  be  taxed  by  the  registrar  as  well  between  party 
and  party  as  between  attorney  and  client. 

101.  When  a  bill  of  costs  has  been  delivered  for  taxation,  notice 
may  be  given  at  the  same  time  to  the  attorneys  appointing  a  time  for 
the  taxation. 

102.  At  the  time  appointed,  if  either  attorney  is  present^  the  taxa- 
tion may  be  proceeded  with. 

103.  If  in  a  taxation  between  attorney  and  client  more  than  one 
sixth  of  the  bill  u  struck  off,  the  attorney  shall  pay  all  the  costs 
attending  the  taxation. 

104.  After  the  expiration  of  three  days  from  the  taxation  of  the 
bill,  the  attorney  may  apply  for  payment  of  the  same  if  the  amount 
is  to  be  paid  out  of  monies  in  court,  or  for  an  order  to  pay  if  the 
amount  ia  payable  by  any  party. 

105.  If  any  attorney  is  dissatisfied  with  the  taxation,  he  may 
within  three  days  thereof,  on  payment  into  the  office  of  the  oourt  of 
the  amount  of  costs  (if  any)  found  on  such  taxation  to  be  doe  from 
him,  file  a  prsacipe  objecting  to  the  taxation,  and  such  attorney  must 
at  the  same  time  give  notice  in  writing  to  the  adverse  attorney  that 
he  will  apply  to  the  assessor  to  review  the  taxation.  Thereupon  the 
assessor  may,  at  any  time  appointed  by  him  for  that  purpose,  on  the 
application  of  any  attorney  in  the  cause,  make  such  order  as  to  the 
taxation,  and  as  to  the  costs  occasioned  by  the  application  to  review, 
as  he  may  think  fit  {g), 

Eecords  of  the  Court, 

106.  The  attorneys  in  a  cause,  their  derks,  and  the  parties  them- 

(ff)  See  Treatise,  p.  293. 
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selves,  may,  while  the  cause  is  pending,  and  for  one  year  after  its 
termination,  inspect,  free  of  charge,  all  the  records  in  the  cause. 

10?.  Any  attorney  or  his  clerk  may,  free  of  charge,  inspect  the  pro- 
ceedings on  record  in  a  pending  cause  in  the  court,  but  no  other  person 
shall  be  entitled  to  inspect  them  without  the  permission  of  the  registrar. 

108.  In  a  cause  which  is  terminated,  any  person  may,  on  filing  a 
praecipe,  and  on  payment  of  the  proper  fee,  inspect  the  records  in  the 
cause. 

Copies. 

109.  Any  person  entitled  to  inspect  any  instrument  or  document 
in  a  cause  ^all,  on  filing  a  prsedpe,  and  on  payment  of  the  proper 
charges  for  the  same,  be  entitled  to  an  ofiice  copy  thereof. 

110.  Certified  office  copies  may  be  obtained  on  payment  of  an 
additional  fee. 

111.  All  copies  of  documents  shall  be  counted  and  charged  for  at 
the  rate  of  seventy-two  words  per  folio  :  and  eveiy  numeral,  whether 
contained  in  columns  or  otherwise  written,  shall  be  counted  and 
charged  for  as  a  word. 

Instruments  and  FiUng. 

112.  All  instruments  or  documents  directed  to  be  filed,  shall  be 
filed  with  the  registrar  of  the  court. 

113.  Every  instrument  shall  be  served  within  six  months  of  the 
day  on  which  it  bears  date,  otherwise  the  service  thereof  shall  not  be 
valid. 

Seal  of  the  Covrt 

114.  All  instruments  and  documents  issued  from  the  court  shall  be 
signed  by  the  registrar,  and  shall  have  the  seal  of  the  court  affixed. 

115.  The  instrument  or  document  shall  bear  date  on  the  day  on 
which  the  seal  is  affixed,  and  that  day  shall  be  deemed  to  be  the  date 
of  the  issue  thereof. 

Forms, 

116.  The  forms  annexed  to  these  rules  shall  be  followed  as  nearly 
as  the  circumstances  of  each  case  will  allow. 

Common  Law  and  Admiralty  Buks, 

117.  The  rules,  orders,  and  practice,  in  actions  in  the  Court  of 
Passage  shall,  subject  to  these  orders,  be  adopted  with  reference  to 
admiralty  causes,  so  far  as  they  shall  be  respectively  applicable,  and 
where  the  same  are  not  applicable  the  rules,  orders,  and  practice  of 
the  High  Court  of  Admiralty  in  England  shall,  subject  to  these  orders, 
be  adopted  with  reference  to  admiralty  causes,  so  far  as  they  shall  be 
respectively  applicable. 

r  2 
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No.  I. 


In  the  Ooxtti  of  Passage  of  the 
Borough  of  liyerpool. 

Prascipe  to  institute  a  Cause, 

I,  L.  M.,  attorney,  hereby  institute  a  cause  for  [staU  the  nahncf 
the  cause]  on  behalf  of  [state  name,  address,  and  description  of  p^^*" 
tiff]  against  [if  a  vessel  or  other  property  is  proceeded  against,  ^^^\V\ 
name  and  nature  of  the  vessel  or  property  proceeded  againsif  and  tfw^ 
it  is,  and  the  fuimes  of  the  oumers,  if  knovm;  if  persons  are  P^'^^^^tJ 
agaii^ty  state  the  name,  address,  and  description  of  the  persons  proceeaea 
agahist.  If  the  persons  proceeded  against  are  tKe  ovmers  </  ^  ^ 
perly  to  which  the  coAne  relates,  it  shaJH  he  sufficient  to  descnbs  ifc«» 
simply  as  the  owners  of  the  property  to  which  ^ye  cause  relates]  in  * 
sum  of  [state  sum  in  letters]  pounds.  And  I  consent  that  all  ^^ 
ments  and  documents  in  the  said  cause  may  be  left  for  me  at  [s^ 
address  required  by  Order  No.  4.] 

Dated  the day  of , 

[To  he  signed  hy  the  alt^ 

or  his  cUrk  for  ^^^ 


Summons  (A), 
Admiralty  Jurisdiction. 

In  the  Oourt  of  Passage  of  the 
Borough  of  liverpooL 

The  [name  of  vessel] 

Whbreas  a  cause  for  [state  the  nature  of  the  cause]  has  been  ins^' 

tuted  in  this  court,  on  behalf  of  A.  B,,  of  ,  against  the  [»*«» 

description  of  vesseJ[\,  caUed  the  [name  of  vessd\  (whereof  G,  D*  ^  ^^^. 
or  lately  was  master),  [where  cause  is  against  veeset  and  freightt  ^i 
and  the  freight  due  for  the  transportation  of  the  cargo  now  or  UW 
laden  therein  ;  [or  where  the  cause  is  against  vessel,  cargo,  and  fr^"^ 
add  instecid  thereof]  and  the  cargo  now  or  lately  laden  therein,  toge^^ 


FORMS.  69 

with  the  freight  due  for  the  transportation  thereof  and  the  owners  of 
the  said  [vessd,  freight^  or  cargo]y  and  all  persons  who  have  or  claim 
to  have  any  right,  title,  or  interest  in  the  said  [yessdyfreightf  or  cargo], 
in  the  sum  of  [state  sum  in  letters^  pounds. 

Ton  are  hereby  &nmmoned  to  enter  an  appearance  in  the  said  cause 
within  four  clear  days  of  the  service  hereo£ 

Ton  are  also  warned,  that  if  yon  do  not  enter  an  appearance  as 
aforesaid,  the  assessor  of  this  court  will  proceed  to  hear  and  deter- 
mine the  said  cause,  or  to  make  such  orders  therein  as  to  him  shall 
seem  fit. 

Dated  this day  of . 

Kegistrar. 
To  the  owners  and  master  of  the  (state 

description  of  vessel  or  jpropei*ty\  and  all 

persons  who  have  or  claim  to  have  any 

right,  title,  or  interest  in  the  said  vesseL 

N.B.  The  attorney  for  ^.  ^.  is of  [here  state  the  address  given 

in  the  praecipe^ 


Summons  (B), 

Admiralty  Jurisdiction. 

In  the  Court  of  Passage  of  the 
Borough  of  liverpooL 

A.  B.y  plaintiff  [address  and  description^, 

(7.  i>.,  defendant  [address  and  description'].  [Seal,] 

Whereas  a  cause  for  [state  nature  of  cause]  has  been  instituted  in 

this  court  on  behalf  of  die  plaintiff ,  against  you  in  the  sum  of 

[state  sum  in  letters]  pounds. 

You  are  summoned  to  enter  an  appearance  in  the  said  cause  within 
four  clear  days  of  the  service  hereof. 

You  are  also  warned,  that  if  you  do  not  enter  an  appearance  as 
aforesaid  the  assessor  of  this  court  will  proceed  to  hear  and  deter- 
mine the  said  causci  or  to  make  such  orders  therein  as  to  him  shall 
seem  fit. 

Dated  this day  of . 

Registrar. 
To  the  Defendant 

N.B. — The  attorney  for  the  plaintiff  is of  [here  state  the 

address  given  in  the  prcedpe.] 
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No.  3. —  Warrant  of  Arrest  and  Detention. 

Admiralty  Jurisdiction. 

In  the  Court  of  Passage  of  the 
Borough  of  LiverpooL 

(TiOe  of  Cause.)  [Seal.] 

Whxbbas  a  cause  has  been  instituted  in  this  court  on  behalf  of 

A.  J5.,  of ,  against  the  [state  description  of  vessel  or  property]  and 

against  the  owners  thereof,  in  the  sum  of pounds.     These  are 

therefore  to  require  and  order  you  to  arrest  the  said and  to 

keep  the  same  ufider  safe  arrest,  until  you  shall  receive  further  orders 
from  this  court. 

Given  under  the  seal  of  the  court  this day  of ,  18 — . 

By  the  oourt, 
To  the  Marshal  of  the  said  court  and 

others  the  Bailiffs  thereof.  Registrar. 


No.  4. — Notice  of  Sureties. 

Admiralty  Jurisdiction. 

In  the  Court  of  Passage  of  the 
Borough  of  LiverpooL 

(  TiUe  of  Cause. )  Master. 

Take  notice,  that  the  sureties  whom  I  propose  in  the  above  cause 
are  [here  state  the  names  and  ctdditions  of  the  sureties,  whether  house- 
keepers or  freeholders,  and  their  residences  for  the  Uut  six  tnofUhs, 
therein  mentioning  the  county  or  dty,  places,  streets,  and  numbers,  if 
any'] 

Dated  the day  of ,  18 — ^. 

To  A.  B.,  [the  party  in  whose 
behalf  the  suit  is  itisti- 
tuted]  or  C.  D.,  the  attorney 
of  A.  B.,  [the,  dtc] 


No.  5. — Affidavit  of  Justificaiion. 

Admiralty  Jurisdiction. 

In  the  Court  of  Passage  of  the 
Borough  of  Liverpool. 

(Title  of  Cause.)  Master. 

I  [state  name,  address,  and  description]^  one  of  the  proposed  sureties 
in  this  cause,  make  oath  and  say,  that  I  am  worth  more  than  the  sum 
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of  [state  the  sum  in  letters  in  which  hail  is  to  be  ^ven]  pounds  after  the 

payment  of  all  my  debta 

{Signature  of  Surety,) 

On  the day  of ,  18 — ,  the  said was  duly  Bwom  to 

the  truth  of  this  afl&davit,  at ,  before  me . 


No.  6.— BaiZ  Bond, 

Admiralty  Jurisdiction* 

In  the  Court  of  Passage  of  the 
Borough  of  liverpooL 

The  {Title  of  Cause).  Master. 

Whereas  a  cause  for has  been  instituted  in  this  court  on 

behalf  of  A,B,,  of ,  against  [the  vessel  or  property  proceeded 

against  and  the  owners  tfiereof^ 

Now  therefore  we and jointly  and  severally  submit  our- 
selves to  the  juriBdiction  of  the  said  court,  and  consent  that  if  he  [or 

they]  the  said shall  not  pay  what  may  be  adjudged  against  him 

[or  them]  in  the  said  cause,  with  costs,  execution  may  issue  forth 
against  us,  our  heirs,  executors,  and  administrators'  goods  and  chattels 
for  a  sum  not  exceeding  [state  sum  in  letters^  pounds. 

{Signature  of  Sureties.) 

This  bail  bond  was  signed  by  the  said ,  and ,  the  sureties, 

the  ~  day  of ,  18 — . 

Before  me, 

Registrar,  [or  one  of  his  derks.] 


No.  7. — Order  of  Release, 

Admiralty  Jurisdiction. 

In  the  Coiurt  of  Passage  of  the 
Borough  of  LiverpooL 

{TiUe  of  Cause,)  Master. 

I  DO  hereby  authorise  and  direct  you  to  release  the now  under 

arrest  of  this  court,  by  virtue  of  its  warrant,  upon  the  payment  of 
all  costs,  charges,  and  expenses  attending  the  custody  thereof 

Given  under  the  seal  of  the  court^  this day  of ,  18 — , 

Begistrar. 
To  the  Marshal  and  others 
the  Bailifis  of  this  court. 
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No,  8. — Proectpe  to  eiUer  an  Appe<»rance, 

In  the  Court  of  Passage  of  the 
Borough  of  LiverpooL 

I,  R,  8,f  Attorney,  hereby  enter  an  appearanoe  on  behalf  of  [staU 
name^  address^  and  description  of  party]  in  the  canee  for  {_8tate  nature 
of  caiMe]  whidh  has  been  instituted  in  this  court  on  behalf  of  [atate 
name^  address^  and  description  of  plaintiff^  against  [state  a^inst  uhai 
or  whom  the  cause  is  instituted].  And  I  consent  that  all  instruments 
and  documents  in  the  cause  may  be  left  for  me  at  \siate  address  required 
by  General  Order  No,  12. 

Dated  the day  of ,  18 — . 

(To  be  signed  by  the  attorney  or  his 
clerk  for  him.) 


No.  9. — Order  of  Transfer  to  High  Court  of  Admiralty, 

Admiralty  Jurisdiction. 

In  the  Court  of  Passage  of  the 
Borough  of  lirerpooL 

[Seal] 
{TiUe  of  Cause) 

Whbbeas  it  appearing  that  the  subject  of  this  cause  exceeds  the 
limit  in  respect  of  amotmt  of  the  admiralty  jurisdiction  of  this  court, 
it  is  ordered  that  this  cause  be  transferred  to  the  High  Court  of 
Admiralty,  together  with  the  proceedings  that  have  been  had  therein 
in  this  court. 

Given  under  the  seal  of  the  court,  this day  of ,  18 — , 

By  the  Court. 

Regiptiur. 

No.  10. — Order  of  Transfer  to  the  High  Court  of  Admiralty. 

Admiralty  Jurisdiction. 

In  the  Court  of  Passage  of  the 
Borough  of  Liverpool 

{TiUe  of  Cause.) 

Whebbas  it  appearing  that  this  cause  could  be  more  conveniently 
prosecuted  in  the  High  Court  of  Admiralty,  it  is  ordered  that  this 
cause  be  transferred  to  the  said  court,  together  with  the  proceedings 
that  have  been  had  therein  in  this  court. 

Given  under  the  seal  of  the  court,  this day  of ,  18 — . 

By  the  Court. 

Registrar. 
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No.  11. — Decree  or  Order  in  a  Cause  against  Property. 

Admiralty  Jurisdictioii. 

In  the  Court  of  Passage  of  the 

Borough  of  liverpooL  [£(ea2.] 

(TiUe  of  Cause.) 

It  is  this  day  decreed  that  the  plaintiff,  A.B.  of ,  is  entitled  to 

be  paid  out  of  the  proceeds  of  the  [vessel  or  property']  the  sum  of 

pounds  \in  a  cause  for  salvage],  for  salvage  services  rendered  to 

the  above  vessel ;  \or  in  a  cause  for  towage]^  for  services  rendered 
in  towing  the  said  vessel ;  [or  in  a  cause  for  necessaries]^  for  neces- 
saries supplied  to  the  said  vessel ;  [or  in  a  cause  for  wages\  for 
wages  in  respect  of  services  rendered  on  board  the  said  vessel ;  [or  in 
a  cause  for  damage  to  cargo"],  for  damage  caused  to  the  cargo  carried 
in  the  said  vessel ;  [or  in  a  cause  for  damage  by  collision],  for  damage 
caused  by  the  said  vessel  to  a  vessel  of  the  plaintiff,  together  with  the 
costs  of  this  cause. 

And  it  iff  ordered  that  [state  the  name  and  descriptuyn  of  the  owner 
or  owners  if  Jcnoum],  or  other  the  owner  or  owners  of  the  said  [vessel 

or  property],  do  pay  the  same  to  the  plaintiff  within days,  and 

that  in  default  thereof  the  registrar  shall  upon  the  application  of  the 
plaintiff  issuo  a  warrant  for  the  sale  of  the  said  vesseL 

Given  under  the  seal  of  this  court,  this day  of ,  18 — , 

By  the  Court. 

Registrar. 


Na  12. — Decree  or  Order  in  a  Cause  against  the  Person* 

Admiralty  Jurisdiction. 

In  the  Court  of  Passage  of  the 

Borough  of  Liverpool.  [5eaZ.] 

{Title  of  Cause,) 

It  is  this  day  decreed  that  the  plaintiff,  A.B.  of ,  do  recover 

against  the  defendant  [or  defendants],   CD.  of ,  the  sum  of 

pounds  [in  a  cause  for  salvage],  for  salvage  services  rendered  to 

the  above  vessel ;  [or  in  a  caiue  for  towage"],  for  services  rendered  in 
towing  the  said  vessel ;  [or  in  a  cause  for  necessaries],  for  necessaries 
supplied  to  the  said  vessel ;  [or  in  a  cause  for  wages],  for  wages  in 
respect  of  services  rendered  on  board  the  said  vessel ;  [or  in  a  cause 
for  damage  to  cargo],  for  damage  caused  to  the  cargo  carried  in  the 
said  vessel ;  [or  in  a  cause  for  damage  hy  collision],  for  damage  caused 
by  the  defendant's  vessel  [the  description  and  name  of  the  vessel  which 
caused  tlve  dam^ige],  together  with  the  costs  of  this  cause. 

And  it  is  ordered  that  the  defendant  [or  defendants]  do  pay  the 
same  to  the  plaintiff  within  four  days,  and  that  in  default  thereof  the 
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registrar  sball  upon  the  application  of  the  plaintiff  iasae  a  wamnt 
against  the  defendant  for  the  arrest  of  the  defendant,  [or  a  warrant 
for  the  seizure  and  sale  of  his  goods]. 

Given  nnder  the  seal  of  this  conrt^  this day  of ^  IS — . 

By  the  Court 

Registrar. 


No.  13. — PrtKdpe  for  a  Warrant  of  Execution  against  the  Vesgei  or 

fn-operty  proceeded  against. 

Admiralty  Jniisdiction. 

In  the  Court  of  Passage  of  the 
Borough  of  liverpooL 

(2We  of  Came,) 

I,  B.  8,  J  Attorney,  do  require  a  Warraiit  of  Execntion  to  issoe 
against  the  {vessel  or  property)  out  of  the  proceeds  of  which  it  has  been 

decreed  the  plaintiff  is  entitled  to  be  paid  the  sum  of pounds, 

and pounds  for  costs,  and  which  sums  have  not  been  paid. 

Dated  the day  of 

{Signature  of  Attorney.) 


Ka  14. — ProEcipe  for  a  Warrant  of  Execution  against  (he  Person  or 

Goods  of  the  Defendant 

Admiralty  Jurisdiction. 

In  the  Court  ol  Passage  of  the 
Borough  of  liyerpooL 

{TiUe  of  Cause,) 

I,  jR.  £L,  Attorney,  do  require  a  Warrant  of  Exeoution  to  issue 
against  the  defendant,  C,  i>.,  for  the  arrest  of  the  defendant  [or  a 
Warrant  for  the  seizure  and  sale  of  the  defendant's  goods,]  to  satisfy 

the  sum  of pounds,  and pounds  for  costs  [or  to  levy  the 

sum  of pounds,  and pounds  for  costs,]  being  the  sum 

decreed  to  be  paid  by  the  defendant  to  the  plaintiff  in  this  cause,  which 
sums  hare  not  been  paid. 

Dated  the day  of . 

{Signature  of  Attorney  ) 
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Na  16. — Warrant  of  Execution  agamst  ihe  Vessel  or  Property 

proceeded  against. 

Admiralty  Jurisdiction. 

In  the  Court  of  Passage  of  the 
Borough  of  liverpooL 

{TiUe  of  Cause.) 

Wh£rka8  on  the day  of ,  186 — ,  the  plaintiff  in  this 

cause  obtained  a  Decree  in  this  Court  that  he  was  entitled  to  be  paid 

out  of  the  proceeds  of  the  [vessel  or  property]  a  sum  of pounds 

for y  and pounds  for  costs. 

These  are,  therefore,  to  authorise  and  command  you,  the  said  vessel 
or  property  being  within  the  jurisdiction,  to  take  possession  of  the 
same,  and  to  have  the  same  duly  appraised,  and  upon  such  appraise- 
ment being  made  to  cause  the  said  [vessel  or  property]  to  be  sold  by 
public  auction  for  the  highest  price,  not  under  the  appraised  value 
thereof,  that  can  be  obtained  for  the  same.  And  we  further  com- 
mand you,  immediately  upon  the  sale  being  completed,  to  pay  the 
proceeds  arising  therefrom  into  the  office  of  this  Court,  and  to  file 
the  certificate  of  appraisement  and  an  account  of  the  sale,  signed  by 
you,  together  with  this  warrant. 

To  the  Marshal  of  the  Court 

By  the  Court. 

Registrar. 

No.  16. — Warrant  of  Execution  against  the  Person  of  Defendant, 

In  the  Court  of  Passage  of  the 

Borough  of  Liverpool.  [/8ea2.] 

(TiUe  of  Cause,) 

Whereas  on  the day  of ,  186 — ,  the  plaintiff  obtained  an 

order  [or  decree]  in  this  court  against  the  defendant  for  the  sum  of 
pounds  for ,  and pounds  for  costs,  and  it  was  there- 
upon ordered  by  the  court  that  the  defendant  should  pay  the  same  to 
the  plaintiffl 

And  whereas  default  has  been  made  in  payment  according  to  the 
said  order  [or  decree]  :  These  are  therefore  to  require  and  order  that 
you  forthwith  take  the  said  defendant,  if  he  shall  be  found  within  the 
jurisdiction  of  this  court,  and  him  safely  keep  so  that  you  may  have 

his   body   before   the    court,  to  satisfy  the    plaintiff, pounds 

for ,  and pounds  for  costs,  and  make  return  of  what  you 

have  done  under  this  warrant  immediately  upon  the  execution  thereof. 

Given  under  the  seal  of  the  court,  this day  of ,  186 — . 

To  the  Marshal  of  the  Court. 

By  the  Court. 

Begistrar. 
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Na  17. — Warrant  of  Execution  againti  the  Good$  of  Defendant 

Admiralty  Joiisdiciioii. 

In  the  Court  of  Paasage  of  the 

Borough  of  liverpooL  [iSeoL] 

(TiOe  of  Ccvuse,) 

Whereas  on  the day  of ,  186 — ^  the  plaintiff  obtained 

an  order  [or  decree]  in  this  court  against  the  defendant  for  the  sum 

of  ■   pounds  for ^  and pounds  for  costs  ;  and  it  was 

thereupon  ordered  by  the  court  that  the  defendant  should  pay  the 
same  to  the  pUintiffl 

And  whereas  default  has  been  made  in  payment  acccHrding  to  the 
said  order  [or  decree]  :  These  are  therefore  to  require  and  order  you 
forthwith  to  make  and  leyy  by  distress  and  sale  of  the  goods  and 
chattels  of  the  defendant,  wheresoever  tbey  may  be  found  within 
the  jurisdiction  of  this  court  (except  the  wearing  apparel  and  bedding 
of  him  or  lus  family,  and  the  tools  and  implements  of  his  trade,  if 
any,  to  the  value  of  five  pounds,)  the  sum  stated  at  the  foot  of  this 
warrant,  being  the  amount  due  to  the  plaintiff  under  the  said  order 
[or  decree]  including  the  costs  of  the  execution  ;  and  also  to  seize 
and  take  any  money  or  bank  notes  (whether  of  the  Bank  of  England 
or  of  any  other  bank),  and  any  cheques,  bills  of  exchange,  promissory 
notes,  bonds,  specialties,  or  securities  for  money  of  the  defendant 
which  may  there  be  found,  or  such  part  or  so  much  thereof  as  may 
be  sufficient  to  satisfy  this  execution,  and  the  costs  of  making  and 
executing  the  same,  and  to  pay  what  you  shall  have  so  levied  to  the 
registrar  of  this  court,  and  make  return  of  what  you  have  done  under 
this  warrant  immediately  upon  the  execution  thereofl 

Given  under  the  seal  of  the  Court,  this  day  of , 

186—. 

By  the  Court 

Registi 
To  the  Marshal  of  the  Court 


No,  18. — Summons  to  Nautical  Assessors, 
Admiralty  Jurisdiction. 

In  the  Court  of  Passage  of  the 

Borough  of  liverpooL  [Seal.] 

{Title  of  Cause. ) 

To0  are  hereby  summoned  to  appear  and  serve  as  a  nautical  assessor 

in  this  court  at y  on  the day  of ,  18 — ,  at  the  hour 

of in  the noon,  to  assist  the  assessor  of  this  court  in  the 

hearing  and  determining  of  this  cause,  and  in  default  of  attendance 
you  will  be  liable  to  a  penalty  of  a  sum  not  exceeding  ^ve  pounds 
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under  seotion  15  of  the  Admiralty  JuriBdiction  Act,  31    and    32 
Victoria^  cap.  71. 

Gireu  under  the  seal  of  the  court  this day  of ,  18 — . 


To 


.,  of 


Begifltrar  of  the  Court. 


No.  19. — Order  Fining  Nautical  Assessor  for  Non-attendance, 

Admiralty  Jurisdiction. 

In  the  Court  of  Passage  of  the. 
Borough  of  Liverpool. 

(TiHe  of  Cawe.) 

Whbrbas was  duly  summoned  to  appear  and  serre  as  nautical 

assessor  in  this  court ;  and  whereas  he  has  neglected,  without  suffi- 
cient cause  shown,  to  appear  and  serre  as  such  assessor  at  this  court : 

It  is  hereby  ordered  that  he  shall  forthwith  [or  on  the day  of 

-]  pay  to  the  registrar  of  this  court  a  fine  of  £ —  for  such 


neglect. 


Assessor, 


PERCIVAL  A.  PICKERING, 

ASSESSOR. 


The  Tshple,  Fdruary  8/A,  1869. 


SCHEDULE  L 


rSES  TO  BS  TAKEN  IH  THE  OOUBT  OF   PASSAGE  IN  ADMIBALTT  StJiTB. 


Where  the  Amount  claimed 


does  not 
exceed  £20. 


exceeds  £20 

and  does 

not  exceed 

£100. 


exceeds 
£100. 


On  institution  of  suit  and  summons  thereon  . 

On  every  prsBcipe 

„        Warrant  against  the  body  or  goods 
or  any  o^er  warrant    . 
Detainer  .••»•• 
Release    ...... 

Bail  bond 

Subpoena        ..... 


p 

n 


£    f.    d. 

£    f .   d. 

0    8    6 

0    5    0 

0    10 

0    2    0 

0    2    6 

0    5    0 

0    10 

0    2    0 

0    2    6 

0    5    0 

^_ 

0    5    0 

0    10 

0    2    0 

£  s,  d. 
0  7  6 
0    8    0 


0 
0 
0 
0 
0 


7 
8 
7 
7 
8 


6 
0 
6 
0 
0 
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FEES. 


SdUDXTLK  I. — contiimed. 


On  every  minute  of  order  or  decree  by  judge 
including  the  entry  of  the  order 
or  decree,  if  any,  except  final 
judgment  .  .  .  •  • 
,t  SummonSp  whether  of  the  judge  or 
registrar 

Setting  down  cause  for  hearing     • 

For  drawing  order  on  final  decree  or  judg- 
ment, and  signing  the  same 

Summons  to  nautical  assessors  on  the  hearing 
of  any  cause 

For  filing  any  document  not  being  a  document 
annexed  to  an  affidavit    .... 

On  the  examination  of  witnesses  before  the 
registrar 

Mlien  the  sitting  is  longer  than  one  hour, 
then  for  every  additional  hour,  or  part  of 
an  hour  . 

When  the  registrar  shall  be  required  to  attend 
elsewhere  than  at  the  office  of  the  court, 
in  addition  to  the  above  .... 

Mileage  one  way  from  the  office  to  place  of 
examination  for  each  mile  out  of  the 
borough 

On  administering  an  oath  for  each  deponent . 

On  every  exhibit,  including  the  marking 
thereof 

On  affixing  the  seal  of  the  court  to  any  docu- 
ment in  respect  of  which  a  fee  is  not 
otherwise  charged 

For  every  office  copy  of  a  document  in  the 
EngUsh  language,  per  folio 

For  office  copies  of  papers  in  a  foreign  lan- 
guage, or  of  shorthand  writer's  or  re- 
porter's notes,  or  of  abstracts,  or  transla- 
tions made  in  the  office,  in  addition  to 
the  above  fees  the  charges  of  the  copyist 
shorthand  writer,  reporter,  or  translator . 

On  a  reference  to  the  registrar,  same  charges 
as  on  an  examination 

If  the  attendance  of  one  or  two  merchants  Ib 
required,  to  each  merchant 

On  drawing  the  report  and  schedule 

On  taxing  any  bill  of  costs,  in  each  case 

On  receipt  for  papers  or  money  or  of  payment 
out  of  court 

Poundage  on  monies  paid  out  of  the  court  in 
any  suit  for  every  50/.  or  fraction  thereof 


Where  the  Amount  claimed 


does  not 
exceed  dCSO. 


exceeds  £S0 

and  does 

not  exceed 

£100. 


£100. 


£    i.    d,     £    t.    <L 


0  10 

0  10 

0  2    6 

0  10 

0  0    6 

0  8    6 


0    2     6 


0    10 


0    0     4 


0     5    0 
0    2    6 


0     2    0 


0  2     6 

0  10 

0  2     0 

0  10     0 

0  2     0 

0  10 

0  7    0 


0    5    0 


0  10    0 


0    0    6 
0    10 

0    10 


0    10 
0     0     4 


2  2    0 

0  5    0 

0  5    0 

0  10 

0  5    0 


£  i.d, 

0    5    0 

0    2    0 
0    8    0 

0  15    0 

0    2    6 

0    10 

0  10    0 

0    7    0 

10    0 


0    0    6 
0    10 

0    1    0 


0    1    0 
0    0    4 


2  2  0 

0  7  6 

0  7  0 

0  1  0 

0  5  0 


FEES. 
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ScnsDULi  I. — wntinueeL 


Wbore  the  Amount  claimed 


does  not 
exceed  £20. 


exceeds  £20 

and  does 

not  exceed 

£100. 


exceeds 
£100. 


From  a  person  who  is  not  a  party  in  the  suit, 
nor  his  attorney,  nor  the  clerk  of  the 
attorney,  on  examining  the  court  books 
in  respect  of  any  suit      .... 

On  examining  the  documents  in  a  suit  in 
which  no  proceedings  are  pending,  and 
which  has  been  terminated  withm  the 
last  two  years 

Ditto      ditto      if  beyond  that  period  . 

Attendance  at  the  bimk  to  receive  dividends, 
transfer,  seU,  or  purchase  stock,  or  ex- 
chequer bills,  or  convert  bills  of  exchange 
for  suitors 

For  every  warrant  against  the  body  or  goods^ 
or  order  of  sale  of  vessel        .        . 

On  the  hearing  of  every  suit  .... 

IN  THE  MARSHAL'S  OFFICE. 

On  the  execution  of  every  warrant  of  arrest 
of  a  vessel  or  property  «  . 

On  the  execution  of  every  warrant  against 
body  or  goods 

Conveyance  to  gaol,  per  mile 

On  keeping  possession  of  a  vessel  or  property, 
to  indude  the  cost  of  a  vessel  keeper,  if 
required,  per  day 

If  execution  had  at  a  greater  distance  than  6 
miles  from  the  court,  reasonable  expenses 
for  travelling  and  maintenance 

On  the  execution  of  any  other  warrant  or  in- 
strument for  which  a  fee  is  not  specially 
provided 

On  deliveriog  up  ship  or  goods  to  the  pur- 
chaser, agreeably  to  the  inventory  . 

On  sale  of  a  vessel  or  property,  including  in- 
ventory for  every  50L  or  nuction  thereof 

To  the  appraiser  for  appraisement  of  a  vessel, 
including  inventory      .... 


£  8.    d. 


0    10 


0    16 
0    2    0 


0    16 
0    5    0 


0  10    0 

0  10    0 
0    0    9 


0    8    6 


0    5    0 
0    5    0 


0    8    0 


£   8.    d. 


0    10 


0    2    6 
0    8    0 


0    6    8 

0    2    6 
0  10    0 


0  15    0 

10    0 
0    10 


0    5    0 


0  10  0 
0  7  6 
0    6    0 


£  f .  ^ 


0    10 


0    2    6 
0    8    0 


0  10    0 

0    5    0 
0  15    0 


10    0 

1  10    0 
0    10 


9    5    0 


0  15    0 
0  10    0 


0    9    0 


Ten  ahillings  per  oent  on  the  ap- 
praiaed  value  of  the  property,  with 
reasonable  expenses  for  travelling 
and  maintenance,  if  the  vessel  ii 
beyond  three  miles  from  the  oAoe. 
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COSTS. 


SCHEDULE  II. 


WUB  TO  BI  TAKEN  BT  KXAMIMBRfl,  COMinSSIONBBB,  AHD  HAUTICAL 

FOB  THBIB  own  U8X. 


does  not 
exceed  £20. 

exceeds  £20 

and  does 

not  exceed 

£100. 

exceeds 
£100. 

• 

To  examinera  or  commisaionera  for  ezamiD- 
ing  witnesses,  according  to  the  length  of 
time  occupied 

Not  exceeding  one  hour          .... 

When  the  sitting  is  more  than  one  hour,  then 
for  every  additional  hour  or  part  of  an 
hour 

II  the  examination  takes  place  at  a  greater 
distance  than  8  miles  from  the  borough, 
the  examiner  and  commissioner  will  also 
be  entitled  to  his  proper  and  reasonable 
expenses  for  travelling,  board  and  main- 
tenance  .        .        .        . 

To  nautical  assessors  each  per  day 

£    f.    d. 

0     S     6 
0     2     6 

£    t.    d. 

0    7    0 
0    5    0 

110 

£  M.  d, 

0  10     0 
0     7     0 

2     2     0 

/  hereby  eonftrm  and  allow  the  foregoing  table  of  feet  to  he  taken  by  the 
registrar  and  officers  of  the  Court  of  Record  for  the  Borough  of  Liverpool,  caXUi 
the  **  Court  of  Pasiage,'*  m  respect  of  the  Admiralty  Juritdiction  conferred  by  tkt 
County  Courts  Admiralty  Juritdiction  Act,  1868. 

H.  A.  BRUCE. 
Whitehall,  5th  February,  1869. 


SCHEDULE   III. 

FEES  TO  BE  TAKEN  BT  FRAOTITIONEBS  FOR  THEIB  OWN  USB  BETWEEN 

PABTT  AND  FABTT. 


Instructions  to  sue  or  defend 

Application  for  substituted  service  .... 

Attendance  on  the  Registrar,  filing  and  leaving  any  pro- 
cipe,  and  obtaining  the  document  or  instrument  for 
which  the  praecipe  was  required,  including  getting 
the  Seal  of  the  Court  affixed 

Attendance  entering  a  cause  for  hearing 


Lower 
Scale,  not 
exceeding 

£100. 


Higgler 
Scaler 
above 
£100. 


£  s.  d. 
0  10  0 
0     4     0 


0    6    8 
0    8     4 


£  9.  d. 
0  15  0 
0    6    0 


0  10    0 
0    6     8 


COSTS. 


81 


SCHEDXJLK  m.-'ConHnued. 


Lower 
Scale,  not 
exceeding 

£100. 


Higlter 
Scale, 
above 
£100. 


Any  atiendanoe  which  the  Registrar  may  think  was 
necessary 

Examining  and  taking  minutes  of  evidence  of  each  ma- 
terial witness  afterwards  allowed  by  the  Kegistrar    . 

If  above  six  folios,  allowed  on  taxation  for  every  addi- 
tional folio 

Drawing  Brief,  per  folio 

Copying  brief,  per  folio  and  necessary  documents  to 
accompany  same 

Attending  counsel  .        .      • 

Fee  to  counsel  and  olerk 

If  conference  with  counsel  allowed,  appointing  it,  and 
attending         ........ 

Fee  to  counsel  and  clerk 

Attendance,  serving  notice  or  summons  on  adverse 
attorney,  including  copy  of  such  notice  or  summons 

Attendance  before  the  judge  in  chambers  on  a  motion  or 
summons         : *  . 

Attendiuice  in  court  at  the  hearing  of  a  cause  per  day    . 

Attorney's  travelling  expenses  to  attend  court  or  an  ex- 
aminer, where  the  place  of  sitting  in  either  case 
is  beyond  three  miles  of  the  office  one  way>  per 
mUe 

Where  in  the  opinion  of  the  registrar  he  cannot  return 
the  same  night,  in  addition  to  the  above  mileage 

Any  attendance  on  an  examiner  which  the  registrar  may 
upon  taxation  think  was  necessary  .... 

When  the  attendance  is  longer  than  one  hour,  then  for 
every  additional  hour  or  part  of  an  hour 

Attending  court  to  support  or  oppose  any  application  or 
motion 

Fee  tK>  counsel  and  clerk  not  exceeding  .        .        ... 

Where  judgment  is  deferred,  attending  court  to  hear  it  . 

Notice  of  application  for  a  new  trial,  or  to  set  aside  pro- 
ceedings, including  copies  or  duplicate  originals  and 
service,  and  attending  registrar  therewith,  such  no- 
tices and  copies  being  signed  by  the  attorney  . 

Attendance  at  the  examination  of  witnesses  where  the 
attorney  is  assisted  by  counsel  according  to  the 
time  occupied,  not  exceeding  per  day 

Ditto,  ditto  where  the  examination  is  conducted  by  the 
attorney  alone,  according  to  the  time  occupied  per 
day -         .        . 

Any  attendance  which  the  registrar  may  think  was 
necessary 

When  the  attendance  ia  longer  than  an  hour,  then  for 
every  additional  hour  or  part  .of  an  hour  .        .         . 

Attendance  before  the  Registrar,  or  before  the  Regis- 
trar and  Merchants,  on  a  reference  according  to  the 
time  occupied,  the  same  fees  as  to  the  Registrar 


0 


0 
0 

0 
0 


0 
1 


f.  d, 

8  4 

8  4 

1  0 

1  0 

0  4 

8  4 


10    0 
6     0 


0    3    6 


0 
0 


0 

0 
1 
0 


3    4 
18    4 


0  6 
11  6 

5  0 
4  0 

6  8 
8  6 
6  8 

6  8 

13  4 

1  0 

3  4 

4  0 


£  8,  d, 

0  6     8 

0  6    8 

0  10 

0  10 

0  0    4 

0  3     4 


0  13     4 
16     0 

0,  5    0 

0    6    8 
110 


0  0  6 

1  11  6 
0  7  0 
0    6  0 

0  13  4 

2  4  6 
0    6  8 

0  13  4 

1  1  0 

2  2  0 
0  6  8 
0     6  0 
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SCHEDULB 


Louver 
Scale,  not 
i   exceeding 
£100. 


Sole, 
aban 
£100. 


I 


AttmnUnce  on  taziog  a  Bill  of  Ooeti 


IN8TRUCTI0NS. 


0    6    0 


0    7    0 


Initruotioiis  for  decUntion  or  answcir    .  ..  0     6     8     0  13   4 

IngtmcttoDs    lor    unj  reply,  rejoinder,  or  Bubseqaent 

pleMling :OS4068 

Instructions  for  any  ipedal  affidftYits  .  .030050 


PLEADINGS  AND  AFFmAVITS. 

Drawing  Preliminsiy  Act       .... 
Drawing  any  affidarit,  if  not  exceeding  five  folios 
If  exceeding  five  folios,  for  every  additional  folio 
Drawing  any  Notice  of  Motion  snd  Service 
Drawing  all  necesssry  Bills  of  Costs,  per  folio 
Drawing  all  necesssry  Documents^  per  folio    . 

COPIES. 

EngroBBed  Copies  of  erery  Pleading  Affidavit  or  proof, 
and  of  any  document  to  be  filed  and  left  in  the 
Court,  inoluding  the  carefully  collating  the  same, 
per  folio 

LETTERS^  MESSENGERS,  &c. 

Every  necessary  letter 

N.B. — No  fee  to  be  allowed  for  perusing  letters. 

Term  fee  for  letters,  messengers,  ftc,  during  each  term 
in  which  buainesB  is  done 

Plans  and  charts  to  be  allowed  by  special  order  not  ex- 
ceeding   .        .' 

COSTS  OF  APPEAL. 

Preparing  notice  of  appeal,  including  copies  and  service 

Application  to  stay  proceedings 

Transmitting  case  and  oopiea^  including  notice  to  suc- 
cessful party 

Application  for  leave  to  proceed  on  judgment 
Depositing  decree  or  order  of  Court  of  Appeal 

COSTS  OF  THE  DAY  ON  ADJOURNMENT. 


Attending  court 

Refresher  fee  to  counsel  and  clerk,  not  exceeding 
Witnesses'  expenses,  same  as  on  trial. 


0  18 

0     5 


0 
0 
0 
0 


1 
7 
0 
i 


4  1    0    0 

0  0    5    0 

0  10    10 

0  !  0  10    0 


4 
0 


0     0     4 


0     2    0 


0    5     0 
2    2     0 


0  7  0 

0  7  0 

0  5  0 

0  5  0 

0  3  0 


18    6 


0    0    4 
0    1    0 


0    0    4 


0    8    6 


0  10    0 
8    8    0 


0  10  0 

0  10  0 

0    7  0 

0    7  0 

0    4  0 


0    6    8     0  18    4 


2    4    6 
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N.B. — The  regiBtrar  is  to  tax  the  billB  of  costs  of  defendants  upon  the 
lower  scale  when  the  suit  is  for  a  sum  not  exceeding  jSIOO,  and  upon  the 
higher  scale  when  it  exceeds  £100,  and  the  bills  of  costs  of  plaintiffs  upon 
the  lower  scale  when  the  sum  recovered  does  not  exceed  £100,  and  upon  the 
higher  when  it  exceeds  £100,  unless  in  either  case  the  assessor  shall  other- 
wise order. 

Coats  between  Attorney  and  Client 

Shall  be  allowed  on  the  above  scale,  with  such  additions  thereto  as  the  regis- 
trar may  on  consideration  of  special  circumstances  think  fit  to  allow. 

SCALE  OP  ALLOWANCE  TO  WITNESSES. 

The  same  allowance  as  in  ordinary  actions  in  the  court. 

Travelling  expenses,  sum  reasonably  pud,  but  not  more  than  sixpence  per 
mile  one  way. 

If  the  witnesses  attend  in  more  than  one  suit,  they  will  be  entitled  to  a 
proportionate  part  in  each  suit  only. 

PERCIVAL  A.  PICKERING, 

A8SE880B. 


FOKM  OF  DECLAMTION  AND  ANSWER  IN 
THE  COURT  OP  PASSAGE. 


Form  of  DedaraUon, 

Admiralty  Jurisdiction. 

In  the  Court  of  Passage  of  the 
Borough  of  LiverpooL 

No. .     The 

Whereas  a  cause  of  necessaries  has  been  instituted  in  this  court 

on  behalf  of  A.  B,f  of against  (a),   the  said  A.  B.^  by 

lus  attorney,  declares  herein  and  says  as  follows  : — 

1.  The  said  ship  is  a  foreign  ship,  and  at  the  time  of  the  institution 
of  this  cause  was  lying  in  the  port  of  Liverpool. 

2.  The  plaintiff  during  the  months  of  July  and  August  last  by  the 
order  of  E,  F,y  the  master  of  the  said  ship,  supplied  her  in  the  said 
port  with  sheathing,  anchors,  ropes,  cordage,  and  other  ship's 
stores  then  necessary  for  the  ship,  to  the  value  in  the  whole  of  £ — , 
as  appears  by  the  schedule  hereto  annexed. 

3.  The  said  sum  remains  and  is  due  and  unpaid  to  the  plaintiff  (&). 
Wherefore  the  plaintiff  prays  that  the  said  sum  be  pronounced 

to  be  due  to  him,  and  that  the  defendant  [and  his  bail,  oty  and 
the  said  vessel]  be  condemned  therein,  and  in  the  costs  of  this 
suit.     \Set  omA  the  iUme  of  the  daim  in  a  schedAtU.^ 

(a)  See  Forms,  Summons  (A.)  mnst  be  stated  in  the  petition  to  show 

(6)  When  the  proceedings  are  insti-  liability  on  the  part  of  the  particular 
tated  by  Summons  B.,  circumstances      person  or  persons  proceeded  against. 

(i  2 


vS4  FORMS  OF  PLEADINGS  IN  THE  COURT  OF   PASSAGE. 

Admiralty  Jurisdioiion. 

lu  the  Court  of  Pasvage  of  the 
Borough  of  liverpooL 

Nok »     The 

A.  Ky  of ,  owner  of  the  said  ship ,  by his  attomeyy 

ilk  answer  to  the  decburation  herein,  Bays  as  follows  : — 

1.  The  articles  mentioned  in  the  first  three  items  of  the  schedule 
annexed  to  the  declaration  were  not  necessary  for  the  said  ship,  the 
said  ahip  being  at  the  time  of  their  alleged  supply  amply  provided 
with  such  artidea. 

2.  The  reeidue  of  the  artidea  alleged  by  the  plaintiff  to  have  been 
I                                          sapi^ied  to  the  ship  nerer  were  so  supplied. 

I  Wheiefore  the  defendant  prays  that  this  cause  be  dismissed,  and 

the  plaintiff  oondemned  in  the  costs  thereof. 


INDEX. 
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ACCOUNT  OF  SALE, 
County  Court,  SO. 
Court  of  Passage,  63. 

ADDRESS  FOR  SERVICE, 
County  Court,  24,  26. 
Court  of  Passage,  52,  63. 

ADJOURNMENT  OF  CAUSE, 
County  Court,  33. 
Court  of  Passage,  60. 

ADMIRALTY  COURT, 

costs  of  proceedings  in,  1  (n.).     See  J0BISDICTIOK» 

ADMIRALTY  RULES, 

applicable  to  Court  of  Passage,  67. 

ADMIRALTY  SUITS  BOOK, 
County  Court,  24. 
Court  of  Passage,  44. 

ADVERTISEMENTS, 
Court  of  Passage,  63. 

AFFIDAVITS, 

County  Courts,  24,  27,  28. 
Court  of  Passage,  52,  58. 

AFFIDAVIT  OF  JUSTIFICATION,  87,  70. 

AFFIDAVIT  TO  LEAD  ARREST,  26,  57. 

AFFIRMATION,  24,  52. 

AGREEMENT.     See  Consents. 

to  extend  jurisdiotion,  9, 14. 

to  give  jurisdiotion  to  County  Court  in  second  or  cross  suits,  29. 

as  to  appeal,  16. 
AMENDMENT, 

of  preliminary  act,  57. 

of  proceedings  in  Court  of  Passage,  59 
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AMOUNT  OF  CLAIM, 

limit  of  jnrifdiction  in  respect  of,  8,  9, 10. 

ANSWER, 

Court  of  FuMge^  55. 
time  for  deUrering,  55» 
form  of,  Si, 

APPEAL, 

from  County  Court  to  Court  of  Admiralty,  16,  17. 
from  Court  of  Paasage  to  Court  of  Admiralty,  16  (n.). 

APPEARANCE, 

County  Court,  25,  26. 

pmcipe  to  enter  appearance,  38. 
CouH  of  Passage,  53,  54. 

prsocipe  to  enter  appearance,  72. 

APPRAISEMENT, 

County  Court,  30,  81. 
Court  of  Passage,  63. 

ARREST, 

of  the  person,  6  (n.). 

County  Court,  29. 

Court  of  Panage,  63,  78. 
of  property,  i  (n,),  14. 
of  property  in  County  Court  before  decree  26 

after  decree,  29. 

warrant  of  arrest,  87,  40. 
of  property  in  Court  of  Passage,  57,  62. 

warrant  of  arrest,  70,  73. 

ASSESSOR  OF  COURT  OF  PASSAGE,  61, 
ASSESSORS.    See  Nautical  Assessors. 

ATTACHMENT, 

Court  of  Passage,  64. 
ATTORNEY, 

power  of,  81,  65. 

BAIL, 

County  Court,  26. 
Passage  Court,  57. 
BAIL  BOND, 
form  of, 

County  Court,  87. 
Passage  Court,  71. 

BILL  OF  SALE, 
County  Court»  80. 
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CERTIFICATE, 

to  entitle  to  costa,  11. 

CINQUE  PORTS, 

juriadiction  of  Court  of  Admiralty  of,  17. 

coata  in  caaea  of  aalvage  ariaing  within  the  juriadiction  of  the  Cinque 
Porta,  11  (n.). 

COMMISSION  FOR  EXAMINATION  OF  WITNESSES, 
Court  of  Paaaage,  59. 

COMMON  LAW  JURISDICTION, 
of  County  Courta,  9  n.  (/). 

COMMON  LAW  RULES, 

applicable  to  County  Courta,  88. 
Court  of  Paaaage,  67. 

CONSENTS, 

County  Court,  29. 
Court  of  Paaaage,  64. 

CONSUL,  FOREIGN, 

notice  to,  of  institution  of  a  wagea  cauae,  County  Court,  25. 
Court  of  Paaaage,  58. 

COPIES  OF  DOCUMENTS, 
County  Court,  82. 
Court  of  Paaaage,  69. 

COSTS, 

in  County  Courta,  82,  46. 

in  Paaaage  Court,  66,  80. 

pkintiflf  proceeding  in  Admiralty  Court  or  Superior  Court,  in  what  casea 

not  entitled  to  coata,  11,  12. 
in  what  caaea  liable  to  be  condemned  in  coata,  11 
certificate  for  coata,  11. 
in  auita  of  aalvage,  11. 
authority  to  frame  acale  of  coata,  18. 
aecurity  for  plaintiff'a  coata,  14. 
in  croBB  auita  in  County  Courta,  29. 
of  arreet,  27  (n.). 

in  coUiaion  caaea  where  pilot  in  fault,  81. 
aecurity  for,  on  tranafer  of  prooeedinga  for  aale  from  County  Court,  81. 

from  CoTirt  of  Paaaage,  62. 
in  court  of  Paaaage,  occaaioned  by  prolixity  of  pleadinga,  55. 
ot  arreat,  marahal'a  lien  for,  58. 
of  reference.  Court  of  Paaaage,  61. 
of  ahorthandwriter,  County  Court,  28. 

Court  of  Paaaage,  44,  61 
in  caaea  where  juriadiction  ia  extended  by  consent,  County  Court,  50. 

Court  of  Paaaage,  66b 
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COUNTY  COURTS 

tttTiDgadminl^jarwlkaoii^idiediikof,  18,  22. 

jmudicUoo  of,  1 — 9. 

area  of  joriadietioii,  IZ, 

ftppnl  from,  16, 17* 

genaral  arden,  23. 

■ittioga  of  the  Coart^  24* 

COURT  OP  PASSAGE, 
jurlKliction  of,  15. 
area  of  juriadiction,  19 
appeal  from,  16  (n.). 
aittinga  of  ibe  Court,  52. 
general  orden,  51. 

CROSS  SUITS, 

in  County  Courts,  29. 

DAMAGE, 

proceedings  in  causes  for,  Court  of  Passage,  57 
notice  of  pilot  defeneoi  County  Court,  31. 

DECLARATION, 

in  Court  of  Passage,  55. 
time  for  delivering,  55. 
form  of,  88. 

DECREE  OP  COUNTY  COURT, 
how  enforced,  6  (n.),  14,  29,  80,  62. 
against  unknown  defendant,  29. 
notioe  of  decree,  80« 
form  of  decree,  89,  21  (n.). 
registration  of,  28. 

DECREE  OP  COURT  OF  PASSAGE, 
in  a  cause  against  property,  62. 

form  of,  73. 
in  a  cause  against  the  person,  6Z4 

form  of,  78. 
stay  of  proceedings  to  enforce,  68« 

DEPOSITIONS, 

in  County  Court,  28. 
in  Court  of  Passage,  59. 

DISTRICT, 

of  County  Courts  for  admiralty  purposes,  8, 18,  2^,  22. 
of  Court  of  Passsge,  15. 

ENFOHCBMENT  OF  DECREE, 

in  Court  of  Passage,  when  stayed,  68. 
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EVIDENCE, 

may  be  taken  before  registrar  of  County  Court,  13,  2d. 
before  the  registrar  of  Court  of  Paasage,  59. 
may  be  taken  down  by  shorthand-writer,  County  Court,  28, 
Court  of  Passage,  59. 

EXECITTION,  COUNTY  COURT, 
committal  of  party,  29. 
against  goods,  29. 

of  decree  against  unknown  defendant^  29i 
against  Tessel,  80. 
warrant  of  execution,  form  of,  40. 
prs»cipe  for  warrant  of  execution,  40 

EXECUTION,  COURT  OF  PASSAGE, 
against  property,  62 
against  the  person,  62. 
warrant  of  executions,  forms  of,  75,  76< 
praecipe  for  warrant  of  execution,  75. 

EXTENSION  OP  TIME, 
Court  of  Passage^  65. 

FEES 

to  be  taken  in  County  Court,  schedule  of,  45. 
in  Court  of  Passage,  schedule  of,  77- 

FILINQ 

documents  in  County  Court,  83. 
in  Court  of  Passage,  67. 

FORMS  OF  PROCEEDINGS  IN  COUNTY  COURT, 
affidavit  of  justification,  37. 
bail  bond,  87* 
decree,  39* 

memorandum  at  foot  of  process,  44. 
note  of  final  decree  or  order,  48. 
notice  of  hearing,  88. 

of  sureties,  86. 
order  of  release,  87. 

for  transfer  of  sale,  41. 

of  transfer  to  Admiralty  Court,  88. 

of  transfer  to  County  Court,  39. 

fining  a  nautical  assessor  for  non-attendance^  42. 
preecipe  to  enter  an  appeannce,  38. 

to  institute,  84. 

for  paying  in  money,  41. 

for  suit  to  be  heard  at  special  place^  84. 

for  a  warrant  of  execution,  40. 
summons,  85. 
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FORHS  OF  PROCEEOIKOS  IN  COUHTT  COVBT^eomUnmetL 

•ummont  to  nuitial  ■«(  111111,  42. 
wwnnfc  of  arrait  and  deiention,  86. 
of  axocnttoii,  40. 

FORMS  OF  PBOCEKDINQS  IN  COURT  OF  PASSAGE. 

AffidATit  of  justtficatioD,  70. 

baU  bond,  71. 

decree  or  order  in  a  cause  against  the  person,  73. 

against  property,  78. 
notice  of  sureties,  70. 

order  fining  nautical  assessor  for  non-attendance,  77* 

of  release,  71. 

of  transfer  to  High  Court  of  Admiraltj,  72. 
pnBcipe  to  enter  an  appearance,  72. 

to  institute  a  cause,  68. 

for  warrant  of  execution,  74. 
summons,  68. 

to  nautical  assessors,  76. 
warrant  of  arrest  and  detention,  70. 

of  execution  against  the  goods  of  defendant,  76. 

of  execution  against  tlie  person  of  defendant,  75. 

of  execution  against  the  Teasel  or  property  proceeded  against,  75. 

GENERAL  ORDERS, 

for  regulating  the  practice  of  County  Courts,  23-^3. 
interpretation  of  clauses,  28. 

for  regulating  the  practice  of  the  Court  of  Passage,  51 — 67. 
interpretation  clauses,  51. 

HEARING  OF  ADMIRALTY  CAUSE,  12. 

HEARING  OF  COUNTY  COURT  CAUSE, 
time  and  place  for  hearing,  24. 
notice  of  hearing,  26. 

form  of,  88. 
prsooipe  for  suit  to  be  heard  at  special  place,  84. 

HEARING  OF  COURT  OF  PASSAGE  CAUSE,  .'59. 
time  of  hearing,  where  no  appearance  entered,  54. 
in  causes  for  damage  by  collision,  56. 
in  other  causes,  55. 
INSPECTION  OF  RECORDS, 
of  County  Court,  82. 
of  Court  of  Passage,  66. 
INSTITUTION  OF  CAUSE, 
in  County  Court,  24. 

praecipe  to  institute,  84. 
in  Court  of  Passage,  52. 

pTOcipe  to  institute,  68. 
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INTERPRETATION  CLAUSES, 

County  Court  orders,  23. 

Court  of  Passage  orders,  51. 
JOINDER  OF  PARTIES,  24,  52. 
JURISDICTION, 

nature  of,  conferred  by  31  k  32  Vict.  c.  71,  p.  1  (n.),  8. 

to  what  claims  the  jurisdiction  extends,  8. 

jurisdiction  to  be  exercised  by  certain  Courts  only,  8. 

proceedings  where  it  appears  that  the  subject  matter  of  the  cause  exceeds 

the  limit  in  respect  of  amount,  10. 
agreement  to  extend  jurisdictioD,  9. 
restriction  on  the  exercise  of  common  law  jurisdiction,  9,  n.  (/). 

JURISDICTION  IN  REM,  1  (n.). 

JURISDICTION  OP  THE  COURT  OF  ADMIRALTY, 

in  cases  of  salvage  arising  within  the  jurisdiction  of  the  Cinque  Ports, 
12  (n.). 
JURISDICTION  OP  COUNTY  COURT, 
area  of  jurisdiction,  14. 

rules  providing  in  what  County  Court  proceedings  shall  be  oommenoed, 
14. 

JURISDICTION  OP  COURT  OP  PASSAGE,  15. 
objection  to  jurisdiction,  53,  54. 

LIMITATION  OP  ARREST, 
of  property,  4  (n.),  14. 

LONDON  COURT,  7,  20. 

MARITIME  LIEN,  2  (n.). 

MOTIONS  IN  COURT  OF  PASSAGE,  64. 

to  dismiss  cause,  54,  56,  57. 

in  objection  to  pleadings,  55. 

in  objection  to  registrar's  report^  61. 

MOTIONS  IN  COURT  OF  ADMIRALTY, 

to  transfer  cause,  10. 
NAUTICAL  ASSESSORS,  12, 18. 

in  County  Court,  88. 

summons  to  attend,  42. 

order  fining  nautical  assessors  for  non-attendance,  42. 
in  Court  of  Passage,  59. 

summons  to  attend,  76. 

order  fining  nautical  assessors  for  non-attendance,  77. 

NOTICE  OF  DECREE, 
of  County  Courts  80. 

NOTICE  OF  DEFENCE, 

in  collision  cases  in  Coon^  Court,  81. 
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NOTICE  TO  FOREIGN  CONSUL,  85,  52. 

NOTICE  OP  HEARING  CAUSE, 
in  County  Court,  26. 
in  Court  of  Passage,  59. 

NOTICE  OF  MOTION, 
in  Court  of  Pftssage,  61. 

NOTICE  OF  SURETIES,  86,  70. 

NUMBER  OF  CAUSE, 
in  Court  of  Passage,  52. 

OBJECTION  TO  ACCOUNT  OF  SALE, 

Court  of  Passage,  63* 
OBJECTION  TO  THE  JURISDICTION, 

Court  of  Passage,  54. 

OBJECTION  TO  PLEADINGS, 
Court  of  Passage,  55. 

OBJECTION  TO  TAXATION  OF  COSTS^ 
Court  of  Passage,  06. 

ORAL  EVIDENCE, 
County  Court,  28. 
Court  of  Passage,  59. 

ORDER  BY  CONSENT, 
in  County  Court,  29. 
in  Court  of  Passage,  65* 

ORDERS  IN  COUNCIL, 

conferring  Admiralty  jurisdiction,  18 — 22. 
ORDERS  OP  TRANSFER 

to  High  Court  of  Admiralty,  forms  of — 
from  County  Court,  88—41. 
from  Court  of  Passage,  72. 

PASSAGE  COURT,  tee  Court  or  Pas8ao& 

PAYMENT  OP  MONEY, 
into  County  Court,  81. 
pr»cipe  for  paying  in  money,  41 

PAYMENT  OUT  OP  COURT, 
County  Court,  81. 
Court  of  Passage,  68,  65. 

PILOT, 

notice  of  defence  in  County  Court  in  the  nature  of  a  pilot  plea,  31 
PLEADINGS, 

in  Court  of  Passage,  54. 

sernce  of,  55. ' 

fair  copy  for  judge,  59. 

form  of  declaration  and  answer,  88,  84. 
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PRAECIPE  TO  INSTITUTE, 
County  Court,  24,  84. 
Court  of  Passage,  52,  68. 

PRECIPE  TO  ENTER  APPEARANCE, 
County  Court,  25,  88. 
Court  of  Passage,  53,  72. 

PRECIPE  FOR  WARRANT  OP  EXECUTION. 
County  Court,  40. 
Court  of  Passage,  74. 

PRELIMINARY  ACTS,  56. 
amendment  o^  57. 
fair  oopy  for  judge,  59. 

PRIZE  CAUSES, 

County  Courts  have  no  jurisdiction  in,  9% 

PROCEEDS 

in  court,  81,  63,  65. 

PROOFS, 

County  Court,  28. 
Court  of  Passage,  59. 

in  support  of  motion,  64, 

RECORDS, 

of  County  Court,  31. 

inspection  of,  31. 
of  Court  of  Passage,  66. 

inspection  of,  66. 

REFERENCES, 

Court  of  Passage,  60. 

REGISTRAR  OF  COUNTY  COURT, 

power  to  administer  oath,  18. 
to  act  as  examiner,  18. 

remuneration  of,  18. 
REGISTRAR  OF  COURT  OF  PASSAGE,  59. 

REGISTRAR  AND  MERCHANTS,  12  (n.),  60, 

REGISTRATION 

of  decree  of  County  Courts  15,  28. 

RELEASE  OF  PROPERTY, 

under  arrest  of  County  Court,  27. 
of  Court  of  Passage,  57. 

RELEASE, 

forms  of  orders  for,  87,  71. 

rI:port, 

of  registrar,  61. 
objection  to,  62. 
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SALE 

of  property,  5  (n.),  14, 15. 

of  yessel  under  County  Court  warrant,  80* 

of  property  under  Court  of  Fkasage  warrant,  62. 

transfer  of  proceedings  for  sale,  5  (n.),  15, 17. 

from  County  Courts  80,  41. 

from  Court  of  Passage,  62. 

SALVAQE, 

costs  in  suits  of,  11  (n.). 

release  of  property  arrested  in  salvage  suit,  27. 

SEAL, 

of  County  Court,  82. 
of  Court  of  Passage,  67. 

SEAMEN 

detained  as  witnesses,  allowance  to,  County  Court,  27. 

Court  of  Passage,  65. 
SECOND  OR  CROSS  SUITS, 

County  Court,  29. 

SECURITY, 

County  Court,  26. 
Court  of  Passage,  57. 

SECURITY  ON  TRANSFER  OP  PROCEEDINGS  FOR  SALE, 
County  Court,  80. 
Court  of  Passage,  62. 

SERVICE, 

of  County  Court  summons,  25. 
of  Coiu-t  of  Passage  summons,  64. 
address  for  service.  County  Court,  24,  26. 

Court  of  Passage,  52,  53,  54. 
of  instruments  within  six  months  of  date,  67 
of  notice  of  decree  of  County  Court,  80. 

SHORTHAND  WRITER'S  REPORT, 
County  Court,  28. 
Court  of  Passage,  59,  61. 

SITTINGS 

of  County  Court,  24. 
of  Court  of  Passage,  52. 

SLAVE  TRADE,  9. 

SUBP(ENAS, 

Court  of  Passage,  65. 

SUBSTITUTED  SERVICE, 
County  Court,  25. 
Court  of  Passage,  58. 
of  notice  of  decree  of  County  Courts  80. 
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SUMMONS, 

in  rem,  1  (u.),  25  (n.),  68  (n.) 
inpenonam,  1  (n.),  25  (n.),  58  (n.). 
County  Court,  25. 

serrice  of,  25. 

forms  of,  85. 
Court  of  Passage,  53. 

service  of,  53. 

forms  of,  68. 
at  chambers.  Court  of  Passage,  64,  65. 
to  nautical  assessors,  42,  76. 

SUPERIOR  COURT, 

costs  of  proceedings  in,  11. 

SURETIES  IN  COUNTY  COURT, 
notice  of,  86. 

affidavit  of  justification,  87. 
bail  bond,  37. 

SURETIES  IN  COURT  OP  PASSAGE 
notice  of,  70. 

affidavit  of  justification,  70. 
bail  bond,  71. 

TAXATION  OF  COSTS, 
County  Court,  82. 
Court  of  Passage,  66. 
objection  to,  66. 

TENDER 

in  County  Court,  31. 

TIME, 

extension  of,  by  consent,  65. 

TRANSFER 

of  causes  from  County  Court  to  Admiralty  Court,  9, 10, 12,  28. 

by  order  of  the  Admiralty  Court,  9. 

by  order  of  the  County  Court,  10. 

of  causes  from  one  County  Court  to  another,  10. 

of  causes  from  Court  of  Passage  to  Court  of  Admiralty,  54,  62. 

TRANSFER  OF  PROCEEDINGS  FOR  SALE 

from  County  Court  to  Admiralty  Court,  14,  17,  30,  41. 
from  Court  of  Passage  to  Admiralty  Court,  62. 

TRANSFER  ORDERS, 

forms  of  County  Court,  38,  89,  41. 
Court  of  Passage,  72. 

TRIAL,  NOTICE  OF.    See  Heabino. 
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WAQBS  SUIT, 
notloe  to  consul, 

County  Court,  25. 
Court  of  PbflBagOi  53 

WARRANT, 

for  the  aireit  of  the  property  to  which  cause  relates. 
County  Court,  26,  29,  SO. 

forms  of  vrarrant,  36,  40. 
Court  of  Passage,  57,  62. 

forms  of  warrant,  70,  73, 75. 
of  execution. 

County  Court,  29,  30. 

form  of  warrant,  40, 
Court  of  Passage,  62. 

forms  of  warrant,  75. 
senrioe  of,  by  marshal  of  Court  of  Passage,  64, 

WITNESSES, 

County  Court, 

summonses  for  witnesses,  27. 
allowance  for,  27,  45. 
seamen  detained  on  shore,  27* 
Court  of  Passage,  59. 
subpcenas,  65. 
allowance  for,  65,  83. 
seamen  detained  on  shore,  65, 

WRITTEN  DEPOSITIONS, 
Court  of  Passage,  59, 
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